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ERRATA 


Page    65, 
95, 
97, 
106, 
118, 
185, 
192, 
212, 
*    862, 
481, 
578, 


''  in  debt  to  them  "  should  be,  in  debt  to  him* 

"1850,"  in  head-note,  should  be,  1880. 

"distributors"  should  be,  distributees* 

"could  rest"  should  be,  could  vest. 

"avoid  act"  should  be,  a  void  act. 

"$10,000"  should  be,  $100  00. 

"1822"  should  be,  1866. 

"1868"  should  be,  1860. 

"January,  1871,"  should  be,  January,  1866i 

"the  defense  was"  should  be,  the  evidence  was. 

"  Wiltberger,  is  liis"  should  be,  Wiltberger,  in  his. 


CASES 

AKGHTED  AND  DETERfflNED 

IH  TOE 

gupteiiK  ©ijutt  af  \\t  §hU  nt  ffiwrgia, 

AT  ATLANTA, 

JANUARY    TERM,  1871. 


Present— 0.  A.  LOCHRAKE,  Chief  Jitbtiob. 
H.  K.  MoCAV.  \jn„„™ 

HIBAM  WABNEE, /■""""*• 


Gilbert  M.  Ahderson,  plaintiff  in  error,  ve.  The  State 
OF  Geoboia,  defendant  in  error, 

1.  An  indictment,  vhich  alleged  the  offenie  to  have  been  committed  on 
the  18th  daf  of  Angaat,  18S8,  and  found  by  a  grand  jury,  drawn  ac- 
cording to  the  laws  of  the  State  which  existed  prior  to  the  adoption  of 
the  Constitation  uf  1868,  was  a  legal  and  valid  indictment,  though 
foaod  sabaeqnent  to  the  date  thereof. 

3:  When  the  defendant  Gled  a  special  plea  of  insanitj,  bat  did  not  insist 
tJbat  there  shoatd  first  be  a  trial  on  that  special  plea,  but  went  to  trial 
on  the  general  issae  of  not  gniltj,  and  relied  on  the  insanity  of  the  de- 
ftndant  to  show  that  be  was  not  guilty  of  the  offenHB  charged,  it  was 
Dot  «ror  for  the  Coart  to  refuse  to  charge  the  jury  that  they  might 
fiad  a  Terdict  either  for  or  agwnst  the  special  plea  of  insanity,  the 
Coart  charging  the  jury  that  they  might  find  the  defendant  guilty,  ud- 
'  dar  (be  eridence,  or  not  guilty. 

i.  There  wu  no  error  in  the  charge  of  the  Court  to  the  jury,  "  that  they 
were  the  judges  of  the  law  and  the  bets,  so  as  to  enable  them  to  apply 
the  law  to  the  facts,  and  bring  in  a  general  verdict,  but  they  had  no 
right  to  make  law ;  the  law  was  laid  down  in  the  Code  ;  it  was  the  prov- 
«  of  tke  Court  to  constne  the  law  aud  gire  it  in  charge,  and  of  the 
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jury  to  take  the  law  as  given,  apply  it  to  the  facts  as  found  by  them, 
and  bring  in  a  general  verdict ;"  and  in  refusing  to  charge  as  requested 
by  defendant's  counsel  upon  this  point  in  the  case. 

4.  The  Court  did  not  err  in  charging  the  jury,  **  that  if  the  condition  of 
the  defendant's  mind  was  such  that  he  could  distinguish  right  from 
wrong,  good  from  evil,  and  while  in  that  condition,  killed  his  wife,  the 
law  would  hold  him  responsible,"  and  in  refusing  to  charge  as  reques* 
ted. 

6.  Under  the  4599th  section  of  the  Code,  it  was  the  duty  of  the  presiding 
Judge  to  have  had  the  evidence  in  the  case  taken  down,  that  is  to  say,  all 
the  legal  evidence  allowed  to  go  to  the  jury ;  but  as  the  record  does  not 
show  any  particular  facts  given  in  evidence,  which  the  Court  instructed 
the  Clerk  not  to  record,  this  Court  cannot  say  whether  the  same  were 
material  or  immaterial,  legal  or  illegal,  or  whether  the  Court  in  its  di- 
rections to  the  Clerk,  expressed,  in  the  presence  of  the  jury,  any  opin- 
ion as  to  the  evidence  which  was  legally  submitted  to  the  jury  for  their 
consideration.  To  have  made  it  error  under  the  Code,  it  must  be  af- 
firmatively shown  that  the  Court  expressed  an  opinion,  in  the  presence 
and  hearing  of  the  jury,  in  regard  to  the  evidence  legally  submitted  to 
them  on  the  trial. 

6.  It  is  the  right  of  the  witness  to  have  the  testimony  read  over  to  him, 
but  not  the  right  of  the  defendant's  counsel  that  it  should  be  so  read ; 
the  legal  presumption  is  that  all  the  legal  testimony  in  the  case  was 
correctly  taken  down  under  the  direction  of  the  Court. 

7.  In  view  of  the  facts  of  this  case,  there  was  no  error  in  the  Court 
which  could  have  influenced  or  controlled  the  verdict,  in  refusing  to 
allow  Dr.  Terry  to  explain  to  the  jury  **the  structure  of  the  brain, 
what  changes  were  produced  upon  it  by  bodily  disease,  or  how  its  irri. 
tation  and  inflammation  was  calculated  to  present  to  the  mind  unreal 

•  images,  upon  which  a  person  with  a  diseased  brain  might  be  induced 
to  act,  as  though  the  imaginary  impressions  were  real  existences." 

8.  The  Court  charged  the  jury  that,  *'if,  upon  the  whole  evidence  in  the 
case,  the  jury  entertain  a  reasonable  doubt  as  to  the  sanity  of  the  pris- 
oner at  the  time  of  the  commission  of  the  alleged  act,  they  are  bound 
to  acquit  him:" 

Sddf  That  after  a  careful  review  of  the  evidence  contained  in  the  re- 
cord, and  the  errors  assigned  therein,  that  the  judgment  of  the  Court 
below  in  refusing  the  motion  for  a  new  trial  should  be  affirmed. 

Murder.     Insanity.      Jurors.      Before  Judge  Johnsok. 
Muscogee  Superior  Court.     May  Adjourned  Term,  1870. 

At  November  Term,  1868,  of  said  Court,  said  Anderson 
was  indicted  for  the  murder  of  his  wife,  in  said  county,  on 
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the  13th  of  August,  1868.  At  said  term,  he  pleaded  that,  at 
the  time  of  the  alleged  oommission  of  said  act,  charged  in 
the  indictment,  he  was  insane;  that  he  is  subject  to  fits  of  in- 
sanity, and  if  such  act  was  committed  by  him,  it  was  com- 
mitted when  he  was  in  a  condition  of  lunacy.  Issue  was 
joined  on  this  plea,  and  tried  by  a  special  jury,  who  found 
that,  when  said  act  was  committed,  (on  the  30th  of  August, 
1868,)  said  Anderson  was  sane.  A  new  trial  was  moved  for. 
Before  it  was  heard*  this  Court  had  decided  the  case  of  Long 
vs.  Hie  State,  38(A  Georgia  Beporia,  491.  Upon  it,  said  ver- 
dict was  declared  null  and  void.  In  May,  1870,  there  was 
a  motion  to  change  the  venue  on  the  ground  that  an  impar- 
tial jury  oould  not  then  be  had.  It  was  supported  only  by 
Anderson's  affidavit,  and  was  overruled. 

In  July,  1870,  the  case  was  tried  upon  the  plea  of  not 
guilty.     The  evidence  was  as  follows : 

Stepubn  Quarterman  testified :  I  know  the  prisoner. 
About  the  30th  of  August,  1868,  I  met  Sam  Anderson  in 
the  road,  and  he  told  me  that  his  father  had  killed  his  mother. 
I  went  over  to  prisoner's  house,  and  found  Mrs.  Anderson 
lying  at  the  gate,  with  her  head  cut  very  badly.  I  went  into 
the  house  and  found  it  on  fire,  the  bed  was  on  fire,  the  table  afire, 
and  dresses  afire.  I  was  looking  for  a  bucket  when  I  met  pris- 
oner in  the  shed-room;  he  advanced  toward  me,  saying, 
"Qnarterman  this  is  my  place,  and  I  don't  want  to  be  inter- 
ferred  with."  I  left  him  and  went  back  toward  the  gate. 
The  fire  was  so  hot  that  the  gate  posts  were  smoking;  so  I 
moved  Mrs.  Anderson  across  the  road,  about  twenty-five 
steps,  and  then  prisoner  came  out  of  the  house  with  his  coat 
on  his  arm  and  pipe  in  his  band,  cleaning  his  pipe ;  he  walked 
up  the  road  to  where  Mrs.  Anderson  was  lying,  and  stooped 
dpwn  and  felt  of  her  side,  and  took  his  knife  and  stabbed 
W  (ftbout  the  waist  He  drew  his  knife  out  and  made  at 
11}.  the  other  man  fell  over  the  fence  in  his  fright,  and  ran 
llifaplj  off.  I  jumped  over  the  fence  and  took  a  rail  in  my 
Jbjfldyj} prisoner  said,  ^'  Quarterman,  don't  strike  me  with  that 
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rail,  Quarterman,  and  I  will  not  hurt  you/'  Prisoner  stepped 
back  from  the  fence  where  Mrs.  Anderson  was  lying  with 
her  head  on  a  stick  of  wood,  and  said  that  he  wanted  to  kill 
John  Bachelor,  Sally  Anthony  and  Billy  Bachelor.  About 
this  time  Mr.  Thomas  Anthony  rode  up  on  a  horse,  witness 
then  left;  John  Bachelor,  Sally  Anthony  and  Billy  Bachelor 
were  children  of  Mrs.  Anderson  by  a  former  husband.  The 
skull  of  Mrs.  Anderson  was  split  in  three  places  to  the  brain. 
The  killing  was  done  in  Muscogee  county,  about  eight 
miles  from  Columbus.  I  saw  prisoner  setting  one  place  on 
fire  in  the  shed-room;  the  house  was  completely  burned  up, 
and  so  was  the  kitchen.  When  the  prisoner  stuck  the  knife 
into  Mrs.  Anderson  I  saw  her  draw  her  leg  up.  Mrs.  An- 
derson asked  me  not  to  let  prisoner  kill  her.  Mrs.  Anderson 
died  in  two  days  afterwards. 

OroBB'Examined :  I  had  known  the  prisoner  from  Christ- 
mas until  the  time  of  the  killing,  about  nine  months.  The 
prisoner  made  no  attempt  to  get  away  from  the  place. 

He-Examined:  His  eyes  looked  natural.  When  I  first 
saw  him  in  the  shed-room  his  face  was  unusually  red. 

Amos  L.  Anderson  testified :  Myself,  mother  and  father 
(the  prisoner)  were  eating  dinner  in  the  kitchen,  which  was 
in  the  rear  of  the  house.  Father  was  quarrelling  about 
some  pot  liquor,  and  took  up  a  saucer  of  butter  and  some 
bread  and  went  around  the  house  and  then  came  back  and 
set  it  on  the  floor,  and  then  went  out  and  picked  up  a  batter- 
ing stick,  and  came  again  into  the  house,  and  as  he  was  again 
going  out,  mother  threw  some  warm  dish  water  at  him  and 
on  him,  and  followed  after  him  into  the  house.  Father 
caught  up  a  drawing  knife  and  turned  on  her  and  she  ran. 
He  followed  her  and  cut  her  down  between  the  piazza  and 
gate,  and  cut  her  four  or  five  times  with  the  edge  of  the 
drawing  knife  on  the  head.  She  was  lying  on  her  side. 
Father  ran  after  me,  and  I  ran,  because  I  thought  he  was 
going  to  kill  me.  I  stopped  at  a  distance  and  watched  him. 
Father  then  went  into  the  kitchen  and  got  some  fire,  and 
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went  into  the  house  and  set  it  on  fire  in  many  places,  and 
went  out  and  got  the  axe  and  cut  the  well-windlass  and  rope^ 
and  threw  the  bucket  into  the  well,  and  then  went  back  into 
the  house.  I  went  in  the  house  and  threw  some  water  on 
the  fire.  He  saw  me  and  ran  at  me,  and  I  jumped  out  at 
the  window  and  went  over  to  old  man  Anthony's.  The 
prisoner  is  my  father  and  Mrs.  Anderson  was  my  mother. 
My  mother  died  in  a  few  daya     I  am  twelve  years  old. 

0*088- JExamined:  Father  had  been  at  home  from  Thurs- 
day previous.  He  kille<l  mother  on  Sunday.  He  was  not 
drunk,  and  did  not  have  any  liquor  in  the  house. 

W.  R.  YouNGBLOOD,  M.  D.,  testified  :  I  was  called  to  see 
Mrs.  Anderson  about  three  hours  after  she  was  cut.  I  found 
four  or  five  mortal  wounds  in  her  head,  either  of  which 
would  have  produced  death.  The  wounds  were  made  with 
a  cutting  weapon.  She  had  a  wound  on  her  side,  also  her 
left  little  finger  was  cut  off  and  also  her  shoulder  was  cut. 

Cra88-IJxamined:  Her  death  was  caused  by  the  wounds  on 
her  head.  The  wound  in  her  side  was  not  a  mortal  wound. 
If,  however,  it  had  reached  her  hcart|  it  would  have  pro- 
duced instant  death. 

TESTIMONY  FOE  THE  DEFENSE. 

L,  B.  Anderson  testified :  I  went  to  see  my  mother  soon 
after  the  Mexican  war,  and  I  found  my  brother  (the  prisoner) 
in  a  very  low  state  of  health.  Some  years  afterward  he  ap- 
parently got  better.  My  mother  informed  me  of  his  con- 
duct, before  I  got  there,  relative  to  his  treatment  of  her  and  of 
the  family.  She  stated  that  she  thought  his  mind  wa^  con- 
siderably injured  since  the  war  (i.  e.  the  Mexican  war).  She 
said  he  was  very  troublesome  to  the  family.  I  advised  her 
te  put  him  in  the  asylum.  She  also  stated  that  he  had  at- 
liiqpied  to  take  her  life,  and  that  she  was  much  alarmed  and 
JhMd  he  would  do  it.  He  had  threatened,  also,  to  burn  up 
ttj|i|^Hitation.  My  mother  begged  me  to  take  him  to  my 
^Jpl^plMMi  ia  Harris  county,  stating  that  she  disliked  to  put 
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him  in  the  asylum,  and  thought  I  could  manage  him  better. 
I  replied  that  if  they  would  send  him  to  my  place  in  Har- 
ris county,  I  would  take  charge  of  him.  My  mother  and 
prisoner  then  lived  in  Baldwin  county,  near  Milledgeville. 
Prisoner  was  sent  to  my  house,  and  I  treated  him  cautiously 
and  kindly,  and  his  health  and  mind  got  better.  After  sev- 
eral years  had  elapsed,  I  got  him  a  position  as  overseer.  In 
a  short  time  he  became,  as  I  considered,  insane,  and  I  sent 
for  him  to  come  home  to  me.  He  remained  with  me  for 
some  time,  until  he  be  became,  as  I  considered,  competent  to 
do  business.  I  then  got  him  a  place  at  Mr.  Pollard's.  When 
I  went  to  my  mother's  (at  the  time  spoken  of  before),  I  found 
that  he  was  kept  in  an  out-house,  with  an  attendant.  While 
I  was  there,  he  attempted  to  commit  suicide  by  cutting  his 
throat  with  a  razor.  The  wound  was  a  very  serious  one. 
Dr.  Harper,  of  Milledgeville,  attended  him.  About  fifteen 
days  before  the  killing  he  came  to  my  house  in  Harris  coun- 
ty. When  I  saw  him  coming,  I  hardly  knew  him — he  looked 
so  changed  in  his  appearance ;  but  when  he  came  to  the  gate, 
I  recognized  him.  I  met  him  at  the  gate,  and  he  appeared 
to  be  considerably  frightened.  He  said  he  was  in  great 
trouble  and  that  I  must  not  ask  him  any  questions  at  that 
time.  Having  known  him  before,  I  knew  that  at  that  time 
he  was  deranged.  I  took  him  in  the  house  and  waited  until 
the  proper  time  and  took  him  aside ;  and  he  told  me  that 
troubles  at  home  were  so  great  that  he  could  not  remain 
there,  that  his  wife  and  her  son  Billy  Bachelor  had  threat- 
ened to  kill  him,  or  that  they  would  have  it  done;  that  he 
shoulfl  not  remain  at  home.  I  saw  that  his  mind  was  wan- 
dering at  that  time  about  this  matter.  Prisoner  seemed  very 
excitable  and  nervous ;  he  would  stay  some  time  in  the  house 
and  some  time  in  the  bushes,  but  would  not  remain  at  any 
one  place  for  any  length  of  time.  Prisoner  said  he  had  the 
dropsy,  and  requested  me  to  come  to  Columbus  and  get  him 
some  medicine,  which  I  did  forthwith.  After  several  days 
he  took  his  mule  and  left,  and  went  to  some  relatives  of  his. 
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I  was  with  him  while  he  was  with  his  relatives,  and  saw  his 
conduct,  which  was  wild  and  strange.  After  a  short  stay  he 
left  his  relatives,  saying  he  was  going  to  Mud  Springs,  and 
returned  to  his  old  home  where  the  killing  was  done.  Pris« 
oner  was  twenty  years  old  when  he  went  to  the  Mexican 
war.  Previous  to  that  time  he  was  very  sociable,  healthy 
and  peaceable  in  his  habits.  After  he  returned  he  was  not 
sociable.  He  also  suffered  very  much  from  diarrhoea.  He 
was  very  restless  during  his  last  visit  to  Harris  county,  and 
appeared  to  want  to  eat  all  the  time.  He  had  a  blanket  with 
him,  and  would  leave  his  bed  at  night  and  go  out  in  the 
woods  and  lie  down,  and  then  come  back  and  continue  to 
move  about  in  this  way  during  the  night.  I  have  another 
brother  who  is  subject  to  temporary  fits  of  insanity.  I  have 
still  another  brother  who  is  perfectly  sane. 

CrosB^Examined :  Prisoner  told  me  that  he  and  his  wife 
were  always  quarreling.  He  has  often  drank  to  excess  while 
in  Baldwin  county,  and  aferwards.  When  I  was  in  Bald- 
win county  I  was  told  that  he  went  out  into  the  horse-lot 
and  gashed  the  horse  with  his  knife,  until  he  was  stopped ; 
I  saw  the  scars.  He  was  very  abrnpt  to  his  mother  and 
sisters.  There  was  never  any  proceedings  taken  to  put  him 
in  the*  asylum,  for  the  reason  that  his  mother  thought  I 
could  control  him.  He  married  in  1854  or  1855,  in  Harris 
county,  a  widow,  (the  person  killed,)  who  had  some  little 
property,  and  three  children.  Prisoner  moved  to  his  late 
home  in  1854,  or  thereabouts.  Prisoner  is  fifty- two  years 
old,  four  years  younger  than  myself.  Mrs.  Anderson,  the  de- 
ceased, told  witness  that  she  had  found  prisoner  to  be  a  good 
husband,  but  that  he  was  not  of  sound  mind  at  times,  and 
witness  told  her  that  she  must  treat  him  kindly,  and  she 

MJd  she  knew  that  to  be  best. 

>   • 

4!«-  CoL  James  M.  Mobley  testified:  The  first  time  I  ever 
flilMF-pHsoQer  was  about  twenty  years  ago,  he  was  overseeing 
r;  Pollard ;  I  saw  him  only  a  few  times  then.  There 
\vag  unusual  about  him  but  a  sad  and  melancholy 
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appearance.  Some  time  after  he  went  into  the  employ  of  one 
Daniel  Hightower,  as  overseer.  While  he  was  there  the 
family  sent  for  Dr.  Louis  and  myself,  their  attorney,  to  ad- 
just a  difficulty ;  when  we  arrived  we  found  prisoner  in  a 
great  rage  and  greatly  excited,  using  profane  language  and 
gritting  his  teeth  and  foaming  at  the  nriouth.  He  proceeded 
with  accusations  against  a  negro  man  named  Wash,  viz :  that 
Wash  contemplated  an  outrage  upon  one  of  the  ladies  of  the 
family,  and  declared  that  he  had  to  be  killed.  The  brother 
of  the  lady  and  the  rest  of  the  family  were  present,  but  did 
not  believe  it  to  be  true,  considering  it  merely  a  hallucina- 
tion on  the  part  of  the  prisoner;  whenever  the  man,  Wash, 
would  pass  in  sight  of  prisoner  he  would  rave  and  cry  out 
that  be  must  be  killed,  and  as  soon  as  be  would  pass  out  of 
sight,  prisoner  would  weep  like  a  child;  this  occurred  several 
times.  We  investigated  the  charges  against  Wash  and  found 
them  to  be  utterly  unfounded.  This  seemed  to  enrage  the 
prisoner  more,  and  we  failed  to  quiet  bim  for  a  long  time; 
during  this  time  he  appeared  to  be  perfectly  reckless  and  un- 
reasonable, and  in  a  fit  of  uncontrollable  anger.  Afler  re- 
maining a  large  part  of  the  day,  I  took  the  prisoner  off  to 
himself  and  advised  him  ta  leave  Mr.  Hightower.  He  still 
insisted  that  be  must  kill  Wash  before  he  left,  but  finally 
consented  to  leave;  I  then  left.  I  saw  prisoner  a  few  times 
after  that,  during  Buchanan's  presidential  campaign.  When 
not  excited  he  appeared  very  reasonable  and  quiet.  I  saw 
him  on  a  few  occasions  during  the  campaign  very  much  ex- 
cited. I  saw  him  also  several  times  after  his  marriage,  and 
he  was  generally  quiet,  until  the  last  time  I  saw  him,  which 
was  in  August,  before  and  just  previons  to  the  killing ;  I 
m^  him  in  the  road  seven  miles  from  Hamilton  ;  he  was  so 
changed  in  appearance  that  I  could  scarcely  recognize  him; 
be  looked  to  be  in  a  very  low  state  of  health,  and  had  a  wild, 
unnatural  look  out  of  his  eyes ;  he  was  riding  on  a  mule.  I 
asked  him  what  was  the  matter ;  he  replied  that  he  was  nearly 
dead^  showed  me  bis  legs,  and  referred  to  his  troubles,  and 
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lakl  he  had  no  money  to  buy  provisions  and  medicine,  and 
would  have  to  rely  upon  his  friends  for  aid.  He  seemed 
ravenously  hungry,  and  devoured  with  great  rapidity  some 
peaches  that  lay  in  the  foot  of  my  buggy.  A  few  days  afler- 
wards  he  came  to  my  house  and  stated  that  he  was  hungry, 
and  wanted  to  wait  until  afler  dinner,  which  he  did  ;  he  pulled 
OQl  his  pipe  and  walked  out  into  the  piazza  and  called  me  lo 
oome  there ;  he  seemed  to  be  very  much  excited,  and  referred 
to  his  difficulties,  his  condition  and  his  poverty ;  that  his 
fiimily  had  possession  of  everything,  tliat  ho  would  have  to 
die  soon.  His  conversation  and  appearance  was  very  unsat- 
isiactory  and  unpleasant,  his  expressions  were  wild,  and  he 
said  that  he  did  not  care  to  live.  I  am  satisBed  at  the  time 
of  our  conversation,  just  before  the  killing,  he  was  insanCj 
and  at  the  time  of  my  investigation  at  Hightower^s  he  was 
an  insane  man.  He  was  not  under  the  influence  of  liquor 
at  Highlower's,  nor  at  the  time  of  our  last  conversation 
spoken  of. 

Cross-Examined:  Prisoner  said  that  he  was  in  great  trou- 
ble about  his  wife  and  wife's  kiu.  He  conducted  himself  as 
men  in  his  state  do,  while  he  was  at  dinner.  He  was  consid- 
ered a  pretty  good  overseer  while  at  Pollard's.  He  was  under 
the  influence  of  liquor  a  good  deal  during  the  presidential 
campaign. 

Dr.  CuABLES  Bedell  testified :  I  saw  the  prisoner,  for 
the  first  time,  in  the  streets  of  Hamilton.  We  were  ap- 
proaching each  other  on  the  street,  when  he  called  to  me  in 
a  loud  voice  to  stop,  and  at  the  same  time  drawing  a  pistol 
and  advancing  close  up  to  me,  waving  the  pistol  up  and 
down.  He  was  furious,  and  seemed  to  desire  a  difficulty 
with  me.  He  was  an  utter  stranger  to  me ;  I  had  never  seen 
him  before.  I  was  very  much  frightened,  but  preserved  my 
pHMBoe  of  mind,  and  addressed,  him  kindly,  and  tohl  him 
I-^ma'DOt  the  man  he  was  looking  for.  His  language  was 
VH^Tlolenty  but  he  finally  became  quiet.  My  impression, 
|(||||||hfMiiM»  was  that  he  was  some  deranged  man  that  had 
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escaped  and  oome  to  the  town.  I  was  very  close  to  htm  but 
could  not  discern  an  evidence  of  liquor.  I  walked  with  him 
to  a  store,  and  there  some  gentlemen  got  to  talking  to  him, 
and  advised  him  to  become  more  quiet;  he  tlien  became  more 
quiet.     He  could  give  no  reason  for  calling  to  me  to  stop. 

Oro88  Examined:  He  did  not  know  my  name  and  did  not 
call  me  by  name  when  he  halted  me.  I  cannot  state,  positive- 
ly, whether  his  conduct  was  influenced  by  liquor;  I  did  not 
smell  liquor,  nor  did  prisoner  take  any  at  the  store  where 
we  stopped. 

Samuel  McCants  testified:  The  first  time  I  ever  saw 
prisoner  was  at  Pollard's ;  he  remained  at  Pollard's  about  a 
year.  One  morning  I  saw  prisoner  standing  on  my  planta- 
tion ;  I  hailed  him  and  asked  him  what  he  was  doing  there ; 
he  did  not  speak,  but  motioned  to  me  with  his  hand,  in  a 
very  mysterious  manner,  to  come  there ;  I  went  to  him  and 
asked  him  what  was  the  matter ;  he  answered,  that  there 
were  two  men  afler  him  trying  to  catch  him.  I  asked  him 
what  he  had  done ;  he  said,  ^'  I  have  killed  a  man ;"  he 
seemed  alarmed,  and  kept  looking  for  some  one  to  come  after 
him.  He  would  not  go  to  my  house  to  breakfast,  but  he  ate 
some  that  I  brought  him,  sitting  on  the  ground.  After  he 
had  finished  his  breakfast,  he  asked  me  to  lend  him  my  knife 
to  protect  himself  with ;  I  refused  to  give  it  to  him.  I  asked 
him  where  he  was  going;  he  did  not  answer,  but  i)ointed  to 
the  woods,  and  went  to  the  woods. 

Q'088'Exafnined :  The  prisoner  stayed  at  Pollard's;  he 
made  a  good  crop.  From  what  I  could  learn  from  him,  he 
seemed  to  think  that  he  had  killed  a  man  in  Mobile.  I  was 
then  Justice  of  the  Peace  in  his  district,  and  never  heard  him 
accused  of  killing  anybody.  Shortly  after  this,  prisoner  sent 
me  word  by  Dr.  Beall,  "Please  to  put  him  in  the  Asylum." 

Col.  James  N.  Ramsey  testified  :  I  have  known  prisoner 
since  about  seventeen  years  ago.  When  I  first  knew  him  he 
was  overseeing  for  my  father-in-law,  Mr.  Pollard.  He  came 
about  the  middle  of  the  year  and  remained  until  the  end  of  the 
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jear.  Daring  that  time  there  was  no  violent  paroxysm,  but 
his  mind  seemed  unhinged,  and  would  literally  fly  to  pieoes, 
for  very  slight  causes.  He  was  not  in  the  habit  of  drink- 
ing, while  at  Pollard's.  I  have  seen  the  prisoner  at  various 
times;  he  came  to  my  office  and  spoke  to  me  about  his 
troubles,  and  about  some  law-suits,  but  I  could  not  under- 
stand, his  conversation  was  so  disjointed.  I  looked  upon 
him  as  a  man  of  unsound  mind.  This  was  a  short  time 
before  the  killing.  He  said  that  he  wanted  to  die — and  said 
that  the  Bachelor  boys  were  killing  all  tiie  stock  in  the 
neighborhood,  and  bringing  them  to  town  and  selling  them. 
After  talking  awhile,  he  would  bow  his  head  in  his  hands 
and  weep  excessively.  I  advised  him  to  leave  home  and  go 
to  Harris  county,  for  I  thought  a  change  of  scene  would 
benefit  his  mind.  He  was  not  drunk,  at  our  interview.  I 
have  seen  the  prisoner  drinking;  he  generally  gets  stupid 
when  he  is  drinking. 

Cross-Examined:  He  left  Pollard's  on  account  of  a  fuss 
with  the  foreman.  When  he  was  at  my  office  he  spoke 
about  some  business  transacted  by  Colonel  Mobley,  but  his 
language  was  so  incoherent  that  I  could  not  understand  him. 
He  said  he  did  not  want  to  commit  murder — and  did  not 
want  to  be  murdered.  He  seemed  to  be  in  great  agony  and 
would  cry.  All  of  his  actions  were  like  those  of  an  insane 
man. 

Dr.  B.  G-ooDLOE  Harper  testified :  He  was  a  physician, 
living  in  Milledgeville,  Georgia.  He  became  acquainted 
with  prisoner,  soon  after  prisoner  returned  from  the  Mexican 
war — was  physician  then  for  prisoner's  family.  Prisoner 
was  in  very  low  health — had  chronic  diarrhoea  and  dropsy, 
and  his  brain  was  affected.  Prisoner  was  reduced  in  flesh 
sand  very  weak,  and  from  the  infirmities  of  his  body,  his 
itafhld  was  affected.  He  was  melancholy  and  misanthropic. 
Withess  recollected  upon  one  occasion  when  he  was  called  to 
^^lHf|fHi8oner,  witness  was  firmly  convinced  that  he  was  in- 
*Aif|p,'|flfed  him  with  questions  to  test  his  mind  and  prison- 
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er's  answers  were  incoherent  and  at  variance  with  the  ques- 
tions; e.  g.f  when  he  asked  hini,  "When  are  you  going 
away,"  prisoner  replied  "I  did;"  thinking  that  probably  he 
had  misunderstood  the  question,  he  expounded  and  repeated 
and  repeated  it ;  there  came  the  same  reply,  "  I  did."  To 
other  questions  answers  given  were  equally  foolish.  Prisoner 
was  not  then  intoxicated.  Was  called  in  to  see  prisoner  on  one 
occasion  and  found  his  throat  cut.  Prisoner  had  tried  to 
kill  himself  with  a  razor.  He  then  showed  evidences  of 
insanity.  His  mother  and  sisters  feared  him.  He  was  easily 
aroused  by  slight  causes,  and  when  so  arouse<l  was  violent 
I  considered  his  mind  diseased — proceeding  from  a  diseased 
body.  Witness  has  practiced  medicine  for  about  twenty-five 
years;  is  a  regular  graduate;  has  lived  during  his  practice 
in  Baldwin  county,  Georgia. 

Mrs.  L.  A.  Gibson  testified,  that  she  is  a  sister  to  tlie 
prisoner.  Lives  in  Baldwin  county,  Georgia.  Prisoner  vol- 
unteered in  the  Mexican  war,  from  Baldwin  county.  Before, 
and  at  the  time  the  prisoner  left  for  the  Mexican  war,  he  was 
of  a  very  easy  and  pleasant  disposition  and  temper,  and  a 
healthy  man;  when  he  returned  from  said  war,  he  was  en- 
tirely changed;  was  very  weak;  could  scarcely  drag  himself 
about,  and  was  taciturn,  sullen,  and  melancholy.  He  had 
diarrhoea,  and  doctors  said  he  had  dropsy.  Witness'  mother 
lived  eight  miles  from  Milledgeville.  Witness  and  prisoner 
both  lived  with  her.  Witness  and  her  mother  were  very 
much  afraid  of  prisoner;  he  would  bo  excited  to  frenzy  by 
very  slight  causes,  and  often  by  no  cause.  They  were  cau- 
tious to  address  him  only  when  necessary,  and  then  in  the 
mildest  manner.  While  at  his  mother's,  prisoner  was  kept 
in  an  out-house  in  the  back  yard.  He  was  scarcely  able 
to  get  about.  He  had  no  way  to  get  to  Milledgeville,  except 
to  walk,  which  he  did  not,  because  unable.  He  afterwards 
attempted  to  cut  his  throat  with  a  razor;  Doctor  Harper  at- 
tended on  him  while  his  throat  was  cut.  Witness  and  her 
family  now  regarded  him  as  an  insane  person,  and  sent  him 
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to  his  brother,  L.  B.  Anderson,  of  Harris  county,  who  thought 
he  could  manage  him.    This  \yixa  in  the  year  1850. 

Dr.  E.  J.  EiRKSCEY  testified,  that  at  the  time  of  the  kill- 
ing he  was  County  Physician.  First  saw  prisoner  at  the 
gubernatorial  election,  in  1868,  held  at  the  Court-house,  in 
Columbus,  Qeorgia.  Witness  was  one  of  the  democratic 
ehallengers.  Prisoner  came  up  to  vote  with  a  radical  ticket 
m  his  hand ;  witness  asked  him  what  was  the  reason  he  voted 
such  a  ticket ;  prisoner  replied,  *Hf  I  donH  they  will  kill  meJ* 
Not  long  before  the  killing,  while  witness  was  attending  at 
the  poor-house  of  this  county,  he  was  approached  by  the 
prisoner  in  an  excited  and  threatening  manner;  prisoner  de- 
manded possession  of  the  ))oor-house,  alleging  that  Governor 
Bullock  had  appointed  him  poor-house  keeper,  and  that  he 
meant  to  have  it;  witness  noticed  prisoner's  strange  and  wild 
demeanor,  and  trieil  to  explain  to  him  his  folly;  warned  him 
off,  and  stated  that  if  prisoner  had  come  any  nearer,  he 
would  have  killed  him;  witness  thought  him  crazy;  told  poor- 
hoose  keeper  not  to  let  prisoner  come  about  there  any  morCi 
and  to  use  force,  if  necessary  to  such  end.  Prisoner  went 
off|  and  a  few  days  prior  to  tlie  homicide,  being  shortly  after 
the  above  interview,  witness  was  approached  by  prisoner,  in 
aa  humble  manner,  he,  prisoner,  desiring  to  be  taken  into 
the  poor-house,  alleging  that  he  had  been  turned  out  of 
home  and  had  no  place  to  live  at.  Saw  prisoner  next,  after 
the  homicide,  at  the  jail,  two  or  three  days  after  said  homi- 
dde.  Prisoner  appeared  rational,  but  on  visiting  him  al- 
most daily,  he  lapsed  into  a  stupor,  lasting  for  about  eight  or 
tn  days,  during  which  time  I  could  get  nothing  from  him. 
AfW  that,  he,  (prisoner,)  speaking  to  witness,  said  that 
Woolly  (tlie  prosecutor  in  the  indictment,)  had  been  there 
tinl  moming  i^nd  dunned  him  for  ten  cents,  and  thereat 
f/tm  liirious,  and  swore  that  if  he  had  Woolly  in  that  jail, 
Iridl^a  gan  each,  he  would  mighty  soon  put  an  end  to  him. 
HflMMr  had  a  severe  looking  scar  on  his  head ;  don*t  know 
llpldHp  it  was;  it  is  a  place  where,  if  deep  enough,  it 
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would  affect  the  brain ;  prisoner  bad  sypbilis  also,  and  a  scar 
across  his  throat;  prisoner  had,  also,  an  uloer  on  his  leg,^ 
which  witness  dressed. 

Dr.  Samuel  A.  Billing  testified :  I  have  heard  the  tes- 
timony  of  the  previous  witness — my  opinion  is  from  the  tes- 
timony. I  have  heard  that,  at  the  time  of  the  killing,  the 
prisoner  was  insane ;  laboring  under  that  species  of  insanity 
called  monomania.  My  opinion  is,  that  he  was  insane  at 
several  periods  of  his  life,  as  shown  by  the  testimony. 

OroM^Hxamined:  Monomania  is  when  a  person  is  insane 
apon  one  subject.  In  this  case,  the  disease  of  the  prisoner 
was  homicidal  monomania^ 

Db.  F.  a.  Stanford  testified :  I  have  heard  the  testi- 
mony, and  from  that  testimony  I  would  say  the  prisoner  was 
insane,  said  insanity  partaking  of  moral  insanity.  Moral 
insanity  may  partake  of  homicidal  mania,  and  I  think  the 
prisoner  was  affected  with  homicidal  mania.  I  have  prac- 
ticed medicine  twenty-two  y^rs. 

Cro88''Exainined:  My  opinion  is  that  this  moral  insanity 
existed  in  the  prisoner  from  the  time  he  came  from  Mexico, 
nntil  the  time  of  the  killing.  He,  in  all  probability,  had 
lucid  intervals,  sometimes  of  long  and  sometimes  of  short 
duration.  I  visited  his  wife  after  the  cutting,  and  in  return- 
ing went  to  the  jail  out  of  curiosity  to  see  the  prisoner.  He 
was  in  a  very  feeble  condition.  A  few  days  before  the  killing 
prisoner  came  to  my  office.  He  was  very  feeble,  but  could 
give  no  clear  account  of  his  health  or  condition ;  I  saw  the 
prisoner  the  next  day  after  the  cutting,  in  the  jail;  he  looked 
very  badly.  I  asked  how  he  came  to  commit  such  an  act. 
He  looked  at  me  in  a  wild  and  vacant  manner,  and  replied, 
"Dr.  I  could  not  help  it,  I  was  crazy."  The  remark  made 
an  impression  upon  my  mind,  and  has  been  a  subject  of  grave 
reflection  ever  since,  and  in  considering  it  with  the  evidence 
given  in,  it  tended  to  convince  me  that  he  was  the  subject  of 
moral  insanity.  I  do  not  consider  that  the  prisoner  could 
distinguish  between  right  and  wrong  at  the  time  of  the  kill- 
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ingy  (this  last  sentence  was  in  answer  to  questions  by  the 
Judge  presiding.) 

Dr.  E.  F.  DeGraffenried  testified:  I  liave  made  a 
personal  examination  of  prisoner ;  I  examined  his  head  in 
jail,  and  found  a  scar  of  an  indenture  in  his  skull ;  I  con- 
cluded that  it  was  sufficient  to  produce  weakness  of  the  mind. 
I  think  at  the  time  of  the  Hightower  difficulty  he  was  labor- 
ing under  some  hallucination  of  the  mind. 

Crosi'Iicamined :  Prisoner  stated  to  me  that  he  received 
the  wounds  by  a  blow  from  a  bar  of  iron,  in  the  hands  of  a 
man  in  Milledgeville,  Georgia ;  I  regarded  his  account  of  it 
as  rational.  Tiiis  interview  was  a  year  afler  the  killing.  I 
think  there  is  evidence  enough  to  show  insanity  at  various 
times,  and  that  there  were  times  when  he  had  lucid  intervals. 
A  man  may  be  affected  with  homicidal  mania  and  still  con- 
duct his  usual  business. 

Dr.  T.  J.  Wood  testified :  My  opinion  from  the  testimony 
is,  that  at  the  time  of  the  killing,  the  prisoner  was  an  insane 
man.  I  have  read  all  the  evidence  over  taken  down  by  the 
Clerk,  both  of  the  State  and  defense. 

Cross-Examined:  I  make  my  opinion  up  from  the  testi- 
mony of  Dr.  Harper  relative  to  the  suicidal  attempt,  Col. 
Mobley's  evidence,  and  others.  Prisoner  was  a  monomaniac 
in  reference  to  troubles  in  prisoner's  family,  the  subject  of 
killing  or  being  killed.  Physicians  might  talk  to  an  insane 
man,  and  yet  not  be  eiAe  to  discover  his  insanity. 

Dr.  Y.  H.  Taliaferro  testified  :  I  have  read  the  evidence 
in  this  case  as  taken  down  by  the  direction  of  the  Court.  I 
am  a  physician,  have  been  practicing  fifleen  or  eighteen 
jrears;  from  the  evidence  of  the  State  and  defense,  I  am  of 
the  opinion  that  he  was  insane  at  the  time.     I  consider  him 

insane  man,  partaking  of  monomania,  and  his  particular 
was  homicidal  mania.  I  examined  the  prisoner.  I 
^. fiery  certain  that  his  skull  has  been  fractured,  and  very 
•ooh  fractures  result  in  mania,  especially  when  there  is 
lition  to  mania. 
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Cross'Examined:  I  asked  him  how  he  came  to  have  the 
gash  in  his  skull,  and  he  said  it  was  done  by  a  stick,  after 
he  came  back  from  Mexico.  His  account  of  it  was  perfectly 
rational.  My  opinion  of  homicidal  mania  is  based  upon  the 
evidence  of  Judge  Samuel  McCants,  Dr.  E.  J.  Kirkscey, 
Col.  Mobley,  Dr.  Bedell,  and  others.  J  think  the  homicidal 
mania  was  connected  with  general  mania.  I  had  no  acquain- 
tance with  prisoner  before  the  killing.  During  my  conver- 
sation with  the  prisoner  at  the  jail,  I  brought  him  to  the 
subject  of  his  wife.  He  said  that  his  wife  and  family  had 
for  a  long  time  been  his  enemies;  that  they  had  desired  to 
get  rid  of  him  or  destroy  him ;  that  they  had  tried  to  do  this 
by  inviting  persons  to  his  (prisoner's)  house  to  eat  him  out 
of  house  and  home,  and  by  these  means  to  starve  him  ;  that 
bis  wife  would  invite  large  crowds  of  hypocritical  Methodists 
to  his  house,  and  cause  them  to  live  upon  him  for  weeks  at 
a  time,  and  by  these  means  he  was  kept  miserable  and 
wretched.  His  difference  in  his  manner  while  on  this  sub- 
ject was  conclusive  to  me  that  he  was  laboring  under  a  delu- 
sion. I  do  not  think,  that  at  the  time  of  the  killing,  prisoner 
knew  good  from  evil. 

FOB  THE  STATE,  IN  REBUTTAL. 

H.  L.  Anthony  testified :  When  I  rode  up,  the  morning 
of  the  killing,  I  found  prisoner  standing  in  the  road,  not  far 
from  his  wife's  body,  smoking  his  pipe^  he  called  out  to  me 
in  a  loud  voice,  saying,  viz:  "I  have  committed  murder,*' 
not  to  hurt  him,  or  let  anybody  else  hurt  him ;  that  he  would 
go  with  me,  or  any  other  man,  to  the  sheriflT;  I  told  him  to 
put  up  his  knife  and  behave  himself,  and  I  would  not  let 
anybody  hurt  him ;  prisoner  replied,  "  I  will  try  and  do  so," 
and  then  he  put  up  his  knife.  Prisoner  said  he  wanted  the 
law  to  take  its  course,  and  added,  ^*  if  I  am  hung,  I  want 
you  to  have  me  buried  at  widow  Brook's  graveyard.''  Soon 
after  this,  Mrs.  Anderson's  son-in-law,  J.  L.  Anthony,  rode 
op ;  prisoner  called  out  to  him,  also,  saying,  "  I  have  commit- 
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ted  murder/'  J.  L.  AntboDy  had  a  gun.  Priaoner  8aid| 
^'Jud,  don^t  you  shoot  me!'*  Jud  replied,  "you  deserve 
ahootiog.''  While  we  were  talking,  a  Baptist  minister  rode 
ap;  prisoner  called  out  to  him,  saying,  "I  have  committed 
murder,  and  I  want  a  big  Bible  with  big  print/'  Prisoner 
aaid  he  had  set  the  house  on  fire ;  I  asked  him  why  he  had 
set  the  house  on  fire,  and  he  replied,  "  I  did  it  to  keep  it  from 
doing  Bill  and  John  Bachelor  any  good;"  the  house  was 
burning  when  I  got  there.  Mrs.  Anderson  was  lying  on  the 
left  hand  side  of  the  road.  My  opinion,  from  fieu^ts  testified 
to  by  myself  is,  that  prisoner  is  a  sane  man. 

Cross-Examined:  I  have  sometimes  doubted,  in  my  own 
mind^  his  sanity,  but  watched  him  a  long  time,  and  saw  him 
do  no  acty  while  sober,  showing  he  was  insane.  I  consider 
him  sane  at  the  time  of  killing. 

Isaac  T.  Brooks  testified :  I  have  known  the  prisoner 
since  1837.  I  first  knew  him  in  Baldwin  county  for  a  period  of 
about  four  years.  Prisoner  was  a  farmer,  and  a  close  neighbor 
to  me.  After  I  left  Baldwin  county,  in  1841, 1  never  saw 
prisoner  any  more  until  1857 ;  I  saw  him  in  a  field  and  called 
him  to  the  fence,  and  we-  had  a  conversation  about  when  we 
were  boys  together;  his  conversation  was  rational.  Just  be- 
fore the  war,  I  had  a  long  conversation  with  him  at  Mr. 
Whitten's ;  I  saw  nothing  wrong  about  him.  Prisoner  stayed 
all  night  with  me  during  the  war,  and  we  had  a  conversation 
about  the  war.  I  was  the  tax  collector ;  collected  taxes  from 
him ;  I  saw  nothing  wrong.  I  had  a  conversation  with  pris- 
oner the  Spring  before  the  killing.  He  was  a  drinking  man, 
and  pretty  rapid  when  drinking. 

Cross-Examined:  When  I  knew  him,  in  Baldwin  county, 
he  was  a  very  healthy  and  a  very  powerful  man.  He  was  a 
V^  aociable  man  when  not  drinking.  When  I  saw  him, 
the  war,  he  was  considerably  reduced,  and  not  as 
il  as  he  formerly  was ;  he  appeared  to  be  in  very  bad 
mid  troubled.  In  the  Spring  before  the  killing,  at 
qpoken  of  by  me  before,  his  health  was  very  bad. 

YOL.  XLII— 8. 
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I  never  heard  of  his  attempting  to  out  his  throat  until  after 
the  killing. 

JRe-Examined :  My  opinion  formed  from  the  facts  testified 
to  by  myself,  aod  from  my  knowledge  of  him,  is,  that  he  was 
a  sane  man. 

J.  M.  Allen  testified :  I  knew  the  prisoner  in  Harris 
county,  lived  on  an  adjoining  plantation  in  1851.  He  was 
overseeing  for  Col.  Pollard,  saw  him  often.  I  knew  him 
while  he  lived  at  Hightower's ;  knew  him  during  the  war. 
He  was  a  good  farmer,  and  an  excellent  overseer.  Our  con- 
versation was  concerning  farming  and  negroes,  and  he  talked 
with  as  good  sense  as  any  man  I  ever  heard.  From  my 
knowledge  of  him  I  consider  him  a  man  of  sound  mind  and 
good  judgment. 

Or 098' Examined:  I  know  nothingof  the  difficulty  at  High- 
tower's  or  McCant's. 

George  W.  Martin  testified :  I  arrested  the  prisoner  the 
day  of  the  murder.  I  met  Mr.  Woolly  and  prisoner  and  sev- 
eral others  on  the  road.  I  told  the  prisoner  that  he  was  my 
prisoner,  and  prisoner  asked  me  if  I  had  got  the  warrant 
I  told  him  that  I  had  none,  but  as*  sheriff  of  the  county  I 
had  a  right  to  arrest  him.  He  submitted  very  willingly. 
I  asked  him  on  the  way  to  jail  how  he  came  to  commit  the 
murder.  He  said  his  wife  did  not  want  to  live  with  him, 
and  had  sued  him  for  a  divorce.  He  said  he  burnt  the  house 
because  he  did  not  want  the  Bachelor  boys  to  have  the  bene- 
fit of  it.  He  said  he  wanted  a  Bible  with  large  print  and  a 
pair  of  glasses.  That  he  killed  his  wife  because  she  did  not 
want  to  live  with  him,  that  he  and  John  Bachelor  had  a 
fiiss  that  morning  and  that  Bachelor  had  drawn  a  knife  on 
him.  He  had  nothing  with  him  but  some  medicine  and  his 
pipe.     Never  saw  anything  that  looked  like  he  was  insana 

OrosS'Eeamined:  He  was  sober  that  day.  He  said  that 
the  Bachelor  boys  were  against  him,  and  that  his  wife  sided 
with  them.    My  first  acquaintance  with  prisoner  was  in 
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1863 ;  lie  was  in  feeble  health ;  he  never  lived  in  my  house^ 
and  I  never  lived  with  him. 

George  Whitten  testified :  I  got  to  the  house  of  pris- 
oner about  two  or  three  hours  after  the  killing.  Prisoner 
said  he  had  burnt  his  own  house  and  killed  his  wife,  and  if 
he  could  kill  Bill  and  John  Bachelor  and  Sally  Anthony  he 
would  be  satisfied.  I  sold  a  place  to  him  about  three  and  a 
half  years  before  the  killing.  From  my  acquaintance  with 
him  I  would  say  he  was  the  keenest  man  at  a  trade  that  I 
ever  saw.     I  consider  him  sane. 

W.  H.  Adams  testified :  I  have  known  the  prisoner  since 
1860.  I  lived  about  four  miles  of  him  for  three  years,  and 
for  one  year  within  a  mile.  He  has  told  me  many  times 
about  an  out-house  in  Baldwin  county  that  his  family  con- 
fined him  in,  and  that  while  he  was  there  an  old  negro  wo- 
man used  to  carry  him  liquor  privately,  by  the  bottle.  He 
was  a  good  neighbor;  he  used  to  visit  me  and  I  him.  I  con- 
sidered him  of  sound  mind.  Afticr  the  war,  and  his  negroes 
were  taken  from  him,  he  was  not  the  same  man.  I  always 
considered  him  sane.  About  two  weeks  before  the  killing, 
he  saved  me  from  drowning  in  the  creek. 

A.  L.  Anderson,  (re-examined) :  John  Bachelor  was  at 
Other's  house  on  the  morning  of  the  killing.  Father  and 
John  bad  a  quarrel.  John  Bachelor  got  the  mule  to  go  to 
charcb.  Father  said  go  after  Bill  Bachelor  and  bring  him 
here,  and  I  will  go  over  into  Alabama  and  fight  him  a  duel. 

Oross-Examined:  I  did  not  see  John  Bachelor  draw  a 
knife  on  prisoner.    I  would  have  seen  it  if  he  had  done  it. 

John  C.  Duck  testified :  I  have  known  the  prisoner  since 
1863;  lived  a  mile  apart.  Prisoner  was  a  good  neighbor  to 
ne*  I  was  in  the  army  with  him  ;  three  or  four  weeks  in 
fiiA  same  company  and  in  the  same  tent.  He  behaved  very 
IMtt  08  ft  soldier.  I  saw  no  evidence  of  insanity  during  that 
b"  I  never  saw  an3rthing  that  would  induce  me  to  think 
ine.  When  he  was  drunk  he  behaved  very  foolish, 
VJBtf'lie  had  no  sense  at  all.    About  two  weeks  before  the 
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killings  I  found  him  drank  on  the  road ;  I  took  him  in  my 
wagon,  and  prisoner  soon  began  to  talk  about  his  family, 
and  said  that  he  had  a  good  wife,  but  she  would  take  up 
with  the  boys;  had  more  trouble  than  he  could  bear.  He 
said  he  had  been  off  at  work,  and  could  not  stay  at  home.  I 
was  at  prisoner's  house  about  one  hour  after  the  killing.  I 
went  up  to  prisoner  and  spoke  to  him,  and  he  said,  ''John 
Duck,  how  are  you ;  I  want  you  to  go  with  me  to  George 
Martin's,  (the  sheriff)/'  I  told  him  I  would  go  after  George 
Martin,  and  started,  and  prisoner  said,  ''You  can't  arrest  me 
without  a  warrant,  and  you  will  have  to  stand  in  the  hot  sun 
until  you  go  to  Columbus  and  get  a  warrant."  I  told  him 
that  we  could  take  him  to  jail  without  a  warrant,  and  he 
aeemed  much  relieved.  Mr.  Comer,  Mr.  Woolly,  and  T. 
Anthony  were  guarding  him  when  I  got  to  the  house. 

8.  S.  Jenkins  testified:  I  have  known  prisoner  since 
1867,  lived  on  adjoining  farms  for  a  short  time ;  he  made 
good  crops.  I  was  guardian  for  the  Bachelor  children,  and 
had  business  with  prisoner ;  prisoner  would  take  his  receipts 
when  be  paid  money.  I  lived  near  him  from  lb57  until 
1863;  from  my  acquaintance  and  dealings  with  him  I  never 
saw  anything  indicating  insanity. 

OrosS'Examined :  I  loaned  prisoner  some  money  in  1863 
to  buy  some  lands.  I  have  bad  but  little  business  with  him 
since  1863.  When  he  was  not  in  liquor  he  was  a  good 
neighbor  and  a  kind  man. 

William  H.  Walters  testified :  I  have  known  prisoner 
since  1864.  I  was  staying  in  the  hpspital,  and  when  I  went 
home  prisoner  had  moved  in  the  settlement;  I  was  from  that 
time  a  close  neighbor.  I  and  prisoner  and  another  neighbor 
were  selected  to  arbitrate  a  difficulty  between  Comer  and  a 
freedman,  and  prisoner,  after  consultation,  agreed  with  us. 
My  family  visited  prisoner's  a  few  times,  and  have  seen  him 
frequently.  The  arbitration  was  in  1866.  From  my  ae- 
quaintance  and  dealings  I  have  always  looked  on  prisoner  as 
a  sane  man. 
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James  Bozier  testified :  I  knew  the  prisoner  in  Harris 
county  in  1861  up  to  1863;  I  was  a  neighbor,  living  within 
two  miles ;  I  and  prisoner  visited.  From  my  acquaintance 
and  deah'ngs  I  think  he  has  good  common  sense. 

Cros8-Exarnined :  I  knew  his  wife ;  I  thought  him  a  very 
kind  man. 

Louis  Anthony  testified :  I  am  acquainted  with  pris- 
oner, have  known  him  five  or  six  years;  lived  three-quar- 
ters of  a  mile  from  him.  I  never  had  much  dealings  with 
prisoner,  only  about  thirty  or  forty  cents ;  our  families  vis- 
ited each  other;  I  drove  by  prisoner's  house  in  the  morning 
before  the  killing  took  place;  prisoner  was  sitting  on  the 
piassa;  I  said  to  him,  '^Good  morning,  Mr.  Anderson,  how 
are  you  getting  on ;''  he  replied,  "  I  am  no  better,  I  am  getting 
worse."  I  asked  him  how  his  wife  was,  and  he  said,  '^  my 
wife  is  sick — my  wife  is  sick,"  but  I  did  not  see  his  wife ; 
I  was  studying  about  it,  as  to  his  sanity,  and  consider  him 
sane.  Witoess  was  asked  why  he  studied  about  his  insanity, 
he  replied  he  always  had  a  reckless  way  about  him,  drunk  or 
sober. 

Crois-Examined :  I  think  he  came  home  on  the  Thurs- 
day before  the  killing;  he  seemed  to  be  always  restless. 

John  Ligon  testified :  I  have  known  the  prisoner;  I 
have  known  him  since  the  latter  part  of  1863;  I  have  liad 
jlealings  with  him;  never  visited  his  house;  he  generally 
traded  with  me  when  he  came  to  town.  From  my  dealings 
with  him  I  should  say  that  he  was  a  sane  man. 

Oross-Exanuned :  My  opinion  of  his  sanity  is  only  from 
my  dealings.  He  was  pretty  fond  of  his  liquor,  and  some- 
timea  got  drunk,  and  was  drunk  sometimes  when  he  traded 
with  me. 

J«  L.  Anthony  testified :  I  married  a  step-daughter  of 
JltiBoner ;  I  was  at  prisoner's  house  shortly  after  the  killing  ; 
j^jmr  him  about  twenty-five  minutes  after  the  killing;  I 
itHlliWp  on  my  horse ;  prisoner  said  to  me,  ''  Don't  shoot  me." 
jIPbH  him  be  deserved  it ;  that  is  all  that  passed  between  us 
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that  day;  I  was  at  bis  bouse  the  Saturday  before  the  killing, 
I  drove  along  the  road,  and  he  was  ploughing  in  the  field ;  I 
afiked  him  the  privilege  of  hauling  some  poles,  and  he  said  ^^Gro 
on  and  haul  them.''  I  knew  the  prisoner  about  three  years; 
I  had  been  married  about  two  years,  was  with  prisoner's 
family  a  good  deal ;  prisoner  was  a  farmer,  and  conducted  his 
business  well  when  he  tried ;  he  drank  whisky ;  he  was 
peaceable  even  while  drinking.  From  these  facts  and  my 
acquaintance  with  him,  I  think  he  was  a  man  of  good  sense. 
I  know  nothing  of  his  quarrels  with  the  Bachelor  boys. 

Cr088'Exainined :  He  came  home  about  the  middle  of  the 
week  previous  to  the  killing ;  he  was  sober  when  I  spoke  to 
him  about  the  rails;  I  don't  think  there  was  any  whisky  in 
the  house. 

John  Wooly  testified :  I  have  known  the  prisoner  about 
three  years;  we  lived  within  three  hundred  and  fifty  yards  of 
each  other;  I  have  had  several  business  transactions  with 
prisoner ;  I  saw  him  on  Saturday  and  on  Sunday  morning 
before  the  killing.  I  did  not  speak  to  him  either  time,  as  I 
only  saw  him  in  passing  along  the  road.  From  my  acquain- 
tance and  dealings  with  him,  I  looked  upon  him  as  a  man  of 
good  sound  mind.  I  asked  the  prisoner  after  the  killing 
when  I  came  up,  to  give  me  his  knife,  and  he  refused  to  give 
it  to  me,  saying  that  I  was  no  friend  of  his ;  about  an  hour 
after  the  killing  Mr.  Whipple  rode  by  in  a  buggy ;  prisoner 
called  out  to  him  to  get  him  a  Bible  with  large  print. 

CroBB-Examined :  I  am  the  prosecutor  in  this  case;  am 
not  related  to  any  of  the  parties;  I  did  say  when  asked  about 
the  witnesses  in  this  case  that  I  had  my  sheep  trained ;  pris- 
oner was  in  the  habit  of  drinking  a  great  deal.  He  had  been 
drunk  in  Columbus  two  or  three  weeks  before  the  killing. 
He  was  sober  on  Sunday  morning  before  the  killing. 

Db.  C.  Tebry  testified :  I  have  heard  the  testimony  in 
the  case;  I  have  practiced  medicine  for  twenty  years.  From 
the  testimony  I  have  heard,  I  am  of  the  opinion  that  he  was 
not  an  insane  man  in  the  full  meaning  of  the  word  at  the 
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time  of  the  killing ;  by  an  insane  man  I  mean  a  man  in  the 
condition  not  to  know  right  from  wrong ;  from  the  abstinence 
from  drink  after  the  excessive  drinking  testified  to,  his  mind 
was  evidently  in  an  unsound  condition,  as  is  frequently  pro* 
duced  by  abstinence  after  excessive  drinking. 

TESTIMONY  IN  SUB-EEBUTTAL. 

Db.  F.  a.  Stanford  testified :  I  have  heard  the  addi- 
tional  facte,  and  I  have  heard  nothing  in  them  to  change  my 
previously  expressed  opinion. 

Dr.  T.  J.  Word  :  I  have  heard  the  additional  facts,  and 
I  have  heard  nothing  in  them  to  change  my  previously  ex- 
pressed opinion. 

The  charge  of  the  Court  does  not  appear  by  the  record 
except  as  is  staled  hereafter.  The  jury  found  the  defendant 
guilty.  His  counsel  moved  in  arrest  of  judgment  upon  the 
grounds  that  the  indictment  was  void  because  it  was  found 
truCi  after  the  adoption  of  the  Constitution  of  1868,  by  jurors 
not  drawn  under  the  provisions  of  that  Constitution,  i.  e. 
from  upright  and  intelligent  citizens  of  the  county,  without 
distinction  between  the  classes  of  persons  who  compose  grand 
and  petit  jurors ;  the  grand  jurors  were  selected  from  such  of 
the  tax-payers  of  the  county  as,  in  the  opinion  of  the  Justices 
of  the  Inferior  Court,  with  the  sherifi^  and  Clerk,  were  fit 
and  proper  persons  to  serve  as  grand  jurors,  as  distinguished 
from  those  who  were  qualified  to  sit  as  petit  jurors.  In  sup- 
port of  this  they  product  the  minutes  of  May  Term,  1868, 
by  which  it  appeared  that  the  jurors  for  November  Term, 
1868,  were  drawn  under  the  old  law,  by  which  the  distinc- 
tion between  grand  and  petit  jurors  was  kept  up.  The  mo* 
tion  in  arrest  was  overruled. 

Thereupon  defendant's  counsel  moved  for  a  new  trial,  upon 
tbe  fellowing  grounds,  the  recitals  of  which  are  certified  to 
lii-l  tme  statement  of  what  occurred  on  said  trial : 
^^^bti'  Because  Itt  the  trial  of  said  case  the  Court  refused  to 
iJHnr^MtaDsel  for  defendant  to  ask  Carlisle  Terry,  a  physi- 
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oian,  on  his  cross-examination,  to  express  to  the  jury  the 
structure  of  the  brain,  what  changes  were  produced  upon  it 
by  bodily  disease,  and  how  its  inibation  or  inflammation  was 
calculated  to  present  to  the  mind  unreal  images,  upon  which 
a  person  with  a  diseased  brain  might  be  induced  to  act  as 
though  the  imaginary  impressions  were  real  existences. 

2d.  Because  the  Court  charged  the  jury  that,  if  the  condi- 
tion of  the  defendant's  mind  was  such  that  he  could  distin* 
guish  right  from  wrong,  good  from  evil,  and  while  in  such 
condition  he  killed  his  wife,  this  would  be  murder,  unless 
defendant  reduced  the  crime  by  evidence  which  would  show 
justification,  or  which  would  reduce  the  act  to  some  degree  of 
homicide  lower  than  murder.  The  Court  then  explained  to 
the  jury  the  various  degrees  of  homicide,  manslaughter,  etc., 
but  refused  to  charge,  though  requested  in  writing  by  defen- 
dant's counsel  so  to  do,  as  follows : 

3d.  If  the  jury  believed  some  controlling  disease  was  in 
truth  the  acting  power  within  him,  which  he  could  not  re- 
ust,  and  he  had  not  a  sufBcient  use  of  his  reasons  to  control 
the  passions  which  prompted  the  act  complained  of,  he  is  not 
responsible,  and  again  charged  the  jury,  ''that  if  the  condi- 
tion of  defendant's  mind  was  such  that  he  could  distinguish 
right  from  wrong,  good  from  evil,  and  while  in  such  condi- 
tion he  killed  his  wife,  the  law  will  hold  him  responsible." 

4th.  Because  the  Court  refused  to  charge  the  jury,  on  the 
request  of  defendant's  counsel  in  writing,  '^  that  they  might 
find  a  verdict  on  the  special  plea  of  insanity,  either  for  or 
against  the  plea^  as  they  might  find  the  fact;  but  did  charge 
the  jury  that  they  must  bring  in  a  verdict  of  not  guilty  or 
guilty  of  such  crime  as  they  might  find  the  prisoner  to  have 
committed  under  the  indictment." 

5tb.  Because  the  Court  refused  to  charge  the  jury,  on  re- 
quest of  defendant's  counsel  in  writing,  ''  that  the  jury  are 
judges  of  the  law  and  facts,  are  not  bound  to  take  the  law  from 
the  Court,  if,  having  given  the  law  so  charged  due  weight 
and  consideration,  you  cannot  in  your  consciences  bring  your 
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judgment  to  accept  the  law  as  given  to  70Q  in  charge  by  the 
CSourt/^  bat  did  charge  them,  ^' that  they  were  judges  of  the 
law  and  the  facts,  so  as  to  enable  them  to  apply  the  law  to  the 
&ct8,  and  bring  in  a  general  verdict,  but  that  they  had  no 
right  to  make  law.  The  law  was  laid  down  in  the  Code. 
It  was  the  province  of  the  Court  to  construe  the  law  and 
give  it  in  charge,  and  of  the  jury  to  take  the  law  as  given, 
apply  it  to  the  facts  as  found  by  them,  and  bring  in  a  general 
verdict.'' 

6th.  Because  the  jury  found  against  the  weight  of  evi- 
dence under  the  following  charge  given  by  the  Court :  ^'  If 
opon  the  whole  evidence  given  in  the  case,  the  jury  enter- 
tain a  reasonable  doubt  as  to  the  sanity  of  the  prisoner  at 
the  time  of  the  commission  of  the  alleged  act,  they  are  bound 
to  acquit  him.'' 

9th.  Because  the  Court  refused,  at  the  request  of  defend- 
ant's counsel,  to  allow  the  evidence  to  be  read  over  to  the 
witnesses,  (the  witnesses  did  not  request  the  same)  that  they 
might  correct  any  errors  in  taking  it  down,  and  frequently^ 
during  the  trial,  directed  the  Clerk  not  to  take  down  the 
testimony  in  the  language  of  the  witnesses,  but  only  its  sub- 
stance, and  directed  the  Clerk  from  time  to  time,  in  the  pres- 
ence of  the  jury,  what  evidence  to  put  down  as  material,  and 
what  to  omit  as  immaterial,  saying  this  is  not  for  you,  (the 
jury,)  this  evidence  is  for  another  purpose.  **  You  must  pay 
attention  to  what  evidence  the  witnesses  deliver  from  the 
stand."  The  Judge  particularly  remarked  to  the  jury, 
^JGQ  must  pay  no  attention  to  any  directions  to  the  Clerk, 
70Q  have  nothing  to  do  with  this;  this  is  for  another  pur- 
pose* You  must  take  the  evidence  from  the  witnesses.  En- 
deavor to  remember  it  all,  and  make  your  verdict  on  theevi- 
dmoa  as  given  by  the  witnesses  npon  the  same." 
i«^fae  Court  refused  a  new  trial,  and  sentenced  the  prisoner, 
soXhecase  oomes  here  upon  errors  assigned  to  the  refusal  to 
lff!t0M  new  trial ;  to  allow  Dr.  Terry  to  answer  said  ques- 
4||li|^^«llow  the  evidence  of  tlie  witnesses  to  be  read  over 
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to  them  respectively,  and  the  directions  given  to  the  Clerk  as 
to  taking  down  the  testimony ;  the  several  charges  given  and 
refused. 

R.  J.  Moses,  L.  F.  Gerrard,  for  plaintiff  in  error,  said 
indictment  void:  Art.  1,  sec,  3,  Const.  1868;  Irwin's  Code, 
sec.  4570;  Art.  V,  Sec.  13,  Const.  1868;  Acts  1868,  128; 
Acts  1869,  139;  3d  (Ga.  11.)  Kelly,  55;  1st.  631 ;  4th,  147; 
1st  Ch.  Cr.  L.,  309.  As  to  jurors  being  judges  of  law  and 
fact:  Erskin's  speech;  Dean  of  St.  Asalph's  case;  Irwin's 
Code,  sees,  4556,  3855;  3d  Ga.  R.,  444;  16th,  603-4-5; 
18th,  231;  22d,  484;  25th,  527;  30th,  383,  856.  As  to 
sound  mind:  1  Russ  on  Cr.,  12,  13,  14;  3  Kelly,  (Ga.  R.) 
310;  31st,  424.  As  to  drunkenness  :  3  S.  &  M.  R.,  318. 
Ignorance  of  law,  as  it  affects  malice :  30th  Ga,  R.,  383.  As 
to  the  remarks  by  the  Court:  Act  1850;  Cobb's  N.  Dig., 
462;  12th  Ga,  R.,  148;  38th,  73;  37th,  93;  40th,  391.  As 
to  practice  under  special  plea  of  insanity :  Irwin's  Code, 
4234,  4579;  1  Russ  on  Cr.,  15,  17;  Barrow's  case;  Ist 
Lewin,  238 ;  Oxford's  case,  38 ;  E.  C.  L.  R.,  223.  As  to 
the  verdict:     Irwin's  Code,  section  3696;  7th  Ga.  R.,  207, 

H.  L.  Benning,  C.  J.  Thornton,  Solicitor  General  for 
the  State,  replied,  the  indictment  was  not  void:  Act  of  1868, 
127.  Terry's  reply  was  properly  excluded :  1st  Gr.  Er., 
440.  As  to  the  refusal  to  charge :  2d  Parson's  S.  C.  cases, 
439;  Code,  sections  4234,  4522,  4231,  4579;  38th  Ga.  R., 
507.  As  to  jurors  being  judges  of  law:  40th  Ga.  R,, 
Brown  vs.  State.  The  taking  down  of  the  evidence  is  in 
control  of  the  Judge :    Code,  section  4599. 

Warner,  J. 

After  a  careful  review  of  the  evidence  contained  in  the 
record  of  this  case,  as  well  as  the  several  grounds  of  error 
alleged  therein  to  the  rulings  of  the  Court  on  the  trial  thereof, 
we  are  unable  to  bring  our  minds  to  the  conclusion  that  there 
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is  any  sufficient  error,  which  under  the  law,  would  authorize 
this  Court  to  reverse  the  judgment  of  the  Court  below  in 
refusing  to  grant  a  new  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Thaddeus    6buxsoN|    plaintiff  in    error,  vs.  Mirabeau 

Sparks,  defendant  in  error. 

1.  When  a  party  borrows  a  horse  from  another,  and  while  in  the  hands 
of  his  agent,  the  horse  runs  away  and  gets  injured,  from  which,  in  a 
short  time,  he  dies : 

MM,  That  the  manner  of  the  injury,  and  the  question  of  negligence 
therein,  is  one  of  fact  for  the  jury,  and  where  the  verdict  is  not  strongly 
and  decidedly  against  the  weight  of  the  evidence,  this  Court  will  not 
disturb  their  finding. 

2.  When  there  is  evidence  either  way  to  a  material  fact,  as  in  case  of 
bailment,  as  to  what  negligence  has  or  has  not  been  shown,  and  the 
jury  have  determined  the  question  by  finding  a  verdict: 

SMy  That  the  Court,  under  such  circumstances,  will  not  disturb  it 
8.  When  the  evidence  shows  that,  through  the  act  of  an  agent,  either  of 

two  innocent  parties  must  suffer : 
ffddf  That  the  rule  of  law  is,  the  party  putting  such  agent  forward  shall 

be  the  party  on  whom  the  law  puts  the  liability. 

Motion  for  new  trial.  Before  Judge  JouKSON.  Muscogee 
Superior  Court.     May  Term,  1870. 

Sparks  averred  that  he  hired  a  horse  to  Brunson  for  a  few 
days  to  plough,  for  reasonable  reward,  and  that  while  Brun- 
son so  had  him,  he  so  carelessly  and  negligently  managed 
him  as  to  allow  him  to  run  away  with  the  plough  and  there- 
by he  was  mortally  wounded,  to  the  damage  of  Sparks  the 
value  of  the  horse.     Brunson  pleaded  not  guilty. 

That  the  horse  was  hired,  was  wounded,  and  died  next 
di^y  and  his  value,  was  shown.  For  the  plaintiff  it  was 
Aami  that  a  tenant  of  Brunson  called  at  Brunson's  request 
tjldboRow  the  horse,  and  said  it  was  for  Brunson,  and  that 
would  pay  for  it ;  that  he  got  the  horse  and  gear, 
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ploughed  him  all  clay,  and  upon  returning  home,  the  horse 
turned  out  of  the  road,  the  tenant  pulled  the  line,  it  broke 
and  the  horse  ran  away.  This  tenant  said  that  he  was  not 
in  fault,  but  that  the  matter  was  attributable  to  the  worn 
line  which  Sparks  had  loaned,  with  which  to  work  the  horse. 
The  defendant  testifieci  that  he  did  not  know  Sparks,  had 
moved  into  the  neighborhood  only  three  days  before,  found 
said  tenant  on  the  premises,  and  consented  that  he  should 
remain  and  cultivate  a  parcel  of  ground  for  half  of  its  pro- 
ducts, and  that  he  suggested  to  the  tenant  to  plough  it,  and 
the  tenant  went  of  his  own  accord  and  borrowed  the  horse, 
without  any  instructions  from  him.  The  jury  found  for  the 
plaintiff  the  value  of  the  horse.  Defendant  moved  for  a 
new  trial  upon  the  ground  that  the  verdict  was  strongly  and 
decidedly  against  the  weight  of  the  evidence.  The  Court 
refused  a  new  trial,  and  that  is  assigned  as  error. 

L.  F.  Gerrard,  for  plaintiff  in  error,  cited  sees.  398,  2071, 
2000,  2062,  30,  34,  37,  Rev.  Code,  and  I9th  Ga.  R,  440,  as 
to  care  used  by  bailees. 

W.  F.  Williams  and  C.  R.  Russel,  by  James  M.  Rus- 
8£L,  for  defendant. 

LOCHRANE,  C.  J. 

The  question  in  this  case  comes  before  the  Court  from  the 
refusal  of  the  Court  below  to  grant  a  new  trial.  Under  the 
facts  in  this  case  the  whole  question  for  adjudication  was 
fairly  submitted  to  the  jury,  and  there  is  sufficient  evidence 
to  sustain  their  verdict.  And  under  the  well  established  rules 
of  this  Court  we  will  not  disturb  the  judgment  of  the  Court 
below  in  refusing  a  new  trial,  inasmuch  as  we  are  satisfied 
with  the  verdict  of  the  jury. 

Judgment  affirmed. 
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Mabtin  Conner,  plaintiff  in   error  vs.  The  Southebn 
Express  Company,  defendant  in  error. 

An  action  at  law  does  not  abate  by  the  bankruptcy  of  the  plaintiff,  and 
if  the  assignee  in  bankruptcy  be  discharged,  without  any  interference 
by  him  with  the  suit,  it  may  proceed  in  the  name  of  the  bankrupt,  the 
presumption,  in  the  absence  of  any  proof  to  the  contrary,  being  that 
the  action  is  proceeding  for  the  benefit  of  the  true  owner,  whoever  he 
may  be. 

Abatement.  Bankruptcy.  Before  Judge  Johnson.  Mus- 
cogee Superior  Court,  May  Term,  1870. 

Conner  brought  case  against  said  Company  for  the  loss  of 
his  goods.  When  the  cause  was  called  for  trial,  defendant's 
counsel  said  plaintiff  could  not  proceed  because,  pendente  lite, 
Conner  was  adjudged  a  bankrupt.  This  was  admitted,  and 
plaintiff's  counsel  then  proposed  to  make  Conner's  assignee 
in  bankruptcy  a  party  plaintiff.  It  was  replied  that  he  had 
been  discharged  and  this  was  admitted;  but  the  assignee  was 
present  and  consented  to  be  made  a  party.  The  Judge  said 
the  cause  had  abated,  and  refused  to  make  the  assignee  a 
party.  Conner's  counsel  then  stated  that  they  were  interes- 
ted, having  a  fee  of  fifty  per  cent,  on  the  recovery,  and  pro- 
posed to  have  the  cause  proceed  in  Conner's  name  for  their 
use.  This  was  refused,  nothing  more  appeared  and  the  cause 
was  held  to  have  abated.  These  refusals  and  this  holding 
are  assigned  as  error. 

H.  L.  Bennino,  J.  F.  Pou,  Peabody  &  Brannon,  for 
plaintiff  in  error. 

Moses  &  Gerrabd  for  defendant  in  error,  said  party  hav- 
ing legal  interest  must  sue:  Code,  sec.  3192.  If  he  be 
AmmI,  suit  abates,  sees.  3375,  43,  18.  Bankrupt  Act,  1867, 
that  assignee  must  act,  and  if  one  be  discharged,  an- 
most  be  appointed.  It  could  not  proceed  for  attorney's 
%iilell:    36th  Ga.  B.,  630.    Bankrupt  is  civiliter  mortuua: 
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24th  6a.  R,  494.  Usee  real  party:  Code,  sees.  3437| 
2848.  Assignee  must  sue :  1  Ch.  PL,  "^25 ;  3  Bos.  and 
Pul,  40;  3  B.  and  Aid.,  697;  7  East,  53;  Eden  B.  L. 
244. 

McCay,  J. 

This  is  an  anomalous  case.  Pending  the  proceedings  in 
bankruptcy,  and  until  the  assignee  was  discharged,  we  are 
not  clear  that,  under  the  Bankrupt  law  of  the  United  States 
the  bankrupt  could  proceed  in  his  own  name :  United  States 
Bankrupt  Law,  sections  18,  43,  16.  Though  it  would  seem 
that,  by  the  English  practice,  where  the  rules  of  pleading 
too  are  very  precise,  the  suit  may  proceed  in  the  name  of  the 
bankrupt:  2  Wilson,  372;  3  T.  R.,  437;  7  East,  64;  1 
T.  K,  463;  1  B.  and  Ado].,  469;  2  Daniel  and  L.,  49 ;  3 
Taunt,  69,  and  Peck  V8.  Jenniss,  el  a/.,  7  Howard,  612. 

But  it  appears  that  the  proceedings  in  bankruptcy  have 
been  concluded^  the  whole  matter  settled  and  the  assignee 
discharged.  We  must  conclude  that,  for  some  proper  reason, 
the  title  to  this  claim  has  reverted  to  the  bankrupt.  Prima 
fade  J  that  is  true,  because  the  assignee  has  not  undertaken 
to  control  it.  It  may  have  been  left  to  the  bankrupt  after 
paying  all  his  debts.  It  may  have  been  allowed  him  as  his 
poor  debtors'  exemption  under  the  Bankrupt  law.  It  may 
have  been  allowed  to  him  on  a  composition  with  his  creditors, 
as  provided  by  the  Act,  even  after  the  fiat  of  Bankruptcy, 
We  do  not  assert  as  true,  any  of  these  things.  The  presump- 
tion is,  that  the  judgment  of  the  Bankrupt  Court,  dics^r^n^ 
the  bankrupt  and  the  assignee,  closes  up  the  business.  If 
there  was  fraud,  the  fraud  was  in  obtaining  the  discharge  of 
the  assignee,  which  will  not  be  presumed,  and  cannot  be  set 
up  by  this  defendant  here.  Prima  Jaeicj  at  least,  this  claim 
belongs  to  the  plaintiff.  The  fact  that  there  luu  been  an  as- 
signee,  and  that  he  has  been  discharged,  does  not  affect  the 
question ;  since,  as  we  have  said,  the  preiumptian  is  that  the 
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aasignee,  as  the  agent  of  the  Bankrupt  Court,  would  not  have 
been  discharged,  leaving  this  claim  undisposed  of,  had  there 
not  been  some  proper  reason  for  leaving  it  in  the  control  of 
the  plaintiff. 

Surely,  the  debt  of  the  defendant  was  not  discharged. 
There  is  no  other  person  authorized  to  sue  it,  and  it  is  but 
fair  to  presume  that  the  plaintiff  is  now  pressing  it  for  pur- 
poses consistent  with  honesty,  and  for  the  use  of  whoever 
is  entitled  to  the  proceeds. 

We  think,  therefore,  the  Court  erred  in  holding  that  the 
suit  abated  until  it  is  made  to  appear  that  the  plaintiff  is  not 
the  true  owner,  or  is  not  asserting  this  right  fairly;  we  think 
he  had  a  perfect  right  to  proceed,  and  it  is  not  for  the  de- 
fendant to  object. 

Judgment  reversed. 


W.  A.  Raksoh  &  Company,  plaintiffs  in  error  vs.  Isaac 

Coleman,  defendant  in  error. 

[LocBBAVB,  C.  J^  hsTinc  been  of  ooaneel  in  the  Court  below,  did  not  preiide  in 

this  cauie.] 

A  bill  was  filed  against  two.  The  answer  of  one  defendant  contained  a 
croM-bill  against  the  other.  The  bill  was  dismissed  for  want  of  equity. 
The  cross-bill  was  amended  and  an  order  was  taken  that  the  other  de- 
fendant be  served  with  a  copy,  and  that  the  cause,  as  between  these  de- 
feodants,  stand  for  trial  at  thb  next  term.  The  defendant  in  this  cross* 
Inll  brought  ap  the  cause : 

Mddf  That  he  was  premature.    R. 

Writ  of  Error.    Jurisdiction  of  Supreme  Court. 

^ra.  Coleman  brought  an  action  of  divorce  against  Isaac 
Onhnian.     Pending  this  case  Isaac  Coleman  made  an  as- 
t  to  W.  A.  Ransom  &  Company,  and  Mrs.  Coleman 
hior  bill  against  them  to  set  aside  said  assignment,  and 
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praying  for  a  Receiver,  One  was  appointed^  but  had  been 
discharged  before  this  cause  came  on  for  trial.  Ransom  & 
Company  and  Isaac  Coleman  had  answered  the  bill.  Isaac 
Coleman's  answer  set  up  a  cross-action  against  Ransom  A 
Company,  and  also  prayed  that  said  assignment  be  set  aside. 

When  the  cause  came  on  for  trial,  and  the  bill  of  Mrs. 
Coleman  and  the  answer  of  Isaac  Coleman  were  read,  the 
Judge,  upon  his  own  motion,  ordered  both  answers  off  the 
files.  Then,  upon  motion  of  Isaac  Coleman's  counsel,  the 
Court  dismissed  Mrs.  Coleman's  bill  for  want  of  equity,  and 
ordered  that  their  cross-bill  be  amended  and  served  upon 
Ransom  &  Company's  counsel.  The  bill  was  dismissed 
without  objection.  The  last  motion  was  granted  over  the 
ubjection  of  Ransom  &  Company.  The  Court  ordered  the 
Clerk  to  keep  said  answers  in  his  office.  Ransom  &  Com- 
pany's counsel  then  asked  the  Court  to  tax  the  costs  against 
Mrs.  Coleman  and  Isaac  Coleman.  He  said  he  would  tax 
Isaac  Coleman  with  no  costs  but  that  of  amending  his  cross- 
bill. The  Court  then  continued  the  cause  thus  made  be- 
tween Isaac  Coleman  and  Ransom  &  Company,  until  the 
next  term. 

Mrs.  Coleman  did  not  except.  Ransom  &  Company  say 
that  the  Court  erred  in  allowing  Isaac  Coleman's  cross-bill 
to  be  amended  and  served,  thus  making  a  new  cause,  in  con- 
tinuing it,  and  in  refusing  to  tax  the  costs  as  they  wished. 

When  the  cause  was  called  here,  counsel  for  defendant  in 
error  moved  to  dismiss  the  writ  of  error  because  it  was  pre- 
mature; said  that  the  parties  must  wait  till  something  is  done 
or  sought  to  be  done  with  the  new  case.  The  Court  being  of 
opinion  it  was  prematurely  here,  the  record  was  withdrawn. 

Chappel  &  Russell,  for  plaintiffs  in  error. 

Blandford  &  Thornton,  Geo.  S.  Thomas,  by  the  Re- 
porter, for  defendant. 


ATLAIfTA,  JANUARY  TERM,  1871.  41 

Perry  et  al.  v$,  Gnnbj. 

•— ^^^^^■^^^-^^■^-^■^^— ^^— ^— ^^^■— ^^— ^^^■^— ^-^^■— '^— — — ^— ^— — — •— ^"^^-^— ^-^— ^■^— — ^— ^— ^^^— ^p-™* 

William  Perry  et  al,  plaintiflfs  in  error  vs.  Bobert  M. 

GuNBY,  defendant  in  error. 

A  case  was  brooght  np  to  the  Supreme  Court  bj  writ  of  error,  alleging 
certain  specified  grounds  of  error  to  the  rulings  and  charge  of  the 
Court  below,  and  refusal  of  the  Court  to  charge  as  requested,  and  the 
writ  of  error  was  dismissed  in  this  Court,  on  the  ground  that  the  orig- 
inal bill  of  exceptions  and  the  record  therein  were  not  transmitted 
from  the  Court  below  within  tbe  time  prescribed  bj  the  rule  of  thig 
Court,  and  the  judgment  of  the  Court  below  was  affirmed,  as  provided 
by  the  Constitution  of  this  State.  At  the  term  of  the  Court  at  which 
the  remittitur  from  this  Court  was  made  the  judgment  of  the  Court 
below,  a  motion  was  made  for  a  new  trial,  on  several  grounds,  under 
the  provbions  of  the  867(Hh  section  of  the  Code,  which  motion  was 
OTerruled  on  tbe  ground  that  the  dismissal  and  affirmance  of  the  judg- 
ment of  the  Court  below,  was  a  bar  to  the  granting  of  a  new  trial : 

Held,  That  the  defendant  was  not  concluded  from  making  a  motion  for 
a  new  trial  on  any  legal  or  equitable  grounds,  except  those  specified 
grounds  of  error  taken  in  the  bill  of  exceptions  which  was  dismissed  ; 
as  to  each  of  those  grounds  he  was  concluded,  by  the  affirmance  of 
the  judgment,  under  the  provisions  of  the  Constitution,  but  not  as  to 
other  grounds  not  contained  in  the  bill  of  exceptions  which  was  dis- 
missed. 

Bes  Adjudicata.  New  Trial.  Practice.  Before  Judge 
Johnson.  Muscogee  Superior  Court.  May  Adjourned 
Term,  1870. 

This  cause  was  brought  before  this  Court  at  June  Terra, 
1870,  without  any  motion  for  a  new  trial  having  been  made 
in  the  Court  below.  On  the  13th  of  June,  1870,  because  the 
record  had  not  been  transmitted  to  this  Court  in  the  time  re- 
quired by  law,  (and  because  no  sufficient  excuse  or  explana- 
tion for  the  delay  was  shown,)  the  Court  dismissed  the  writ 
of  error,  and  ordereii  "that  the  judgment  of  the  Court  be- 
low stand  affirmed.''  See  41st  Georgia  Reports.  In  the  or- 
der dismissing  it  and  in  tlie  remittitur,  the  words  in  brackets 
•M  WBntiDg.  The  May  Term  of  said  Superior  Court  had 
bin  adjoamed,  and  was  in  session  in  July,  1870.  The  de- 
ftpdpBt'fl  counsel  then  moved  for  a  new  trial  in  said  cause. 

You  XLXI— 4. 
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upon  all  the  grounds  stated  in  the  said  dismissed  bill  of  ex- 
ceptions^ and  also  upon  the  grounds  that  said  verdict  was 
contrary  to  law  and  equity,  and  to  the  weight  of  the  evi- 
dence, and  produced  the  remiUitur  to  show  that  the  dismissal 
was  the  fault  of  the  Clerk  below.  Complainant's  counsel 
said  that  said  judgment  of  affirmance  was  a  bar  to  any  mo- 
tion for  a  new  trial  in  said  cause,  and  upon  that  ground  the 
Court  refused  to  entertain  the  motion.  That  is  assigned  as 
error. 

When  the  cause  was  called  here,  counsel  for  Gunby  moved 
to  dismiss  it,  because  by  the  first  cause  this  was  res  adjudi- 
cata.  The  Court  ordered  the  cause  to  proceed^  saying  they 
could  only  pass  upon  this  motion  upon  full  hearing.  But 
the  argument  was  confined  to  the  question  whether  such  af- 
firmance was  a  bar  to  a  motion  for  a  new  trial ;  this  Court 
would  not  bear  argument  upon  the  merits  of  the  motion. 

Chapp£LL  &  Russell;  R.  J.  Moses,  Jr.,  for  plaintiff  io 
error. 

H.  L.  Benning,  for  defendant. 

Warner,  J. 

The  defendant  was  not  concluded  from  making  a  motion 
for  a  new  trial,  under  the  provisions  of  the  3670th  section  of 
the  Code,  on  any  legal  or  equitable  ground,  except  the  speci- 
fied grounds  of  error  taken  and  set  forth  in  tlie  bill  of  ex- 
ceptions, which  was  dismissed  in  this  Court.  As  to  each  of 
those  grounds  of  error,  he  was  concluded  by  the  affirmance 
of  the  judgment,  under  the  provisions  of  the  Constitution, 
but  not  as  to  other  grounds  not  embraced  in  the  bill  of  ex- 
ceptions, which  was  dismissed. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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Mortimer  Jeter^  administrator^  plaintiff  in  error  v«.  E. 
Barnard  &  Company  et  aL,  defendants  in  error. 

A  bill  in  equity  to  marshal  the  asseti  of  an  estate,  filed  by  an  adminis- 
trmtor,  setting  forth  that  the  estate  cannot  pay  all  the  claims  upon  it, 
that  there  are  various  creditors  claiming  preference  in  the  distribution , 
(which  claims  are  set  forth  in  detail)  and  that  other  creditors  dispute 
this  priority,  is  properly  filed,  and  is  not  demurrable  for  want  of 
equity. 

Equity.  Administrator.  Bill  for  Direction.  Before  Judge 
Johnson.    Talbot  Superior  Court.    September  Term,  1870. 

The  following  facts  appear  by  the  bill  and  amendments  of 
Jeter,  as  administrator  of  Copeland:  In  1860  Copeland 
died,  intestate,  leaving  a  large  estate.  The  widow  adminis- 
tered, but  her  letters  abated  by  her  marrying.  One  Gamble 
became  administrator  de  bonis  non.  The  widow's  second 
husband  died,  and  she  married  Jeter  in  1864.  Gamble  re- 
signed, and  Jeter  became  administrator,  de  bonis  non,  accord- 
ing to  law. 

The  estate  turned  over  to  him  by  Gamble  was  a  planta- 
tion and  slaves,  and  the  usual  appurtenances  of  a  farm,  stock, 
etc.  All  the  balance  had  been  administered.  Jeter  worked 
the  plantation  for  a  year,  hoping  to  raise  a  good  crop  and 
relieve  the  estate  from  embarrassment,  but  the  seasons  were 
bad,  and  when  he  filed  the  bill  he  anticipated  a  poor  crop. 
The  estate  was  appraised,  in  1865,  after  emancipation  of 
slavery,  at  $7,026  50.  Intestate's  estate  owes  at  least  $5,000, 
perhaps  more.  (The  debts  are  specifically  set  out.)  One 
Perrjman  claims  a  vendor's  lien  on  said  land  for  $1,500  00. 
Several  judgments  are  liens  on  the  land  and  debts ;  others 
are  sued  upon,  and  there  are  other  demands  not  in  suit.  The 
oomplainant's  wife  has  had  her  dower  assigned  out  of  said 
plantation,  including  the  dwelling,  and  leaving  but  about 
five  bundred  acres  of  land,  without  buildings  on  them.  She 
l^-dAUDS  that  the  estate  owes  her  largely  for  commissions 
;|m]m?  m  suoh  administratrix.    Besides,  while  administra- 
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trix,  she  settled  various  claims  against  Copeland's  estate  bj 
giving  her  notes,  and  did  not  claim  them  as  payments  in  her 
returns.  If  she  has  these  notes  to  pay  she  will  claim  that 
the  estate  shall  repay  her.  Besides,  these  creditors  gave  no 
receipts,  and  may  hold  the  estate  bound. 

Copeland  left  four  children,  three  of  them  are  minors,  the 
other  is  an  adult,  but  a  lunatic.  These  children,  by  their 
next  friend,  have  applied  for  a  homestead  in  the  lands  not 
assigned  as  dower,  and  this  application  is  now  pending  on 
the  appeal.  To  defend  all  these  claims  will  be  expensive, 
troublesome  and  dangerous  to  the  administrator. 

The  prayer  was  that  the  creditors  be  enjoined  till  the  re- 
spective debts  could  be  more  fully  ascertained  and  classified, 
with  a  view  of  marshaling  said  assets,  that  a  master  be  ap- 
pointed to  examine  them,  and  for  direction  and  general  re- 
lief. 

Upon  motion  of  a  creditor  this  bill  was  dismissed  for  want 
of  equity.     That  is  assigned  as  error. 

B.  Hill,  E.  H.  Wobrill,  for  plaintiff  in  error. 
Ingram  &  Crawford,  for  defendants. 

McCay,  J. 

We  do  not  see  why  the  case  made  by  this  bill  does  not 
oome  entirely  within  the  provision  of  section  3089  of  the 
Revised  Code.  Here  is  an  insolvent  estate.  Here  are  vari- 
ous creditors  with  conflicting  claims,  and  the  true  amoaat 
due  any  one  of  them  cannot  be  conclusively  settled  without 
settling,  also,  the  claims  of  the  others.  It  is  replied,  that 
this  can  be  done  at  law;  that  the  administrator  may  plead 
pkne  administravit,  or  plene  administravU  prcder^  and,  under 
our  law,  may  plead  any  fact,  and  that  the  jury  may  give 
such  a  verdict  as  will  protect  him. 

In  ordinary  cases,  this  is  true.  As  to  the  cmiount  of  any 
debts  against  the  estate,  the  judgment  of  a  Court  will  pro- 
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tect  the  administrator,  but  as  to  the  dignity  of  any  particular 
dainiy  as  compared  with  other  debts^  the  judgment^  at  law, 
would  not  bind  the  claiming  creditor  unless  he  were  a  party 
to  the  suit  The  administrator  might  plead,  for  instance^ 
in  defense  of  any  particular  debt,  that  he  had  no  assets,  ex- 
cept such  as  were  necessary  to  pay  debts  of  higher  dignity. 
On  the  trial,  it  might  be  found  that  certain  claims  which  he 
set  up  in  his  plea,  as  of  higher  dignity  than  that  of  plain- 
tiff's debt,  then  in  suit,  were  not  of  higher  dignity,  and 
judgment  might  go  against  the  administrator,  charging  him 
with  the  assets  to  pay  the  pending  claim.  But  the  outside 
creditor^  not  being  a  party,  would  not  be  bound  by  this  judg- 
ment, and  might  still  assert  his  claim  against  the  administra- 
tor as  of  the  highest  dignity,  and,  perhaps,  succeed,  and  thus 
the  administrator  be  rendered  unjustly  liable  to  pay  out  more 
than  he  ever  had,  since  the  judgments  would  be  both  con- 
clusive of  assets. 

We  are  clear,  therefore,  that,  in  cases  of  conflicting  claims, 
especially  if  the  contest  be  as  to  the  relative  dignity  of  the 
claims,  it  is  very  proper  to  bring  all  the  parties  before  the 
Court 

In  England,  Courts  of  fruity  assume  juris<liction  in  every 
case  of  an  insolvent  estate,  and  the  administration  of  assets, 
of  intestates'  estates,  in  their  largest  branch  of  business: 
Boberts  on  Equity,  138;  Hargroves  on  Equity,  29,  95,  107. 
Our  more  liberal  rules  of  pleading  at  law  do  not  require  the 
interference  of  equity  in  many  cases  which,  in  England, 
would  he  clearly  within  the  jurisdiction  of  Chancery. 

But  the  case  of  conflicting  claims  and  an  insolvent  estate 
is^  in  our  judgment,  clear,  and  we  reverse  the  judgment. 

Judgment  reversed. 
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Adolph  Cohen,  plaintiff  in  error,  vs.  Meyers,  Cohen  & 
Company  et  a/.,  defendants  in  error. 

1.  A  bill  by  creditors  charging  that  the  debtor,  who  is  insoWent,  has 
fradalently  transferred  his  property,  a  stock  of  dry  goods,  to  a  third 
person  who  is  in  complicity  with  the  fraud,  and  who  is  rapidly  selling 
them  at  retail  to  other  persons,  and  praying  the  appointment  of  a  Re* 
ceiver,  is  not  demurrable,  on  the  ground  that  the  complainants  do  not 
show  that  they  have  sued  their  claims  to  judgment  at  law. 

2.  In  a  motion  to  revoke  an  order  appointing  a  Receiver,  on  the  ground 
that  the  answer  of  the  defendants,  with  the  supplemental  affidavits, 
"swears  off"  the  equity  of  the  bill,  the  Chancellor  is  authorized  by  lav 
to  grant  or  refuse  the  motion,  according  to  his  discretion,  under  all  the 
facts  and  circumstances  of  the  case,  and  this  Court  will  not  control  his 
judgment  unless  his  discretion  has  been  abused. 

8.  If  affidavits  used  on  the  hearing  of  an  equity  cause  are  part  of  the 
record  they  need  not  be  copied  in  the  bill  of  exceptions.  (R.  Soe  end 
of  report.) 

Equity.  Receiver.  Bill  of  Exceptions.  Before  Judge 
Clark.     Chambers,  Macon  county,  October,  1870. 

Einstein  &  Eckman,  and  others,  filed  a  bill  containing 
the  following  averments :  Barnard  Golinski,  of  Albany,  a 
trader,  owes  Einstein  &  Eckman,  Robert  Zacharias,  and 
Meyer,  Cohen  &  Company  specified  sums  of  money  on  drafb) 
due  respectively  on  the  19th,  1st  and  18th  of  October,  1870, 
These  drafls  were  given  for  goods  bought  by  said  Oolinskt 
from  said  respective  parties.  Golinski  took  the  goods  to 
Albany  and  put  them  into  his  store  where  he  was  doing 
business.  AH  Golinski's  goods  have  been,  by  him,  removed 
from  Albany  to  Montezuma  and  there  taken  possession  of  by 
Adolph  Cohen,  who  is  selling  them  out  as  his  own.  (Golin- 
ski and  Adolph  Cohen  made  said  transfer  of  the  goods  avow- 
edly, on  the  part  of  both,  to  defraud  these  complainants  and 
other  creditors  of  Golinski.  Golinski  and  Adolph  Cohen 
are  insolvent. 

They  prayed  that  the  pretended  sale  to  Cohen  be  set  aside, 
and  that  meanwhile  a  Receiver  take  charge  of  said  goods,  with 
a  view  of  securing  the  payment  of  said  drafls  and  other  de- 
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mands  against  Golinski  for  all  creditors  who  may  become 
parties  complainants.  The  Chancellor,  Judge  Cole,  on  the 
20th  of  October,  1870,  ordered  the  sheriff  to  seize  the  goods 
and  turn  them  over  to  a  Receiver  appointed  in  the  order. 
This  was  done  on  the  next  day. 

Cohen  answered,  that  on  the  6th  of  September,  1870,  he 
bought  from  Gtolinski,  certain  goods  at  $4,746  88,  and  on 
die  13th  of  September,  1870,  certain  others  at  $199  00;  that 
at  each  purchase  be  paid  the  amounts  respectively  aforesaid 
in  cash ;  that  these  purchases  were  made  in  a  due  course  of 
trade,  bona  fide,  without  any  intention  to  defraud  Golinski's 
creditors.  Indeed  he  said  he  did  not  know  that  Golinski 
owed  complainants  till  he  saw  this  bill.  He  said  that  he 
bought  of  Grolinski  because  he  offered  the  goods  as  low  as 
they  could  be  bought  in  New  York ;  that  be  was  selling 
them  in  his  own  store,  in  due  course  of  trade,  at  Montezuma, 
and  putting  the  proceeds  into  other  goods  to  keep  up  his 
stock ;  that  he  owed  nobody  anything  and  had  done  nor  said 
anything  inconsistent  with  bona  fides  in  the  premises. 

Qolinski  answered  as  Cohen  had,  and  said,  further,  that 
he  sent  the  money  received  from  Cohen,  per  express,  to  A. 
S.  Joffer,  his  brother-in-law,  at  New  York,  per  express,  to 
pay  his  debts ;  said  drafts  were  drawn  on  said  Joffer,  who  was 
hia  security;  and  said  money,  $5,000  00,  so  sent,  was  stolen 
firom  Joffer.  He  denied  all  fraud  and  combination,  and  said 
he  might  Iftive  told  Cohen  he  would  make  a  sacrifice  on  the 
goods  to  keep  up  his  credit,  but  told  him  no  more  as  to  his 
indebtedness.  He  admitted  his  insolvency,  but  said  it  was 
due  to  the  loss  of  said  $5,000  00. 

Upon  the  filing  of  these  answers,  defendants  move<I,  before 
Judge  Clark,  to  have  said  Keceiver  discharged  and  said  goods 
Milored  to  Adolpb  Cohen.  Jacob  Cohen  made  affidavit  that 
Gfrfindci  boasted  to  him  that  he  had  gotten  ahead  of  his 
by  this  sale  to  Adolph  Cohen,  and  said  that  he, 
(i,  was  still  interested  in  the  stock ;  and  that  he  had 
.^fiMBkxeat  porties  say  that  Adolph  Cohen  had  boasted 
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that  he  did  not  buy  goods  in  New. York  because  he  expected 
to  buy  Golinski's  goods,  who  would  sell  cheaply  because  he 
did  not  intend  to  pay  his  debts.  (All  this  was  denied  in  the 
said  answers).  On  behalf  of  defendants,  three  persons,  two 
of  them  clerks  of  Golinski's,  made  affidavits  that  said  pur- 
chase was  in  the  usual  course  of  trade,  and  that  Adolph 
Cohen  paid  said  cash  as  stated  in  his  answer.  One  added 
that  he  knew  that  Golinski  had  no  interest  in  the  goods  afler 
Adolph  Cohen  bought  them. 

The  grounds  for  the  motion  were,  that  the  application 
heing  ex  parte,  and  no  bond  having  been  given,  the  Chan- 
cellor ought  not  to  have  appointed  the  Receiver ;  and  now 
should  discharge  him  because  the  equity  of  the  bill  was 
sworn  off  by  the  answers  and  affidavits. 

The  Chancellor  required  complainants  to  give  a  bond,  (for 
what  or  to  whom  does  not  appear),  and  then  refused  to  dis- 
charge the  Receiver,  until  Adolph  Cohen  wouUl  file  a  bond, 
with  good  security,  in  the  sum  of  $2,000  00,  conditioned  to 
pay  whatever  decree  complainants  might  recover  against  him 
in  this  cause.     This  is  assigned  as  error. 

When  the  cause  was  called  here,  counsel  for  defendants  in 
error  moved  to  dismiss  it,  because  the  affidavits  on  behalf  of 
the  defendants  were  not  copied  into  the  bill  of  exceptions. 
The  bill  of  exceptions  said,  "  upon  the  coming  in  of  the  ao* 
awers  of  defendants  and  affidavits  of  the  other  {>arties,  a  copy 
of  which  affidavits  are  hereto  attached,  marked  Exhibits  B, 
C  and  D,''  the  motion,  etc.  After  the  usual  certificate  of  the 
Judge  to  the  bill  of  exceptions,  follow  these  three  affidavita 
But  there  is  no  mark  of  identification  on  either.  The  nsual 
certificate  of  the  Clerk  comes  afler  these  affidavits.  The  af- 
fidavits for  the  complainants  were  attached  to  the  bill,  and 
oome  up  as  part  of  the  certified  record.  But  no  allosion  is 
made,  in  the  record,  to  these  affidavits  for  defendants,  except 
this:  The  Judge  said  in  his  order,  ^^  after  consideration  of  M 
the  facts  set  forth  in  the  bill,  answers  and  affidavits''  ordend, 
etc.  The  motion  was  overruled,  because  the  affiilavita  w«re 
of  the  record. 


^ppart 
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Morgan  &  McCarthy;  Lanier  &  Anderson,  for  plain- 
tiffs in  error. 

■ 

Nesbits  &  Jackson,  for  defendants. 

McCay,  J. 

It  is  well  settled  in  this  Court,  that  the  judgment  of  the 
Coort  below,  in  a  proceeding  of  this  character,  will  not  be 
interfered  with,  hastily.  The  Code,  section  3150,  expressly 
places  these  interlocutory  proceedings  in  the  discretion  of  the 
Circuit  Judge,  and  this  Court  will,  in  its  review  of  his  ac- 
tions, give  great  respect  to  his  opinion  upon  the  facts. 

As  a  matter  of  course,  if  there  be  no  equity  in  the  bill,  if 
the  Court  has  no  jurisdiction  of  the  case,  that  is  another  mat- 
ter. But  it  is  a  mistake  to  suppose  that,  if  the  answer,  in 
terms,  denies  the  charges  in  the  bill,  the  Judge  is  required, 
by  law,  to  revoke  his  order  granted  ex  parte.  lie  is  to  take 
the  whole  case,  to  consider  the  credibility  of  the  answer,  its 
consistency  with  itself,  and  with  the  nature  of  the  case;  and 
if^  on  the  whole,  it  appear  that  justice  requires  things  to  re- 
main in  datu  quo  until  a  juiy  can  pass  upon  the  case,  the 
order  ought  to  stand. 

We  cannot  help  feeling  that  the  Judge,  in  this  case,  is 
about  right.  The  admitted  facts  are  suspicious,  and  we 
think  the  answer  only  makes  them  more  so.  It  is  a  little 
odd  that  such  a  purchase  should  have  been  made,  and  the 
loss  of  this  money,  as  stated  in  the  answer,  with  such  ready 
means  at  hand  to  prove  it,  if  true,  does  not,  in  our  judg- 
ment, look  exactly  natural,  and  worthy  of  full  belief.  We 
caa  easily  see  how  the  Judge  should  feel  that  this  matter 
ooght  to  be  passed  upon  by  a  jury,  and  that  justice  requires 
^tha  property  to  be  kept  safe  until  the  hearing. 
•{!>  We  are  not  perfectly  satisfied  that  this  is  a  case  not  fulling 
iivttbm  the  rule  that  a  general  creditor  cannot  ask  the  pre- 
aid  of  a  Court  of  Equity  before  he  gets  a  judgment 
But  there  are  &cts  stated  and  charged  in  the  bill 


60     SUPREME  COURT  OF  GEORGIA. 

Chenej  vs.  Smith  A  Alexander. 

whichy  if  true,  give  these  creditors  a  peculiar  equity.*  It  is 
charged  that  Golinski  boiight  these  goods,  with  interU  to  cle- 
fraud  the  complainants,  that  he  never  intended  to  pay  for 
them,  and  that  Coheu  knew  of  thisy  and  acted  upon  it,  with 
the  avowed  purpose  of  making  money  out  of  the  transaction* 
If  he  was  in  complicity  with  Cohen  before  he  bought  the 
goods,  or  if  Cohen  knew,  when  he  bought,  that  Golinski 
had  this  intent,  this  case  wouhl  be  entirely  out  of  the  rule  to 
which  we  have  referred .  Then  these  goods  never,  in  equity, 
belonged  to  Golinski;  he  (Stained  them  by  fraud,  and  with  a 
firaudulent  intent,  and  the  jurisdiction  of  a  Court  of  £}quity 
is  complete. 

We  think  there  is  enough  charged  in  this  bill  to  justify 
this,  and  that  the  whole  case  ought  to  go  on  for  a  hearing  on 
its  merits. 

Judgment  affirmed. 


Isaac  Cheney,  plaintiff  in  error,  vs.  Smith  &  Alexan- 
der, defendants  in  error. 

When  a  motion  is  made  to  continue  a  case  for  the  purpose  of  procuring 
testimony,  the  Court  may  require  the  showing  to  be  reduced  to  writing 
and  sworn  to  by  the  pariy  moving  the  continuance ;  but  if  the  opposite 
party  will  admit  and  does  not  contest  the  truth  of  the  facts  expected 
to  be  proved,  the  continuance  should  not  be  allowed.  But  it  is  error 
for  the  Court  to  overrule  the  motion  for  a  continuance  on  the  ground, 
that  the  opposite  party  will  simply  admit  the  facts  expected  to  be 
proved,  and  then  allow  such  opposite  party  to  contest  the  truth  of  the 
facts  admitted.  To  avoid  the  continuance  of  a  case  for  the  purpose  of 
procuring  testimony  opon  a  proper  showing  made  therefor,  under  the 
8472d  section  of  the  Code,  the  opposite  party  must  admit,  in  writing, 
the  facts  expected  to  be  proved,  and  agree  that  he  does  not  contest  the 
truth  thereof. 

Continuance.     Practice.    Before  Judge  Johnson.    Talbot 
Superior  Court.    May  Term,  1870. 
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Smith  &  Alexander  brought  against  Cheney  complaint 
upon  an  open  account  for  $500  00,  for  ^^  retainer  and  services 
rendered  for  him  by  them,  as  attorneys  and  counselors  at 
law,  in  the  matter  of  the  exchange  of  his  stock  in  the  Upson 
County  Railroad  Company  for  stock  in  the  Southwestern 
Railroad  Company."    The  plea  was  the  general  issue. 

When  the  cause  was  called  for  trial,  defendant  moved  to 
continue,  because  one  Mustian,  a  director  of  the  Southwestern 
Railroad  Company,  was  a  material  witness  by  whom  he  could 
show  that,  in  fact,  the  Southwestern  Railroad  Company 
never  intended  repudiating  their  promise  to  give  him  its 
stock  for  his  interest  in  said  Upson  County  Railroad  Com- 
pany, but  always,  bona  fide^  intended  carrying  it  out.  The 
showing  was  in  due  form,  etc.  Plaintiffs'  counsel  said  he 
would  admit  "  what  Cheney  had  stated  he  could  prove  by 
Mustian,  and  go  to  trial.''  To  this,  defendant's  counsel 
replied,  **  I  suppose  you  will  not  controvert  what  Cheney 
has  stated  he  ex[>ects  to  prove  by  Mustian."  The  Court 
said  he  ^Svould  not  hold  plaintiffs'  counsel  to  that  rule,  but, 
if  he  would  admit  that  Mustian,  if  examined  as  a  witness  in 
the  case,  would  swear  to  what  Cheney  had  stated,  he  would 
overrule  the  motion  to  continue."  Plaintiffs'  counsel  said  he 
would  so  admit  it.  The  Court  then  required  defendant's  coun- 
sel to  reduce  said  statement  to  writing  and  make  an  affidavit 
to  it.  This  was  done,  defendant's  counsel  objecting  to  the 
requiring  said  affidavit.  When  it  was  prepared,  plaintiffs' 
counsel  wrote  upon  it  the  admission  required  by  the  Court  N 
as  aforesaid^  and  the  cause  went  to  trial,  defendant  objecting. 

Said  Smith  testified  that  Cheney  came  to  plaintiffs'  office, 
lepresented  that  the  Southwestern  Railroad  Company  were 
not  going  to  stand  np  to  an  agreement  which  they  had  made 
irfth  faim  to  exchange  a  large  amount  of  its  stock  for  defend- 
•Dt's  interest  in  the  Upson  County  Railroad  Company,  and 
Hilhed  plaintiffs  to  sue  the  Southwestern  Railroad  Company 
lilAUk*  Smith,  upon  hearing  Cheney's  statement,  advised 
tJl'lliiilt  the  agreement  could  not  be  enforced,  because  it  was 
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voluntary  and  withoiifc  consideration.  In  a  week  or  ten 
days,  (Iheney  urged  plaintiffs  to  take  his  case  and  bring  suit; 
said  he  would  not  leave  until  they  would  agree  to  do  so,  and 
that  he  would  pay  them  to  their  satisfaction.  Smith  agreed 
to  take  charge  of  the  business  and  do  what  he  could  to  get 
the  Southwestern  Railroad  Com|)any  to  do  what  they  had 
promised.  He  and  his  partner  wrote  twice  to  the  President 
of  the  Southwestern  Railroad  Company,  urging  the  execu- 
tion of  the  agreement ;  frequently  conversed  with  Mustian  on 
the  subject;  saw  the  President  and  had  a  long  conversation 
with  him  on  the  subject;  he  did  all  he  could  for  Cheney 
and,  in  one  way  and  another,  did  a  gread  deal  for  him. 
Without  suit,  B.  Hill,  E^.,  and  plaintiffs,  succeeded  in  get- 
ting $10,000  00  of  Upson  County  Railroad  Company's  stock, 
not  worth  over  forty  cents  in  the  dollar,  converted  into 
Southwestern  Railroad  Company's  stock,  at  par,  and  after- 
wards Cheney  expressed  himself  perfectly  satisfied  with  their 
services,  and  said  he  would  pay  them  to  their  satisfaction. 
He  said  he  thought  plaintiffs  were  justly  entitled  to  $50000 
for  said  services.  B.  Hill,  Esq.,  testified  that  Cheney  had 
told  him  that  he  was  well  pleased  with  what  Smith  had  done 
for  him,  and  that  the  services  stated  by  Smith  were 
worth  $500  00.  He  said  he  had  also  sued  Cheney  for  his 
fee  in  the  matter,  and  stated  what  he  had  done  in  procuring 
said  exchange.  Colonel  Ramsey  testified  that,  from  Smith's 
statement,  $500  00  was  a  reasonable  fee  in  the  matter.  Here 
plaintiffs  rested. 

Defendant  testified  that,  after  the  agreement  to  exchange, 
he  was  induced,  by  a  conversation  of  one  Flewellen,  to  be- 
lieve the  Southwestern  Railroad  Company  would  not  carry 
it  out,  and  went  to  plaintiffs  and  told  them  if  he  had  to  sue 
he  wished  them  to  bring  the  suit;  that  his  interest  in  the 
Upson  County  Railroad  Company  was  worth  as  much  as  the 
stock  received  in  exchange.  The  statement  of  what  Mustian 
was  expected  to  testify  was  then  read  in  evidence.  Defend- 
ant also  read  in  evidence  the  testimony  of  other  attorneys  as 
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to  the  value  of  plaintiffs'  servicjes.  Upon  the  hypothetical 
case  made  in  the  interrogatories,  the  witnesses  put  the  value 
of  the  services  at  from  $200  00  to  $600  00,  according  as  it 
was  stated  hy  defendant  or  plaintiffs.  The  verdict  was  for 
$500  00  for  plaintiffi. 

Defendant's  counsel  say  the  Court  erred  in  not  continuing 
said  cause ;  in  requiring  the  said  statement ;  when  reduced  to 
writing,  to  be  verified  by  affidavit,  and  in  allowing  plaintifis' 
counsel  to  force  him  to  trial  without  agreeing  not  to  contest 
the  truth  of  what  Mustian  was  expected  to  testify. 

£.  H.  WoBRiLL,  J.  M.  Matthews,  for  plaintiff  in  error. 
M.  H.  Blanford,  for  defendants. 

Warner,  J. 

The  Court  below  erred  in  overruling  the  defendant's  mo- 
tion for  a  continuance  of  the  cas%  on  the  ground,  that  the 
opposite  party  was  willing  to  admit  the  facts  expected  to  be 
proved  by  the  absent  witness,  and  then  allowing  the  plaintiff 
to  contest  the  truth  of  the  facts  admitted,  on  the  trial  of  the 
case,  under  the  provisions  of  the  3472d  section  of  the  Code. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Wendell.  Levy,  plaintiff  in  error,  vs.  Lucille  C.  Sim- 
mons, defendant  in  error. 

Where  the  evidence  of  the  plaintiff  in  the  action,  is  insufficient,  in  law, 
to  entitle  him  to  recover,  the  defendant  may  demur  thereto,  and  de- 
mand of  the  Court  a  judgment  of  non-suit ;  but,  if  the  demurrer  to 
tlie  eTidenoe  is  overruled  by  the  Court,  then  the  defendant,  according 
fi';lA(  Um  long  and  well  settled  practice  of  the  Courts  of  this  State,  may 
j^i^^Jbafore  the  jury  and  contest  the  plaintiff's  right  to  recover,  by  the 
Tiplrpdaction  of  evidence  in  his  own  favor.    The  overruling  the  defen- 
vuhi'i  demurrer  to  the  plaintiff's  evidence  has  never  been  held  by  the 


64     SUPREME  COURT  OF  GEORGIA- 

LeTj  vs.  Simmons. 

CoarU  of  this  State,  since  the  adoption  of  the  Jadiciarj  Act  of  1799, 
to  be  conclusive  as  to  the  plaiotiflf 's  right  to  recover  the  money  or  pro- 
perty sued  for. 

Trover.  Non-suit  Demurrer.  Practice.  Before  Judge 
Johnson.     Taylor  Superior  Court,  October  Term,  1870. 

This  was  trover  for  a  horse,  by  Simmons,  against  Levy. 
The  pleas  were  the  general  issue,  and  that  Levy  had  bought 
tlie  horse  from  Simmons'  agent  At  the  trial,  there  waa  no 
contest  as  to  demand,  or  as  to  the  value  of  the  horse,  nor  as 
to  plaintiff's  having  owned  the  horse.  But  the  whole  dis- 
pute was  as  to  whether  Levy  had  bougiit  the  horse  from 
plaintiff.  It  was  shown,  by  three  witnesses,  that  one  Davis 
had  the  horse ;  Levy  agreed  to  buy  it,  at  $200  00,  to  be  paid 
in  a  few  days;  that  he  was  to  leave  the  money  with  one 
Sharp  for  plaintiff,  and  then  go  to  Davis  and  get  the  horse; 
that  he  did  not  pay  the  money,  but  went  to  Davis,  who  had 
no  authority  to  sell  or  swap  the  horse,  and  with  him  swapped 
another  horse  for  plaintiff's;  that  Davis  was  insolvent,  Levy 
knew  it,  and  had  been  expressly  told  not  to  pay  the  money 
to  Davis,  and  plaintiff  never  received  any  part  of  said 
|200  00,  or  other  pay,  for  her  horse. 

Here  the  plaintiff  closed.  Defendant  moved  for  a  non- 
suit, but  it  was  refused.  And  thereupon  defendant  demurred 
to  the  evidence  of  plaintiff,  which  demurrer  was  joined  in  by 
plaintiff,  and  the  Court,  then  and  there,  gave  judgment  for 
the  plaintiff.  The  Court  then  referred  said  case  to  the  jury 
to  ascertain  plaintiff's  damages.  And  thereupon  defendant 
offered  to  prove,  before  the  Court  and  jury,  that  the  horse 
was  defendant's.  The  Court  refused  to  allow  this  evidence, 
remarking  that  the  judgment  on  the  demurrer  concluded  de- 
fendant, and  that  he  would  allow  no  proof,  except  as  to  the 
amount  of  damages  which  plaintiff  had  sustained.  Plaintiff 
had  a  verdict  for  the  value  of  the  horse  and  hire. 

The  refusal  of  the  non-suit  and  refusal  to  hear  defendant's 
evidence  as  to  his  title,  afler  judgment  on  the  demurrer,  are 
assigned  as  error. 
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HoLSEY  &  Colbert;  M.  Blandford,  for  plaintiff  in 
error. 

Wallace  <&  Ross;  R.  J.  Moses,  for  defendant,  cited, 
at  to  the  demurrer:  3  Blackstone's  Com.,  372.  And  said 
joinder  in  demurrer  was  agreeing  to  leave  the  matter  to  the 
Judge:  13th  Ga.  R.,  169,  229;  29th  Georgia  Reports,  696; 
Dudley,  209. 

Warner,  J. 

This  was  an  action  brought  to  recover  the  possession  of  a 
horse,  and  upon  the  trial  thereof,  after  the  plaintiff  had  closed 
his  evidence,  the  defendant  made  a  motion  for  a  non-suit, 
which  the  Court  overruled,  and  the  defendant  excepted.  The 
defendant  then  demurred  to  the  plaintiff's  evidence,  and  there 
was  a  joinder  in  the  demurrer  by  the  plaintiff,  and  the  Court, 
upon  the  hearing  thereof,  gave  judgment  for  the  plaintiff,  to 
whicli  the  defendant  excepted.  The  Court  then  referred  the 
case  to  the  jury  to  ascertain  the  plaintiff's  damages,  and  there- 
upon the  defendant  offered  to  prove,  before  the  Court  and  jury, 
that  the  horse  in  controversy  was  the  property  of  the  defen- 
ant,  which  the  Court  refused  to  allow  him  to  do,  on  the 
ground,  that  he  was  concluded  by  the  judgment  on  the  de- 
murrer, and  said  that  no  proof  would  be  allowed  JDefore  the 
jury,  except  as  to  the  amount  of  damages  the  plaintiff  had 
sustained.  Whereupon,  the  defendant  excepted.  The  mo- 
tioo  for  a  non-suit  was  properly  overruled  by  the  Court,  as 
there  was  sufficient  evidence  of  the  plaintiff's  legal  right  to 
recover  the  horse  to  be  submitted  to  the  jury,  but  if  there 
had  been  no  evidence  which,  in  law,  would  have  entitled  the 
plaintiff  to  recover,  then  the  non-suit  should  have  been  al- 
lowed by  the  Court. 

<A  demurrer  to  evidence  is  not  special  pleading.  Under 
Dit  provisions  of  the  common  law,  and  the  practice  of  the 
^btets  in  England,  when  the  defendant  demurred  to  the 
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whole  evidence,  and  the  Court  overruled  the  demurrer,  the 
judgment  of  the  Court  on  the  legal  right  of  the  plaintiff  to 
recover  the  property  sued  for,  was  conclusive  on  that  point, 
and  the  defendant  could  not  contest  the  legal  right  of  the 
plaintiff  to  recover  before  the  jury.     But  in  this  State,  a  dif- 
ferent rule  has  prevailed  ever  since  the  enactment  of  the  Ju- 
diciary Act  of  1799.     The  practice  in  the  Courts  of  this 
State  has  uniformly  been,  whenever  the  plaintiff's  evidence 
was  considered  by  the  defendant  to  be  insufficient,   in  law, 
to  entitle  him  to  recover,  to  demur  thereto,  and  to  move  the 
Court  for  a  non-suit;  and  if,  in  the  opinion  of  the  Court, 
there  was  any  evidence  which  ought,  properly,  to  be  submit- 
ted to  the  jury  for  their  consideration,  to  overrule  the  de- 
murrer, and  refuse  the  motion  for  non-suit.     But  the  over- 
rnling  the  demurrer  to  the  evidence  and  refusing  the  motion 
for  a  non-suit  has  never  been  held  to  conclude  the  defendant 
from  going  before  the  jury  and  insisting  upon   his  rights 
there,  as  he  might  be  enabled  to  establish  the  same  by  evi- 
dence which  he  might  introduce  for  that  purpose.     In  other 
words,  overruling  the  motion  for  a  non-suit  upon  a  demurrer 
to  the  plaintiff's  evidence,  has  never  been  held  by  the  Courts 
of  this  State  as  conclusive  upon  the  right  claimed,  so  as  to 
prevent  the  defendant  from  contesting  it  by  evidence  before 
the  jury.     The  contemporaneous  construction  given  to  the 
Judiciary  Act  of  1799,  by  the  Courts  of  this  State,  has  uni- 
formly been,  that  when  the  plaintiff  made  out  a  prima  facie 
case  by  his  evidence,  he  was  entitled  to  go  before  the  jury, 
and  to  have  them  decide  upon  that  evidence,  and  that,  al- 
though defendant  may  have  demurred  to  that  evidence  as 
being  insufficient,  in  law,  to  entitle  the  plaintiff  to  recover, 
and  moved  the  Court  to  non-suit  the  plaintiff  in  consequence 
thereof,  the  overruling  the  defendant's  motion  would  not  have 
the  effect  to  condvde  the  defendant  from  going  before  the 
jury  and  contesting  the  legal  right  of  the  plaintiff  to  recover 
by  the  introduction  of  evidence,  in  his  behalf,  for  that  pur- 
pose.    This  practice  has  been  so  long  recognized,  and  so 
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thoroughly  established  by  the  decisions  of  the  Courts  of  this 
State,  that  we  are  unwilling  to  disturb  it,  and  we,  therefore, 
reverse  the  judgment  of  the  Court  below  in  this  case. 
Judgment  reversed. 


John  H.  Pate,  plaintiff  in  error,  vs.  O.  A.  Lochbane, 

trustee,  defendant  in  error. 

(LooBBANi,  C.  J^  dkl  Dot  preiide  in  this  eanse.) 

When  there  wms  a  trast-estate  for  a  woman  and  her  children,  and  by  the 
terms  of  the  trust  the  hasband  was  entitled  to  the  annual  income  for 
the  support  of  himself  and  family,  without  account,  and  an  action  was 
brought,  at  law,  to  make  the  trust-estate  liable  for  necessaries  furnish- 
ed the  beneficiaries  and  the  trust- estate,  and  it  appeared  that  the  hus- 
band, owning  a  plantation  side  by  side  with  the  other,  worked  them 
together  as  one  place,  and,  during  the  year,  supplies  were  furnished 
him  and  goods  sold  to  the  hands  on  orders  from  him,  as  an  adranoe 
on  their  part  of  the  crop,  and  the  share  of  the  hands  was,  at  the  end 
of  the  year,  to  the  extent  of  these  advances,  retained  and  sold  with 
the  general  crop,  and  the  jury  found  for  the  plaintiff  the  full  amount 
claimed; 

HMf  That  there  was  no  error  in  the  Court,  in  granting  a  new  trial,  oa 
the  ground  that  the  jury  found  contrary  to  the  evidence. 

New  Trial.    Trust-Estates.    Before  Judge  Cole.    Bibb 
Superior  Court.    April  Term,  1870. 

Fate  sued  Lochrane,  as  trustee  for  Mrs.  Mary  F.  Lamar^ 
wifie  of  Li.  M.  Lamar,  upon  an  open  account  for  $477  04  for- 
gooda,  wares  and  merchandize,  averred  to  have  been  fur- 
nished to  Mrs.  Lamar  and  fiimily  and  to  laborers  engaged  ini 
working  for  said  trust-estate  upon  her  plantation  therein' 
dwiibed.  About  $100  00  worth  of  the  items,  and  the  first 
dh^medy  are  such  as  a  lady  and  family  would  use;  the  bal<- 
aqpi'rWaa  mainly  for  goods  sold  to  laborers.  The  defense- 
WMtl^ii  the  trust-estate  was  not  liable. 
^'  ina  plaintiflT  showed  that  Lamar  told  plaintiff  that  Mrs.. 

You  xiir-«. 
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Lamar  wished  about  $75  00  worth  of  goods,  and  wished 
plaintifiTto  let  ber  have  them,  saying  that  when  the  cotton 
on  said  plantation  where  he,  L4imar,  and  his  family  resided, 
was  sold,  he  would  pay  the  amount.  She  oame  and  bought 
the  goods.  Aflerwards  during  the  year,  upon  Liamar's  order, 
the  other  goods  were  furnished  to  him  and  said  laborers.  It 
was  shown  that  the  plantation  was  Mrs.  Jjamar's,  and  that  it 
was  worked,  in  f867,  by  Lamar  as  hers,  and  that  Lamar 
was  now  a  bankrupt. 

The  defendant  read  as  evidence  an  ante-nuptial  contract 
between  Lamar  and  his  wife,  by  which  her  property  was 
conveyed  to  a  trustee  for  her  benefit,  with  certain  remainders, 
etc.,  immaterial  here,  by  whidi  liamar's  interest  and  control 
of  the  property  was  s[)ecified,  as  follows:  '^To  be  in  no  wise 
subject  to  the  present  or  any  future  debts  or  liabilities  of  the 
said  Lucius  M.,  but  it  is  the  true  intent  and  meaning  of  these 
presents  that  the  said  Lucius  M.  shall  have  the  control  and 
management  of  said  property  herein  oonveyed,  so  far  as  the 
rents,  issues  and  profits  of  the  same,  during  the  continaance 
of  the  coverture,  for  the  proper  support  and  maintenance  of 
himself,  said  Mary  Francis,  or  any  child  or  children  which 
may  be  born  to  them,  and  without  other  acconntability  fi>r 
said  rents,  issues  and  profits  during  said  coverture.'^ 

L.  M.  Lamar  testified  that  in  1867  he  controlled  the 
plantation  in  Pulaski  county,  known  as  the  Lamar  place, 
containing  over  three  thousand  acres  of  land,  fifteen  hundred 
acres  of  which  was  his  and  the  balance  belonged  to  said  trost- 
eslate ;  that  the  whole  was  worked  together  without  r^ard 
to  which  was  his  and  whicli  was  the  trust-estate's;  no  goods 
were  bought  from  plaintiff  for  the  use  of  the  phmtation  or 
trust-estate  except  those  sold  to  the  family  for  its  use.  The 
plantation  supplies  were  obtained  from  Lathrop  &  Company, 
of  Savannah,  by  him  as  agent  of  the  trust-estate,  by  directioa 
of  the  trustee,  and  a  lien  was  given  upon  the  whole  crop  to 
pay  for  them.  The  goods  obtained  by  the  laborers  from 
plaintiff  was  for  their  own  use*    He  arranged  with  plaintiff 
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to  furnish  goods  to  the  laborers  on  the  plantation,  promising 
to  deliver  to  plaintiff  the  cotton  which  should  fall  to  the 
share  of  the  Ial)orer8  to  pay  the  debt  And  he  did  deliver, 
to  the  warehouse,  the  cotton  to  pay  what  the  laborers  owed 
plaintiff,  but  ^cotton  fell  to  such  a  low  price,  he,  Lamar,  was 
compelled  to  send  the  cotton  to  Savannah  to  i>ay  Lathrop  & 
Company.  He  made  this  arrangement  with  plaintiff  for  the 
benefit  of  the  laborers,  not  for  the  benefit  of  the  trust-estate. 
The  proceeds  of  the  cotton  were  applied  to  paying  L4ithrop  & 
Company  for  plantation  supplies.  He  acted  as  agent  of  the 
trustee  in  managing  and  cultivating  said  plantation  in  1867. 
When  he  settled  with  the  laborers  he  charged  them  with  the 
goods  charged  in  plaintiff's  said  account,  as  bought  by  them, 
and  the  laborers  allowed  the  same  in  the  settlement  This 
settlement  was  in  1868. 

Defendant's  counsel  requested  the  Court  to  charge  the  jury, 
that  if  the  cotton  was  under  a  prior  lien  to  Liathrop  &  Com- 
pany, the  fact  that  this  cotton  was  turned  over  to  Lathrop  & 
Company  to  pay  the  plantation  debt,  does  not  make  the  trust- 
estate  liable  to  plaintiff.  He  refused  so  to  charge,  but  charged| 
that  these  facts  might  render  the  trust-estate  liable.  He  fur- 
ther charged,  that  if,  at  the  time  the  account  was  contracted, 
Lamar  had  an  individual  farm  upon  which  said  laborera 
were  also  employed,  and  this  contract  was  an  individual  con- 
tract on  the  part  of  Lamar,  the  laborers  and  the  plaintiff, 
Lamar,  is  liable,  (and  the  trust-estate  is  not,  unless  it  received 
the  exclusive  benefit  of  the  same.)  The  record  is  indistinct, 
and  the  words  in  (  )  are  written  as  what  is  supposed  to  be 
meant  by  it 

The  jury  found  for  the  plaintiff  for  the  full  sum  sued  for, 
mad  judgment  was  entered  against  said  trust-estate.     Defen- 
dant's counsel  moved  for  a  new  trial,  upon  the  grounds,  that 
ttoObart  erred  in  refusing  to  charge  as  requested,  and  in 
•  ohptgiDg  as  be  did,  and  because  the  verdict  is  contrary  to 
tfkigil'  <3fae  Court  granted  a  new  trial,  upon  the  ground,  that 
ll^^liiiMpdyni  was  contrary  to  the  law  and  evidence.    This  is 
as  error. 
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Lanier  &  Anderson,  for  plaintiff  in  error. 
A.  O.  Bacon,  for  defendant. 

McCay,  J.  . 

We  do  not  think  the  question,  which  has  been  so  elabo- 
rately argued,  fairly  arises  in  this  case.  Admitting  that  the 
estate  of  a  cedui  que  trust  is  liable  for  necessaries  furnished 
either  to  the  estate  or  to  the  beneRciaries,  we  <]o  not  think 
the  facts  of  this  record  make  out  the  condition  required. 

These  goo<ls  were  furnished  to  tiie  liusband,  and  for  his 
own  use.  By  the  terms  of  the  trust,  he  was  to  be  without 
liability  to  account,  and  he  was  clearly  carrying  on  this  trust 
plantation  in  common  with  his  own.  Who  furnished  the 
mules,  the  provisions,  the  tools,  the  seed,  and  footed  the  gen- 
eral expenses  of  the  enterprise?  How  many  acres  of  Uie 
whole  planted  belonged  to  the  trust-ostate,  and  what  {portion 
o£  the  proceeds?  Ail  these  questions  must  be  solved  before 
a  jury  could  say  that  the  trust-property  should  bear  the  bur- 
den of  this  particular  debt.  The  enterprise  of  the  husband 
in  planting  was  in  a  common  planting  of  both  his  own  indi- 
vidual place,  and  of  the  land  belonging  to  the  trust.  This 
aooouut  was  contracted  to  payHhe  laborers  who  worked  for 
the  husband,  in  this  enterprise,  upon  the  common  land. 

'  It  is  true,  the  evidence  shows  that  cotton,  belonging  to  the 
negroes,  sufficient  to  pay  their  advances,  was  left  with  Mr. 
Lamar,  and  the  proceeils  of  the  sale  of  it  went  to  his  creiiit. 
Bat  Mr.  Lamar  was  not  the  owner  of  this  trust  property, 
and  it  is  one  thing  to  pay  money  to  him,  and  another  to  pay 
it  to  the  use  of  these  beneficiaries.  Perhaps  a  Court  of 
Equity,  after  a  complete  investigation  of  the  affairs  of  this 
planting  enterprise,  and  after  ascertaining  just  what  intei^et 
the  trust-estate  had  in  it,  and  a  full  account  of  how  niaoh  it 
bad  expended  and  received,  might  decree  that  a  proportion- 
ate share  of  this  account  should  be  paid  out  of  the  trust-pro- 
perty, but  flo  far  as  this  evidence  shows,  and  so  far  as  anjr 
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Court  of  law  can  investigate  the  matter,  we  do  not  see  IioWy 
in  justice,  the  trust-estate  shall  be  made  liable  to  pay  it,  even 
under  our  very  liberal  rules  for  proceeling,  at  law,  against 
trustees  and  trust  property. 
Judgment  affirmed. 


R.  T.  CoLEY  et  al.,  plaintiffrt  in  error,  V8.  John  Henby, 

executor,  defendant  in  error. 

A  fluit  was  instituted  on  a  promissory  note  in  favor  of  H.,  as  the  execu- 
tor of  8.,  against  R.  T.  Coley  and  V.  A.  Coley  and  West  brook  as 
security,  dated  NoTember  1,  18G6,  which  purported  on  its  face,  to  be 
in  renewal  oi*  a  note  given  by  the  Coleys  to  Westbrook  for  a  tract  of 
land,  and  the  defendants  filed  a  plea  in  which  they  alleged  that  the 
defendant,  Westbrook,  on  the  18th  day  of  December,  1869,  purchased 
a  tract  of  land  of  Smith,  the  plaintiff's  testator,  and  executed  his  note 
therefore  to  S.  for  the  sum  of  $10,000  00,  and  aflerward,  on  the  14th  of 
December,  sold  the  same  to  the  Coleys  for  the  sum  of  $12,000  00, 
taking  their  notes  for  the  purchase-money ;  that  the  defendant,  W., 
prior  to  the  1st  of  November,  1866,  had  paid  of  the  original  considera- 
tion for  the  land  the  sum  of  $5,000  00,  and  that  on  the  day  and  year 
last  aforesaid,  the  Coleys,  with  Westbrook  as  security,  renewed  said 
note  for  the  balance  due  for  the  land,  and  gave  it  to  the  plaintiff,  which 
18  the  note  now  sued  on.  The  defendants  also  plead  loss  of  property 
sustained  by  the  war  under  the  provisions  of  the  Relief  Act  of  1868, 
and  offered  to  surrender  back  the  land  to  plaintiff,  and  to  rescind  the 
contract  upon  his  accounting  for  the  improvements  made  thereon,  and 
the  purchase -money  already  paid  therefor.  The  plaintiff  demurred  to 
the  defendant's  plea,  which  was  sustained  by  the  Court 
Hdd,  That  inasmuch  as  the  defendant's  plea  did  not  set  forth  any  equi- 
table grounds  of  defense  to  the  plaintiff's  action  by  connecting  the 
plaintiffs,  or  his  testator,  in  any  way  with  the  loss  of  their  property, 
the  demurrer  to  the  defendant's  plea  was  properly  sustained  by  the 
Court  below. 
TIm»  defendants  also  moved  the  Court  to  suspend  the  trial  of  the  case 
t:,tmAmt  the  resolution  of  the  General  Assembly,  in  the  year  1870,  sns- 
^Jpading  the  proceedings  of  the  several  Courts  of  this  State  on  debts 
aid  contracts  made  prior  to  the  Ist  of  June,  1865,  which  motion  to 
^npebd'  the  trial  the  Court  overruled : 

,<Vh«l  the  resolation  of  the  General  Assembly  was  not  a  law  bind- 
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ing  on  the  Court,  and  that  there  was  no  error  in  the  Court  below,  iq 
overruling  the  motion  to  suspend  the  trial. 

Consiitational  Law.  Relief.  Before  Judge  Coi^E.  Dooly 
Superior  Court.    April  Term,  1871. 

John  Henry,  as  executor  of  Matthew  Henry,  sued  said 
Coley  and  others,  upon  their  joint  and  several  promissory 
note  for  $7,429  03,  made  the  Ist  of  November,  1866,  due 
twelve  montlis  afler  date,  in  which  it  was  recited  that  said 
note  was  in  "renewal  of  the  original  note  for  purcliase  of  the 
Smith  plantation  in  the  Third  District  of  Dooly  county, 
Georgia.*' 

The  defendants  pleaded  the  general  issue;  that  on  the 
13th  of  December,  1859,  said  Smith  sold  Westbrooks  (one 
of  said  defendants)  said  land  for  $10,000  00,  on  the  next  day 
Westbrooks  sold  it  to  the  other  defendants  for  $]2»000  00, 
both  of  said  sales  being  on  credit,  and  said  other  defendants 
and  Westbrooks  gave  Smith  their  note  for  $10,000  00;  be- 
fore November,  1866,  defendants  paid  about  $5,000  00  on 
said  note,  and  on  the  Ist  of  November,  1866,  they  gave  the 
note  sueil  on  in  renewal  of  said  old  note ;  that  when  they 
made  the  original  contract  they  were  worth  $50,000  00, 
$40,000  00  of  which  was  lost  by  the  results  of  the  war,  and 
the  annual  income  from  said  plantation  has  been  of  very  lit- 
tle value,  not  more,  after  defraying  ex|)en8es,  than  $ , 

that  they.have  made  on  said  plantation  divers  improvements, 
worth  $......,  and  they  offered  to  adjust  said  claim  with  the 

plaintiff  in  accordance  with  the  provisions  of  the  Relief  Act 
of  1868.  And  they  offered  to  surrender  the  plantation  and 
account  fpr  the  rents  and  profits,  and  receive  creilit  for  the 
improvements,  and  thereby  rescind  said  purchase  from  Smith. 

On  the  4th  of  April,  1870,  thjB  cause  was  called  for  trial, 
when  the  defendants'  counsel   moved  to  suspend  the  cause 
because  of  the  Stay-resolution  of  the  17th  of  February,  1870 
(which  see  in  40th  Georgia  Reports,  665,  and  in  Martin  vs. 
Huson,  post)  and  proposed  to  show,  in  addition  to  the  facts 
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pleaded  with  regard  to  said  note,  that  the  note  sued  on  was 
given  with  the  express  understanding  that  it  was  liable  to  all 
the  defenses  to  which  the  original  note  was  liable.  The 
Court  onlered  the  cause  to  proceed. 

PlaintiflT's  counsel  demurred  to  said  relief  pleas,  because 
they  in  no  way  connected  plaintifiT  or  his  testator  with  said 
losses,  and  because  they  showed  that  this  note  was  not  a 
renewal  of  the  old  one,  but  a  novation.  The  demurrer  was 
sustained  on  the  first  ground*  Plaintiff's  counsel  read  the 
note  in  evidence,  and  there  being  nothing  else  before  the  jury, 
they  gave  a  verdict  for  the  amount  of  the  note  sued  on. 

The  refusal  to  post|M)ne  the  cause,  and  the  sustaining  of 
said  demurrer,  are  assigned  as  error. 

S.  Hall,  Pate  &  Kyan,  for  plaintiffs  in  error. 

P.  Cook,  R.  F.  Lyon,  for  defendant,  as  to  the  relief  plea, 
cited :  39th  Ga.  B.,  668 ;  40th,  660.  As  to  novation  :  40th 
Ga.  R.,  656,  487. 

Wa&neb,  J. 

The  Court  below  did  not  err  in  overruling  the  motion  to 
snspem)  tlie  trial  of  the  case,  under  the  resolution  of  the 
General  Assembly  of  1870.  That  resolution  was  not  a  law 
binding  on  the  Court.  There  was  no  error  in  sustaining  the 
demurrer  to  the  defendant's  plea. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Samuel  P.  Salter,  plaintiff  in  error,  vs.  Glenn,  Dup- 
FiELD  &  Company,  defendants  in  error. 

Where  the  Court  below  granted  a  new  trial  upon  the  ground  that  the  ver 
diet  was  contrary  to  the  evidence,  and  it  appears  from  the  record  that 
there  was  conflicting  evidence  in  the  case,  and  sufficient  testimony  to 
have  sustained  the  finding  of  the  jury : 

ffddf  That,  while  this  Court  will,  reluctantly,  interfere  with  the  province 
of  the  Court  below  in  granting  new  trials,  yet,  it  is  important  to 
the  fair  administration  of  justice  that,  in  all  cases  where  the  verdict  of 
the  jury  is  not  strongly  and  decidedly  against  the  weight  of  evidence, 
new  trials  on  this  ground  ought  not  to  be  granted. 

Where,  during  the  trial  of  a  cause  in  Court,  two  jurors  go  into  a  grocery 
to  take  a  drink  with  a  third  party,  and  meet  one  of  the  parties  plain- 
tiff in  the  grocery,  and  the  other  party  is  called  in,  and  takes  a  drink, 
and  before  leaving  the  party,  defendant,  thus  called  in,  treats  to  cigan, 
and  one  of  the  jurors  takes  from  his  roll  of  money  a  twenty-five  cent 
piece,  and  hands  it  to  the  bar-tender,  and  the  same  juryman  also  takes 
off  the  bottle  of  whiskey,  all  this  being  known  to  the  plaintiff,  and 
transpiring  in  his  presence : 

HMj  That  such  conduct  by  jurors  is  reprehensible,  and  the  exculpatory 
affidavits  filed  do  not  relieve  it  of  all  obnoxious  appearances.  Yet  as 
the  plaintiff  was  cognizant  of  it,  and  informed  his  counsel,  and  no  mo- 
tion was  made  in  the  premises,  but  the  case  went  on  to  verdict  without 
objection,  the  granting  a  new  trial,  on  this  ground,  was  not  authorized 
under  the  rules  of  law. 

When  the  Judge  charged  the  jury  that,  whilst  it  is  true,  as  a  general  rule, 
that  two  or  three  witnesses  are  better  than  one,  and  will  be  more  read- 
ily credited,  yet,  in  this  case,  upon  the  point  of  what  this  contract  was, 
if  the  jury  believed  that  the  contract  was  made  between  one  of  the 
plaintiffs,  Mr.  Wright,  alone,  and  the  defendant,  it  is  witness  against 
witness,  and  the  plaintiffs  cannot  sustain  their  version  of  the  contract 
without  additional  proof: 

ffddf  That  such  charge  was  error,  that  the  witnesses  being  both  of  them 
parties,  the  case  ought  to  have  been  submitted  to  the  jury  to  determine 
the  credibility  under  all  the  facts  and  evidence  of  the  case,  and  that 
the  Court  ought  to  have  granted  a  new  trial  on  this  ground. 

New  Trial.     Jury.     Before  Judge  Cole,     Houston  Supe- 
rior Court.     August  Terra,  1869. 

Glenn,  Duffield  &  Company  sued  Salter  for  $6,834  50 
balance  on  account.    He  pleaded  that  be  was  their  agent  to 
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buy  cotton ;  was  furnished  by  them  with  money  for  that  pur- 
pose,  and  did  buy  large  quantities,  speciGed,  for  which  they 
agreed  to  pay  him  the  usual,  reasonable,  commissions,  and 
that  two  and  a  half  per  cent*  on  the  purchases  was  reasona- 
ble. And  he  appended  to  his  plea  his  version  of  the  account 
between  them.  In  it,  he  charges  himself  with  cash  furnished 
by  them,  $54,600  00,  took  credit  for  $52,761  28,  all  of 
whidi  be  said  he  paid  out  for  cotton,  bought  by  him  for 
them,  except  $5,000  00,  whicli  he  lost,  without  any  fault  on 
his  part.  This  left  them  in  debt  to  them  $1,838  72.  The 
account  then  charged  them  with  $9,847  28,  being  two  and  a 
half  per  cent,  on  the  purchases  made  by  him  for  them,  from 
specified  parties,  $3,365  75  of  which  was  on  account  of  an 
alleged  purchase  of  cotton  from  Jourdan,  and  $5,625  00 
on  account  of  another  from  Beall.  He  claimed  balance  of 
$8,008  66,  as  due  to  him,  and  prayed  judgment  therefor. 

Wright  testified,  that  he  employed  Salter  for  the  firm,  and 
that  the  contract  was  that  Salter  was  to  have  two  and  a  half 
per  cent,  on  amount  paid  for  small  lots  of  cotton,  say  from 
one  to  fifteen  bales,  and  $1  00  per  bale,  on  large  lots ;  that 
the  account  sued  on  showed  the  correct  balance  due  the  firm. 
He  said  Salter  contracted  for  fifbeen  hundred  bales  of  cotton 
from  Beall,  at  thirty  cents  per  pound,  and  paid  a  bcyiiua  of 
$25,000  00,  furnished  by  the  firm,  but  that  Beall's  cotton  was 
seised  by  the  United  States  authorities,  and  the  trade,  with 
Salter's  consent  and  approval  and  at  his  suggestion,  was  re- 
scinded ;  Salter  also  contracted  for  one  thousand  bales  from 
Jourdan,  at  thirty  cents  per  pound,  but  as  the  plaintiils  did 
not  like  the  samples,  they  would  not  take  it  But  a  few  days 
thereafter,  Wright,  in  person,  went  and  bought  the  Jourdan 
eotton,  by  paying  thirty  cents  per  pound,  and  $500  00  to 
Joordan'a  agent.     Plaintiffs  closed. 

Salter  testified  that  the  contract  was,  that  he  was  to  have 
two  and  a  half  per  cent.  He  said  that  he  bought  the  Beall 
Mbta  wlien  it  was  wortli  thirty-two  or  thirty-three  cents  per 
jlMM^uid  that  the  trade  was  rescinded  in  his  alysenoe,  with- 
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out  his  participation  or  knowledge,  when  cotton  had  declined 
to  twenty-eight  cents.  He  admitted  that  they,  at  first,  de- 
clined taking  the  Jourdan  cotton,  which  he  had  bought,  but 
that  the  taking  of  it,  at  last,  was  under  information  given  by 
faim  to  Wright,  and  that  Wright  went,  lest  Salter's  going 
might  arouse  suspicion  and  prevent  the  sale.  He  also  read 
papers  showing  that  he  was  authorized  to  buy  any  number 
of  bales  of  cotton  for  plaintiffs,  and  an  account  against  him, 
rendered  by  Glenn,  one  of  plaintiffs,  in  which  $20,000  00,  in 
gold,  was  stated  as  on  the  '^  Beall  cotton  account.'' 

Other  witnesses,  including  the  other  parties,  testified, 
touching  said  ^,000  00  lost,  and  the  facts  as  to  the  Beall 
and  Jourdan  cotton,  and  to  what  compensation  was  usual  Gis 
purchasing  agents,  giving  facts  and  admissions,  pro  and  con^ 
as  to  whether  the  $5,000  00  was  carelessly  lost,  and  as  to  who 
really  bought  said  cotton,  plaintiffs  or  defendant 

Argument  being  had,  the  counsel  for  the  defendant  re- 
quested the  Court  to  cliarge  the  jury  as  follows: 

1st.  That  the  plaintiffs  must  prove  their  accounts  sued  on, 
the  burden  of  proof  being  u|K>n  tliem. 

2d.  That  if  tlie  jury  believe  the  account  to  be  taken  from 
the  books  of  plaintiffs,  and  to  purport  to  give  a  correct  state- 
ment of  their  doings  with  defendant,  as  their  agent,  giving 
credits  as  well  as  debits,  and  if,  from  the  account  itself,  they 
see  that  important  credits  are  not  given  to  defendant,  the 
omission  casts  suspicion  upon  the  entire  account  and  the  books 
from  which  it  purports  to  be  taken. 

3d.  That  if  plaintiffs  rely  upon  the  plea  of  defendant  as 
proof  of  their  account  sued  on,  they  must  take  the  entire 
plea ;  they  cannot  offer  a  part  of  it  in  evidence  as  an  admis- 
sion without  ^offering  all,  and  if  any  of  it  be  evidence  for 
them,  all  is  for  the  defendant. 

4th.  That,  in  this  case,  the  plea  not  having  been  given  in 
evidence  by  plaintiffs,  cannot  be  used  as  evidence  by  them. 

6th.  That,  if  the  jury  believe  that  the  admission  in  the 
plea  is  founded  upon  information  derived  by  defendant  from 
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plaintifiB,  and  that  the  defendant  has  been  deceived  by  8uch 
information,  soch  admission  is  no  evidence  for  plaintiffs,  es*- 
pecially  if  the  jury  believe  that  the  plaintiffs  kept  the  books 
of  account  between  thera  and  defendant. 

6th.  That  the  account  sued  on  here,  purporting  to  give, 
correctly,  the  debits  and  credits,  and  to  strike  a  correct  bal- 
ance between  plaintiffs  and  defendant,  an  omission  of  any  im- 
portant credit  casts  suspicion  on  all  the  account,  and  the  cor- 
rectness of  the  balance  is  clearly  disproved;  and  if  the  jury 
believe,  from  the  evidence,  that  such  omission  is  in  the  ac- 
count, the  testimony  of  plaintiffs,  that  it  is  correct,  is  strictly 
disproved  and  contradicted,  nor  can  the  plea  of  defendant  be 
used  as  admitting  its  correctness  or  strengthening  plaintiffs' 
case,  because  said  plea  is  utterly  against  the  correctness  of 
such  balance. 

7th.  That,  if  the  jury  believe  that  these  accounts  between 
plaintiffs  and  defendant  were  kept  in  the  l)ook8  of  the  pluin- 
tifis,  such  books  furnish  the  highest  evidence  of  the  account 
sued  on,  and  the  failure  of  plaintiffs  to  produce  said  books 
raises  a  strong  presumption  that  said  books,  if  produced, 
would  operate  to  their  preju<Iice. 

8th.  That  if  the  jury  l)elieve  that  the  plaintiffs  in  this 
case  have  contradicted  each  other,  or  made  statements  at  one 
time  inconsistent  with  and  contradictory  to  statements  made 
at  another  time,  or  have  been  contradicted  by  others  upon 
points  material  to  the  issue,  especially  as  they  are  the  plain- 
tiffs and  directly  interested,  and  especially  if  the  witness  con- 
tradicting them  be  disinterested,  they  become  unworthy  of 
credit  in  this  case,  and  the  jury  are  at  liberty  to  discredit 
tfaem  altogether,  and  especially,  in  this  case,  as  to  contradic- 
tory statements  upon  material  points  made,  under  oath,  in 
answer  to  interrogatories  in  the  same  case.  It  is  not  neces- 
•aff  to  call  the  attention  of  the  witness  to  the  contradictory 
aialwaiinta  then  ma<1e  under  oath,  before  impeaching  him. 
^  Ml.  That,  whilst  it  is  true,  as  a  general  rule,  that  two  or 

are  better  than  one,  and  will  be  more  readily 
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credited,  yet,  in  tins  case,  n|K>o  the  point  of  what  this  oon- 
tract  was,  if  the  jury  believe  that  the  contract  was  made  be> 
tween  one  of  the  plaintiffs,  (Mr.  Wright)  alone^  and  tlie  de* 
fendant,  it  is  witness  against  witness,  and  the  plaiotafls  cannot 
sustain  their  version  of  the  contract  without  additional  proof. 

10th.  That,  if  the  plaintiflsseek  to  produce  the  admissions 
or  confessions  of  defendant,  as  such  additional  proof,  the  law 
is,  that  all  such  admissions  sliould  be  scanned  with  care,  and 
that,  if  the  jury  believe,  from  the  evidence,  tliat  the  deleo- 
dant  stated,  when  chargeil  that  the  contract  was  $1  00  per 
bale,  that  he  did  not,  it  is  tantamount  to  a  denial  that  sodi 
was  the  contract,  etc.,  and  is  no  admission  of  it. 

11th.  That  the  time  and  place  are  of  the  utmost  import 
tance  in  admissions,  where  bnt  one  witness  testifies  to  it  esp^ 
cially;  and  if  tliat  witness  be  a  parly  interested  and  makes 
contradictory  statements  on  oath  about  time  and  place,  snch 
admission,  always  to  be  scanned  with  care,  becomes  atteriy 
worthless  and  cannot  avail  against  defendant. 

12th.  That,  if  the  jury  believe  from  tiie  evidence  that  the 
defendant  arranged  all  the  preliminaries  of  the  contract  for 
the  Jourdan  cotton  and  completed  the  same,  except  the  mere 
payment  of  the  money,  and  one  of  the  plaintifls  did  that, 
defendant  is  entitled  to  his  commissions  thereon,  whatever 
those  commissions  may  be. 

13th.  That,  if  the  jury  believe  from  the  evidence,  that  de> 
fendant  made  the  contract  f«)r  the  Beall  cotton  and  a  banmi 
of  $25,000  00  was  paid  to  Rust,  the  agent  of  Beall  therefor, 
the  contract  was  a  binding  one,  and  Beall  became  responsible 
to  plaintiffs  for  the  cotton  or  damages  in  lieu  of  it,  and 
defendant  became  entitled  to  commissions  thereon,  whatever 
those  commissions  may  be. 

14th.  That  if  the  plaintiffs  afterwards  rescinded  the  trade 
with  Beall,  even  with  the  advice  of  defendant,  defendant  is 
still  entitled  to  his  commissions,  unless  he  expressly  waived 
and  gave  them  up. 

15th.  That,  if  the  contract  for  the  Beall  cotton  was  re- 
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Bcintledy  because  of  the  failure  of  plaintiffs  to  comply  with 
their  contract  for  tlie  Beall  cotton  by  paying  the  money 
therefor,  then  the  defendant  is  clearly  entitled  to  oommis- 
siona  thereon,  and  even  if  the  contract  was  rescinded  because 
of  the  aeixure  by  tlie  Federal  authorities,  plaintiffs  should 
have  looked  to  Beall  for  damages,  and  not  sought  to  visit  it 
OD  their  agent  by  depriving  him  of  his  commissions. 

The  first  request  was  given;  the  second,  third,  fourth, 
fifth,  sixth,  seventh  and  eighth  were  refused ;  the  ninth  was 
given;  the  first  clause  of  the  tenth  was  given,  the  latter  re* 
fused;  the  twelfth  request  was  given;  the  thirteenth  was 
given,  but  with  the  emphatic  qualification  that  if  Salter 
a8sente<I  to  a  rescission  of  the  ti*ade,  he  was  not  entitled  to 
bis  commissions;  the  fourteenth  and  fifteenth  were  refused. 

The  jury  returned  a  verdict  for  the  defendant  for  ($3,- 
737  09)  three  thousand  seven  hundred  and  thirty  seven  dol- 
lars and  nine  cents.  Whereupon  counsel  for  the  plaintiffs 
moved  for  a  new  trial,  as  follows : 

Ist.  Because  the  verdict  of  the  jury  in  said  case  is  contra- 
ry to  law  and  the  evidence,  and  against  the  principles  of  jus- 
tice and  equity. 

2d.  Because  said  verdict  is  decidedly  and  strongly  against 
the  weight  of  the  evidence  introduced  on  the  trial  of  said 


4th.  Because  of  the  misconduct  of  John  S.  Pool  and  Wil- 
liam F.  Engram,  two  of  the  jury  who  tried  said  case,  as 
shown  by  the  affidavit  of  F.  M.  Henser. 

6th.  Because  of  the  misconduct  of  and  improper  influence 
used  by  the  defendant  on  John  S.  Pool  and  William  F.  £n- 
gram,  two  of  the  jurors  in  said  case,  as  shown  by  said  affi- 
davit of  F.  M.  Henser. 

6tb.  Because  C.  J.  Ghxxlwin,  one  of  the  jury  who  tried 

aaidease  and  rendered  said  verdict,  was  not  an  impartial,  but 

ajfrtgndioed  juror,  and  because  of  his  misconduct,  as  shown 

bj  Mm  affidavit  of  Patrick  Gray. 

iiTlfci  Because  the  Court  erred  in  giving  in  the  charge  to 
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the  jury  on  the  trial  of  said  case,  the  following  written  re- 
quest of  defendant's  council,  to-wit:  Tliat  whilst  it  is  trae, 
as  a  freneral  rule,  that  two  or  three  witnesses  are  better  than 
one  and  will  be  more  readily  credited,  yet  in  this  case,  upon 
the  point  of  what  this  contract  was,  if  the  jury  believe  the 
contract  was  made  between  one  of  the  plaintiffs  (Mr.  Wright) 
alone  and  the  defendant,  it  is  witness  against  witness,  and 
the  plaintiffs  cannot  sustain  their  version  of  the  contract 
without  additional  proof. 

The  fourth,  fifth  and  sixth  grounds  were  explained  by  af» 
fidavits  of  the  following  purport: 

Henser*s  affidavits  In  the  evening  after  Court  adjourned, 
Engram,  Pool  and  Salter  came  into  the  store,  one  called  for 
a  bottle  of  whisky,  and  all  of  them  took  a  drink.  Some 
money  passed  between  Salter  and  Pool ;  the  whisky  was  paid 
for  by  one,  (which,  he  did  not  know,)  and  after  the  drinking, 
Pool  said  he  was  going  to  carry  the  bottle  with  him. 

Pal  Oray^s  affidavit:  Goodwin  came  to  where  Gray  and 
one  Solomon  were  talking,  said  he  had  a  chill  and  was  near 
giving  up,  when  he  and  Gray  had  the  following  colloquy, 
substantially,  as  Gray  remembered  it: 

*'  I  told  him  he  ought  to  hold  out,  as  it  was  an  important 
case,  and  had  taken  two  days  in  the  trial  already.  That  it 
involved  a  great  deal  of  money,  and  I  should  like  to  have 
some  of  it  myself.  He  said  yes;  that  it  was  all  nortli^ 
capital  and  he  thought  that  Salter  might  as  well  have  his 
part  of  it.  I  then  remarked  that  I  thought  the  men  were 
from  Tennessee  or  Kentucky.  He  said  that  might  be,  bni 
they  were  engaged  or  operated  upon  Northern  capital.'^ 
Gray  also  swore:  '^  I  do  not  know  the  juror,  nor  do  I  know 
him  except  from  information  derived  from  said  Solomon.  I 
know  that  he  w&s  on  the  jury  thit  was  trying  the  case  referred 
to,  because  I  had  seen  him  on  it  while  the  trial  was  going  on.'' 

It  was  shown  that  neither  plaintifis  nor  their  attorneys 
knew  these  facts  before  the  verdict,  except  that  they  knew 
the  facts  stated  in  Henser's  affidavit,  shortly  before  the  Court 
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met  next  morning,  when  the  concluding  argument  in  the 
cause  was  tu  be  resumed. 

In  response,  Salter's  counsel  produced  the  affidavit  of  Good- 
win, giving  this  version  of  the  meeting  with  Gray  and  Solo- 
mon: 

"Tlie  affidavit  of  said  Pat  Gray  is  untrue.  Deponent 
went  off  the  jury  to  the  basement  of  the  Court-house  on  the 
adjournment  of  the  Court  for  dinner,  on  Wednesday  last; 
having  had  a  chill  on  the  jury,  and  t)eing  feverish,  he  went 
to  the  zinc  or  block-tin  basin  there  for  the  purpose  of  bath- 
ing his  face  and  head.  Gray  and  Cary  Solomon  were  con- 
versing there.  Deponent  remarked  that  he  had  a  chill,  and 
hoped  the  lawyers  would  not  consume  much  time  in  the  ar- 
gnment  of  the  cause  as  he  was  sick.  This  deponent  said 
wliilst  bathing  his  head,  and  in  reply  to  Cary  Solomon,  who 
said  to  deponent  tiiat  he  was  looking  feeble.  That  he  never 
said  a  word  about  tiie  cause,  except  to  express  the  iio[)e  that 
the  lawyers  would  not  argue  long  as  aforesaid.  That  he  did 
not  say  '  it  was  all  northern  capital,  and  he  thought  that 
Salter  might  as  well  have  his  part  of  it,'  or  anything  like  it. 
That  he  never  heard  Gray  say  that  the  case  had  taken  two 
days,  was  an  important  case,  aud  that  he,  deponent,  ought  to 
hold  out,  that  it  involved  a  great  deal  of  money,  and  he, 
Gray,  should  like  to  have  some  of  it  himself,  nor  did  he  hear 
him  say  he  thought  the  men  were  from  Tennessee  or  Ken- 
tacky,  nor  did  he,  deponent,  reply,  '  that  might  be,  but  they 
were  engaged  in  or  operating  upon  northern  capital,'  nor 
any  words  to  that  effect  or  like  it,  at  all. 

*^  This  deponent  swears  positively  that  he  had  no  conver- 
sation at  all  about  the  case,  with  said  Gray  or  Solomon,  on 
the  ocoasion  referreil  to,  except  to  express  the  hope  that  the 
Iswyers  would  not  argue  long,  nor  did  he  hear  them  or 
aith^  of  them  say  one  word  about  the  case  on  that  or  any 
occasion.  That  he  was  not  there  but  one  or  two  min- 
•t  jGflurtheet,  just  bathed  his  head  and  fiice  and  left,  and  if 
IMgfKhii^  passed  between  Gray  and  Solomon  about  the  case, 
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deiK)oent  did  not  hear  one  word  of  it.  That  deiK>neut  was 
80  particular  in  observing  the  charge  of  the  Court  not  to 
speak  about  the  case  or  suffer  any  one  to  speak  to  him  about 
ity  that  he  did  not  even  mention  to  his  wife  what  case  he  was 
sitting  upon  till  it  was  over.  That  he  knew  none  of  the  par- 
ties, never  saw  defendant,  Salter,  till  this  Term  of  Uie  Court, 
aud  was  perfectly  impartial  and  unprejudiced  as  a  juror. 
That  he  is  more  |H)sitive  that  he  had  no  conversation  with 
said  Gray,  and  that  his  statement  is  untrue,  because  he,  de- 
ponent, had  no  acquaintance  at  all  with  said  Gray,  and  would 
not  know  him  now  if  he  were  to  see  him." 

Solomon's  affidavit  said  GrcKMlwin's  narrative  of  what  he 
said  and  did  was  true,  and  that  the  other  remarks  passed  be- 
tween Solomon  and  Gray  afler  Goodwin  lefl. 

Engram,  Pool,  Salter  and  one  Burnside,  gave  the  follow- 
ing explanation  of  the  drinking,  etc.,  by  their  respective  af- 
fidavits, 

Engram^ 9  affidaxni;  ^^  On  Tuesday,  at  adjournment  of  Court 
for  dinner,  went  in  company  with  John  S.  Pool,  to  the  store  of 
G.  W.  Killen  &  Company  to  take  their  lunch  in  the  count- 
ing office  of  said  store.  When  they  got  there,  Mr.  Wright, 
one  of  the  plaintiffs,  was  at  the  table  where  the  water-bucket 
was.  Pool  asked  Wright  to  drink  with  us,  saying  we  have 
a  bottle  of  whisky  there.  Wright  declined,  stating  that  be 
had  a  bottle  himself,  and  asked  us  to  drink  with  him,  taking 
his  bottle  from  under  the  table  aud  setting  it  on  the  table. 
We  declined,  and  he  then  set  it  back  under  the  table. 

^^  On  Wednesday  evening,  after  Court  adjourned  for  the 
night,  Pool  and  deponent  went  again  to  the  same  place,  in 
company  with  James  Burnside,  who  got  a  bottle  of  whisky 
and  asked  us  to  drink  with  him.  Wright  was  there  then 
also.  Deponent  took  a  drink  and  left.  Does  not  know 
whether  the  others  drank.  Salter  was  also  there  with  Wright, 
but  neither  Salter  nor  Wright  asked  deponent  to  drink,  but 
he  drank  with  Burnside,  who  called  for  the  whisky,  and  de- 
ponent supposes  paid  for  it. 
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^^  Deponent  never  drank  witi)  defendant  (Salter)  during  the 
progress  of  the  trial.  Had  never  been  acquainted  with  him 
np  to  this  trial.  Never  exchanged  a  word  with  him  about 
the  case^  nor  on  any  other  subject,  except  once  to  ask  him 
how  old  he  thought  a  horse  was.  This  was  all  he  ever  said 
to  Salter,  and  Salter's  reply  was,  ^over  five  years  old.'  That 
was  all  Salter  said  to  him  (deponent)  pending  the  whole 
trial|  and  even  that  reply  was  not  made  specially  to  depo- 
nent, for  there  was  a  crowd  around,  and  others  judging  the 
age  of  the  horse. 

<<  Deponent  further  states  that  he  was  perfectly  impartial 
as  a  juror,  had  no  bias  or  leaning  for  or  against  either  party, 
but  decided  the  case  according  to  the  right,  as  he  honestly 
believed." 

FooP8  affidavit:  '^  Deponent,  on  Tuesday  last,  at  the  adjourn- 
ment of  the  Court  for  dinner,  went  in  company  with  William 
F.  Engram,  one  of  his  fellow  jurors,  to  the  store  of  George 
W.  Eillen  &  Company  to  take  their  lunch  in  the  counting 
office  of  said  store.  When  they  got  there,  Mr.  Wright,  one 
of  the  plaintiffs,  was  at  the  table  where  the  water-bucket  was. 
De{)onent  asked  Wright  to  take  a  drink  with  him  and  En- 
gram,  deponent  and  said  Engram  having  a  bottle  of  whisky 
there.  Wright  declined,  stating  that  he  had  a  bottle  him- 
self, and  asked  them  to  drink  with  him,  producing  his  bottle 
and  placing  it  on  the  table.  They  declined  drinking  with 
him,  and  then  Wright  put  his  bottle  back  under  the  table. 

'^  On  Wednesday  evening,  after  the  adjournment  of  Court, 
deponent  met  James  Burnside  in  the  streets  near  the  Court- 
house, and  said  to  him,  ^  let's  have  a  drink,  it  is  your  treat,' 
to  wbioh  Burnside  replied,  ^  let's  go  to  George  Killen's  and 
get  it'  On  the  way  to  Killen's  they  met  W.  F.  Engram, 
and  invited  him  to  go  along  with  them,  He  accepted  the 
iHVilaAion,  and  they  went  over  together.  After  they  got  into 
t^hoofley  Burnside  stepped  to  the  door  and  called  Salter. 
Sf^BlUrDside,  went  into  the  store  and  bought  the  whisky. 
{ .\^Wcight|  one  of  the  plaintiffs,  being  in  the  house  at  the 

You  XLIlHJ. 
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table  where  the  water  sat,  Bamside  then  set  oat  the  bottle 
when  Engram  dnmk  and  left. .  Bamside  and  deponent  then 
drank.  Bumside  asked  Wright  to  take  a  drink,  which  be 
declined,  stating  he  had  jast  drank.  Then  Burnside  invited 
Salter  to  drink,  and  after  the  others  had  drank  be  did  so. 
After  the  drinking,  Salter,  standing  at  or  near  the  front  door 
of  the  store,  drew  out  his  money  to  pay  for  some  cigars,  when 
deponent,  by  way  of  a  prank  and  in  jest,  took  from  tht 
money  twenty-five  cents,  which  he  handed  to  Henser,  the 
clerk.  Wright  was  present  and  the  cigars  were  distributed 
among  the  company,  including  Wright.  This  is  all  the 
money  that  ever  passed  between  Salter  and  deponenti  and 
must  have  been  the  money  alluded  to  in  Henser's  affidavit 
"  Deponent  carried  the  bottle  of  whisky  off,  as  Bumside 
had  told  him  he  could  do  so.  Salter  never  treated  or  offered 
to  treat  deponent  during  the  progress  of  the  trial,  to  whisky 
or  anything  else,  and  he  had  no  conversation  with  Salter 
conceming  the  case,  either  before  or  pending  the  trial,  and 
that  his  mind  was  impartial  between  the  parties,  and  he  was 
influenced  in  his  verdict  by  the  law  and  testimony  alone)  as 
he  understood  them.'^ 

Bumdd^s  affidavit:  ''The  affidavit  of  Henser  haa  been 
carefully  read  to  him  in  relation  to  the  transactions  therein 
set  forth.  Deponent  saith,  that  at  the  adjournment  o{  the 
Court  on  Wednesday  evening  last,  he  met  Pool  on  the  street 
near  the  Court-house,  who  said  to  deponent,  '  Let's  have  a 
drink,  it  is  your  time  to  treat,'  to  which  deponent  replied, 
Met's  go  to  George  Killen's  and  get  it.'  On  the  way  to 
Killen's  store  they  casually  met  Engram,  and  invited  him  to 
go  along  and  drink  with  them.  Upon  the  arrival  of  de- 
ponent and  said  two  jurors  at  the  store  they  found  Wright 
one  of  the  plaintiffs  in  said  case,  there.  After  reaching  there 
deponent  called  the  defendant,  Salter,  and  invited  him  to 
take  a  drink.  Deponent  bought  and  paid  for  a  bottle  of 
whisky,  and  when  it  was  opened  Engram  took  a  drink  and 
then  went  off.    Subsequently  thereto,  deponent  and  Pool 
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dranky  afterwards  Salter  took  a  drink.  Deponent  also  in- 
vited Wright  to  drink,  who  excused  himself,  sajing  he  had 
just  drank.  Deponent  told  Pool  he  might  have  the  remain- 
der of  the  bottlei  and  he  took  it  and  carried  it  awaj. 

*'  Before  the  parties  separated  Salter  called  for  cigars,  and 
taking  out  a  role  of  his  money  to  pay  for  them,  Pool,  ap- 
parently in  jest  and  for  the  purpose  of  playing  a  prank  upon 
him,  took  twenty-five  cents  out  of  the  bundle  and  handed 
it  to  the  clerk,  (Henser.)  When  the  cigars  were  put  out 
such  of  the  party  as  smoked,  including  Wright,  helped  them- 
selves to  them. 

''  Deponent  was  present  during  the  whole  time  of  this  trans- 
action, and  everything  that  was  said  and  done  was  in  the  pres- 
ence of  said  Wright  There  was  no  conversation  whatever 
had  between  Salter  and  any  of  the  parties  touching  said 
cause,  and  so  far  as  deponent  knows,  or  believes,  the  meet- 
ing and  subsequent  intercourse  of  the  parties  aforesaid  was 
altogether  casual,  and  was  not  brought  about  by  any  previ- 
ous arrangement  and  understanding  whatever/^ 

Salterns  affidavit:  ''The  affidavit  of  Henser  filed  with  the 
motion  for  a  new  trial  in  said  case  has  been  read  to  him,  and 
he  states  in  relation  to  the  charges  therein  contained  against 
htmr  and  the  jurors,  Pool  and  Engram,  that  on  Wednesday 
evening  last,  after  the  adjournment  of  the  Court,  James 
Bumside  called  him  and  asked  him  to  come  over  to  the 
store  of  Killen.  That  he  went  to  said  store,  and  upon 
reaching  there  he  found  Wright,  one  of  the  plaintiffs,  the 
two  jurors  aforesaid,  and  the  said  Burnside.  He  took  a  drink 
ont  of  a  bottle  there  upon  Burnside's  invitation ;  that  he 
dnmk  with  neither  of  the  jurors  aforesaid,  and  had  no  oon- 
versation  with  either  of  them  upon  the  subject  of  the  case 
then  on  trial ;  that  everything  said  and  done  by  or  to  said 
jsmn  on  the  occasion  in  question,  was  said  and  done  in  the 
iMnoe  of  said  Wright.  That  after  deponent  bad  taken 
ll^driaki  and  was  standing  with  the  balance  of  the  party 
iiitflh/B  storo  door,  hcj  deponent|  ordered  some  cigars,  and 
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taking  his  roll  of  money  from  his  pantaloons  pocket  to  pay 
for  his  cigars,  was  unrolling  it,  and  to  his  surprise,  and  with- 
out speaking  at  all  on  the  subject  to  him,  the  said  Pool  took 
a  twenty-five  cent  bill,  seemingly  in  play  and  jest,  from  the 
pile,  and  handed  it  to  said  Henser,  the  clerk.  When  the 
cigars  were  furnished,  such  of  the  party  as  smoked,  includ- 
ing Wright,  helped  themselves.  Deponent  says  that  said 
meeting,  and  the  incidents  connected  therewith,  was  entirely 
casual,  and  not  the  result  of  any  previous  understanding  or 
arrangement  between  him  and  any  of  said  parties." 

The  Court  granted  a  new  trial  on  the  following  grounds : 

"  Ist.  Because  the  jury  found  contrary  to  the  evidence  and 
the  decided  weight  of  the  evidence. 

**  2d.  Because  there  was  a  decided  interference  with  two  of 
the  jury,  that  had  a  tendency  to  impair  the  purity  of  jury 
trials,  and  especially  as  the  finding  of  the  jary  was  against 
the  evidence  and  without  sufficient  evidence  to  support  it. 

*^  3d.  Because  the  Court  erred  in  charging  the  9th  request 
of  the  defendant's  counsel.  I  should  have  diarged  that  in 
such  a  case  they  must  weigh  the  evidence  and  find  their  ver- 
dict according  as  they  believed  from  the  evidence,  and  that 
they  might  look  into  all  the  evidence  and  see  whether  one  or 
the  other  was  corroborated."  This  grant  of  a  new  trial  is 
assigned  as  error. 

S.  D.  KiLLEX;  Hall  &  Bnowy,  Xisbets  &  Jaccsox, 
for  plaintiff  in  error.  Burden  of  proof  on  pTaintiSs :  Ist 
Cb.  PI.,  228,  229;  Gould's  PI.  Ch.,  3,  sees.  184,  189.  As 
to  discrediting  witnesses:  Code,  sees.  3816,  3808,  3809 
Ist  Murphy's  R.,  124;  Hawkins'  P.  C,  323.  Admissions 
Code,  sec.  3739.  As  to  new  trials :  Code,  sees,  3662,  3666 
83d  Ga.  R.,  529;  21st,  261 ;  22il,  211.  Finney  t».  Sand- 
ford;  Sims  &  Co.  vs.  Humber,  June  Term,  1870;  Brown 
vt.  Reed,  this  term.  The  requesteil  charge  was  right :  Ist 
Ch.  PI.  and  Gould's  PI.  Supra;  33d  Ga.  R.,  182;  Cocte 
sees.  3080,  3815,  3816,  3737.  As  to  jury:  11th  Ga.  B., 
208;  17th,  414;  34th,  379;  18th,  534;  28th,  382. 
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S.  Hunter^  Lanieb  &  Anderson^  for  defendant. 

LOCHBANE,  C.  J. 

The  record  in  this  case  conies  before  this  Court  on  excep- 
tions taken  to  the  judgment  of  the  Court  below  granting  a 
new  trial.  It  appears  that  Glenn,  Du (field  &  Company  brought 
their  action  on  an  account  against  Salter  to  recover  a  balance 
alleged  to  be  due  of  $6,834  60.  To  this  action  Salter,  by 
plea,  set  up  a  contract  entered  into  between  himself  and  the 
plaintiiTs  to  purchase  cotton  for  them,  and  for  which  he  was 
to  receive  certain  commissions.  The  plea  sets  out  fully  the 
contract,  the  cotton  bought,  the  account  between  these  par- 
ties, alleging  the  sum  of  $8,008  56  to  be  due  him,  for  which 
he  prays  judgment  against  the  plaintiffs.  The  case  came 
on  for  trial  at  the  August  Term,  1869,  and  the  jury  found 
for  the  defendant  against  the  plaintifis  the  sum  of  $3,737  09. 

At  the  same  term  of  the  Court  a  motion  for  a  new  trial 
was  made  by  the  plaintiffs  upon  several  grounds,  and  the 
Judge  granted  the  new  trial  on  three  of  the  grounds  taken, 
to-wit:  First,  Because  the  jury  found  contrary  to  the  evi- 
dence, and  against  the  decided  weight  of  the  evidence.  Sec- 
ond, Because  there  was  a  decided  interference  with  two  of 
the  jury  that  had  a  tendency  to  impair  the  purity  of  jury 
trials,  and  especially  as  the  finding  of  the  jnry  was  against 
the  evidence,  and  without  sufficient  evidence  to  sustain  the 
verdict  Third,  Because  the  Court  erred  in  charging  the 
ninth  request  of  the  defendant's  counsel,  which  was  as  fol- 
lows: ''9th.  That  whilst  it  is  true,  as  a  general  rule,  that 
two  or  three  witnesses  are  better  than  one,  and  will  be  more 
nadily  credited,  yet,  in  this  case,  upon  the  point  of  what 
this  contract  was,  made  between  one  of  the  plaintiffs,  (Mr. 
"WUght,)  alone  and  the  defendant^  it  is  witness  against  wit- 
),  and  the  plaintiffs  cannot  sustain  their  version  of  the 
irithout  additional  proof  And  these  are  the  grounds 
fJUJMifcBJ  ibr  review  as  the  assignments  of  error  in  this  case. 
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1.  It  18  not  a  question  nnder  our  Code,  sections  3860  to  3670, 
inclusive,  but  that  the  Superior  Courts  maj  grant  new  trials 
and  the  judges  may  ''exercise  a  sound  discretion  in  granting 
or  refusing  new  trials  in  cases  wliere  the  verdict  may  be  decid- 
edly and  strongly  against  the  weight  of  evidence  ^  Code, 
sectiop  3666.  And  in  cases  not  provided  for  in  the  Code, 
this  sound  legal  discretion  is  to  be  exercised  ^  aooording  to 
the  provisions  of  the  common  law  and  practice  of  the  Courts.'^ 

In  this  case  the  defendant  in  error  urges  with  earnestness 
and  confidence,  that  the  discretion  of  the  Judge  has  been 
abused  in  granting  a  new  trial  on  the  first  ground,  that  the 
verdict  was  contrary  to  the  evidence.     It  will  be  seen  that 
the  exercise  of  thb  discretion  is  lodged  by  the  law  in  the 
Superior  Courts,  and  how  far  it  may  be  reviewed  on  writ  of 
error  we  will  briefly  examine  before  passing  on  the  merits 
of  its  exercise  in  this  case,  remarking  that  it  has  been 
oS^n  held  by  this  Court,  as  a  rule,  that  this  Court  will  be 
more  indisposed  to  control  the  decision  below  in  granting  than 
in  refusing  a  new  trial :     35th  Georgia,  291 ;  36th  Georgia, 
321,  604.     This  general  principle  may  be  ibond  as  univer* 
sally  admitted  and  the  reasons  which  have  led  to  it  are  not 
only  reasonable  but  legal.     Many  of  the  cases  go  farther 
than  mere  indisposition  or  reluctance,  and  broadly  assert  that 
only  in  extreme  cases  will  it  be  done :     26th  Georgia,  164. 
These  terms  do  not  define  accurately  the  ground  of  interfer- 
ence.   They  are  based  upon  principles  well  recognized ;  bat 
the  difficulty  arises  on  the  application  of  them  to  the  case* 
In  36th  G^rgia  the  principle  is  more  dearly  stated.     Judge 
Walker  delivering  the  opinion  says :     ''  When  the  Court  be- 
low grants  a  new  trial  and  no  principle  of  law  is  violated, 
this  Court  will  not  disturb  the  ruling/'     In  40th  Greorgia, 
91,  by  Brown,  Chief  Justice,  the  judgment  of  the  Court  is 
substantially  the  same,  the  question  being  did  the  Court  abuse 
bis  discretion  in  granting  a  new  trial. 

After  this  brief  glance  at  what  has  been  decided,  we  lay 
down  the  rule  as  now  established,  that  the  Ooorl  below  is 
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invested  with  a  sound  legal  discretion  in  granting  or  refus- 
ing new  trials,  and  where,  in  the  I^itimate  exercise  of  that 
discretion,  no  rule  of  law,  or  the  principles  of  equity  regula- 
ted by  law  has  been  violated,  and  the  power  vested  in  the 
Superior  Court  has  been  judicially  administered,  this  Court 
will  not  assume  the  control  of  the  legal  discretion  of  the 
Judge  below.  Our  rigiit  only  arises  in  an  abuse  of  it,  or  in 
some  error  of  law  committed  by  the  Court  in  its  exercise. 
We  are  not  prepared  to  treat  the  judgments  of  the  presiding 
Judge,  fresh  in  the  memories  of  the  trial  and  witnesses  to 
the  proceedings  in  the  Court,  and  with  a  better  opportunity 
relating  to  do  justice  between  the  parties  as  matters  of  lit- 
tle weight  On  the  contrary,  with  a  full  appreciation  of  the 
ability  of  the  judges  below,  we  consider  their  judgments, 
particularly  in  matters  of  granting  or  refusing  new  trials, 
with  close  scrutiny  before  we  will  assume  the  control  of  set- 
ting them  aside. 

In  this  case,  we  do  not  deem  it  necessary  to  go  through 
this  volume  of  testimony,  nor  express  our  opinions  of  its 
merits  or  demerits,  further  than  is  demanded  for  the  purposes 
of  our  judgment.  We  find  that  the  testimony  conflicts  as  to 
the  material  points  of  the  matters  in  issue.  First,  as  to  the 
matter  of  compensation,  how  much  the  defendant  was  to  re- 
ceive; and  second*  as  to  the  Beall  and  Jordan  lots  of  cotton, 
whether  he  was  entitled  to  his  commissions  on  these  lots. 
In  the  Beall  cotton,  the  rescission  of  the  purchase,  its  effect, 
and  the  consent  thereto,  the  whole  matter  arising  out  of 
the  contract  and  compensation  was  fairly  laid  before  the  jury, 
and  there  was  evidence  either  way  to  have  sustained  the  ver- 
dict, sufficient  not  to  have  set  it  aside.  And  in  matters  of 
veNU<it8  found  by  juries  upon  facts  fairly  submitted.  Courts, 
hwause  of  individual  opinions  of  the  evidence,  ought  not  to 
aAitige  tlie  rights  of  juries  by  setting  aside  their  verdicts, 
iiMpfc  such  verdict  is  strongly  and  decidedly  against  the 
W§f^  of  the  evidence,  or  contrary  to  evidence  and  the  prin- 
S0Mt  jwtioe  and  equity. 
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And  where  Courts  set  aside  verdicts  except  upon  principles 
laid  down,  it  is  error;  for  the  law  nowhere  authorizes  sueh 
judicial  interference  with  the  fundamental  rights  of  trial  hj 
jury.  Dissatisfaction  with  the  finding  of  the  jurj  is  oo 
ground  to  set  it  aside.  There  must  be  an  act  in  the  verdict 
violative  of  law.  That  act  may  consist  in  the  jury  finding 
against  the  decided  weight  of  the  evidence;  for  the  law  de- 
mands that  they  shall  find  according  to  the  evidence  under 
the  rules  of  law^  and  the  law  directs  the  verdict  in  cases  of 
decided  weight  or  preponderance.  And  in  this  case  we  hold 
that  the  first  ground  did  not  invoke  judicial  interference  to 
set  aside  the  verdict. 

2.  The  second  ground  of  error  is  the  granting  a  new  trial 
upon  the  misconduct  of  the  jury.  There  is  nothing  in  which 
Courts  will  go  farther  than  in  their  protection  of  the  jury 
box.  Here  every  precaution  is  necessary  for  the  proper  and 
pure  administration  of  justice.  But  in  the  jury  box,  if  puri- 
ty and  integrity  are  not  preserved,  every  principle  of  right 
and  virtue  dies.  This  Court  has  been  vigilant  in  protecting 
the  jury  from  even  the  suspicion  of  injustice.  In  Walker  v$. 
Walker y  11  Georgia,  204,  where  one. of  the  jurors  was  en- 
tertained at  the  expense  of  a  party,  the  verdict  was  set  aside, 
notwithstanding  theaffidavit  of  Bespass,  the  juror,  that  he  had 
been  intimate  for  twenty  years  with  the  party,  had  not  con- 
versed with  him  about  the  trial,  nor  was  he  influenced  by  the 
act,  etc.  And  again,  where  the  attorney  took  home  the  hoi^e  of 
one  of  the  jurymen,  in  their  decision,  as  well  as  many  whidi 
might  be  quoted.  Courts  have  gone  far  to  set  aside  verdicts 
when  the  jury  have  been  tampered  with.  But  in  this  casei 
the  evidence  on  the  part  of  the  jurors  accused  seems  to  ex- 
culpate them  from  any  criminal  intent  on  their  part.  In  the 
case  of  Goodwin,  the  statement  of  Gray  was  contradicted  both 
by  the  juror  and  by  the  witness  who  was  present,  and  we 
do  not  think  that  what  transpired  was  sufficient  to  set  aside 
the  verdict. 

In  relation  to  the  other  two  jurors,  the  evidence  disolotffi 
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thaty  casuallj,  they  went  to  the  grocery  to  get  a  drink.  The 
plaintiff  was  there,  and  the  defendant  was  called  in.  He 
drank  afler  they  drank,  and  going  to  the  counter  to  treat  to 
cigars,  one  of  the  jury  took  twenty-five  cents  from  the  roll 
of  money  and  handed  it  to  the  clerk.  The  evidence  is  that 
he  carried  off  the  bottle  of  whisky.  It  is  true,  both  parties 
were  present,  both  looking  on  and  participating.  It  is  also 
true,  thai  connsel  knew  of  what  transpired  before  concluding 
the  case,  and  yet  went  on  with  the  argument.  All  these  facts 
are  trne,  and  wo  may,  in  the  most  generous  view  of  this  case, 
think  that  nothing  really  corrupt  was  intended,  or  did,  in 
fact,  transpire,  and  yet  we  are  not  altogether  satisfied  with  the 
meeting  and  mingling  of  jurors  and  parties  at  this  grocery. 
This  Court,  in  18  Georgia,  534,  has  held  it  insufficient  to 
set  aside  a  verdict,  when  some  of  the  jurors  entered  a  gro- 
cery and  had  conversation  with  various  persons,  not  in  rela- 
tion to  the  case,  and  in  presence  of  the  bailiff  and  the  ac- 
cused. But  the  Court  regarded  the  conduct  reprehensible, 
notwithstanding  the  exculpatory  affidavits  of  the  jurors  and 
bailiff,  and  only  affirmed  the  verdict  because  no  injury  re- 
sulted from  the  improper  conduct. 

We  might  remark  that  the  practice  of  receiving  ezculpaF- 
tory  affidavits  is  not  generally  received  in  support  of  verdicts, 
no  more  than  in  impeachment  of  them,  and  is  restricted  to 
8och  issue  only  as  applies  to  the  juror  himself,  in  case  of  purg- 
ing contempts.  The  mere  fact  of  taking  a  drink  in  a  gro- 
cery will  not  vitiate,  but  where  tliiB  party  treating  calls  in 
the  defendant,  and  he  and  the  plaintiff  are  both  present  and 
one  of  the  jurors  takes  off  the  bottle,  there  may  be  some- 
thing in  this  unexplained  liberality  that  might  have  been  in- 
tended to,  and  in  fact  did  influence  the  result.  In  the  case 
of  misconduct,  in  2  Swan,  348,  the  Court  evidently  held  the 
Intting  of  the  juror  to  soda  water,  etc.,  by  defendant,  im- 
^fmfBt,  bat  inasmuch,  under  the  practice  of  Tennessee,  as  it 
Wggmred,  be  was  in  favor  of  a  verdict  for  plaintiff,  it  was 
H^Mjimnffiiiiiiiil  to  set  aside  the  verdict.    And  in  8  Grattan  it 
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is  not  misbehaviour  for  jurors  to  drink  with  a  witness  for 
the  Commonwealth^  if  it  is  done  in  the  presence  of  the  sher- 
iff and  as  a  courtesy.  Such  is  the  principle  held  in  32  Maine, 
334.  Misconduct,  without  injury  to  either  party,  will  not 
vitiate.  But  in  the  case  under  review,  the  misconduct,  al* 
though  explained,  is  still  uncertain  as  to  its  effects  upon  the 
finding. 

If  it  was  known  to  the  plaintiff,  however,  it  was  his  duty 
to  have  made  objection,  if  he  believed  it  was  injurious  to 
him  or  his  interests,  and  having  failed  to  make  it  known  at 
the  time,  he  will  be  held,  under  the  circumstances,  to  have 
waived  it;  and  it  is  too  late  to  complain  after  the  verdict  is 
found  against  him.  And  we  do  not  hold  that  a  new  trial 
ought,  on  this  ground,  to  have  been  ordered. 

3.  We  come  now  to  the  last  proposition  in  this  case,  and 
that  is  upon  the  Judge's  charge,  as  requested.  We  are  clearly 
of  opinion  this  this  charge  was  error,  and  the  Court  ought,  to 
have  granted  a  new  trial  on  this  ground.  '^  If  the  jury  be- 
lieve that  the  contract  was  made  between  one  of  the  plain- 
tiffs, Mr.  Wright  alone,  and  the  defendant,  it  is  witness 
against  witness,  and  the  plaintiffs  cannot  sustain  their  version 
of  the  contract  without  additional  proof."  In  Brooks  V8» 
Smith,  2l8t  Georgia,  261,  this  Court  held  :  <'  Where  the  tes- 
timony seems  to  be  equally  balanced,  a  single  witness  deposing 
on  each  side,  the  Court  will  not  grant  a  new  trial  because 
the  verdict  is  contrary  to  the  evidence.  It  is  for  the  jury 
alone  to  decide  upon  the  credibility  of  the  witnesses.  This 
ease  is  decided  by  the  principle  laid  down  in  39  Georgia, 
359-60,  and  in  the  case  of  Brown  vs.  Reedj  at  this  term ; 
and  we  therefore  affirm  the  judgment  of  the  Court  below 
granting  a  new  trial  on  this  ground. 

Judgment  affirmed. 
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Jambs  Martin,  sheriff,  plaiutiff  ia  error  vs.  Mark  A« 

Huson,  defeodant  in  error. 

(LoCRBAVV,  0.  J.,  Mnc  Moaritj  for  tho  ihoriff  woald  not  preddo  ) 

An  execation  was  placed  in  the  sheriff's  hands,  which  issued  on  a  judg- 
ment rendered  since  the  first  of  June,  1866,  and  a  rnle  was  taken 
against  the  sheriff  requiring  him  to  show  cause  why  he  should  not  be 
attached  for  contempt  of  the  process  of  the  Court  in  failing  to  make 
the  money  due  the  plaintiff  therein.  And  the  sheriff  shewed  for  cause 
that  he  had  been  notified  by  the  defendant  that  the  judgment  on  which 
the  execution  issued  was  obtained  on  a  debt  or  contract  made  prior  to 
to  the  first  of  June,  1865,  and  that  the  collection  thereof  was  suspen- 
ded by  a  resolution  of  the  General  Assembly,  passed  in  1870 ;  that  the 
defendant  promised  to  save  the  sheriff  harmless  in  the  event  of  his 
not  proceeding  to  collect  the  same.  Upon  this  showing  of  the  sheriff 
the  Court  made  the  rule  absolute  against  the  sheriff  for  the  amount 
due  on  the  execution,  to  which  the  sheriff  excepted : 

HM,  That  there  was  no  error  in  the  judgment  of  the  Court  below  in 
making  the  rule  absolute  against  the  sheriff,  upon  the  showing  set  forth 
in  the  record,  that  the  sheriff's  duty  was  to  have  proceeded  to  collect  the 
money  due  on  the  execution,  unless  the  defendant  had  filed  an  affida- 
Tit  of  illegality  thereto,  or  unless  restrained  by  some  other  legal  pro- 
ceu,  from  doing  so. 

A  rule  against  a  sheriff  for  money,  and  an  attachment  for  not  paying 
over  that  money,  all  occurring  at  the  same  term,  are  the  same  cause, 
and  may  be  joined  in  one  bill  of  exceptions.     (R.  Bee  end  of  Report) 

Staj-Besolution.  Sheriffs.  Practice.  Supreme  Court.  Be- 
fore Judge  Cole.    Bibb  Superior  Court.    May  Term,  1870. 

Id  July,  1869,  Huson  obtained  a  judgment,  in  said  Court, 
against  G.  B.  Roberts  and  W.  L.  Stark.  (See  Huson  V9, 
Boberts,  d  al.,  40th  Georgia  Report,  30.)  Fi.  fa.  issued 
upon  said  judgment  on  the  21  st  of  March,  1870,  and  was 
handed  to  the  sheriff  for  collection.  He  having  failed  to 
make  the  money,  was,  at  May  Term,  1870,  ordered  to  show 
caoae  why  he  should  not  pay  Huson  the  amount  of  the  fi, 
foL  His  answer  does  not  appear  by  the  record.  But  suffi- 
0iQiit  appears  to  show  that  his  excuse  was  that  defendants 
daimed  that  said  fi.  Jo.  was  founded  upon  a  debt  made  prior 
to  June,  1865,  and  was,  therefore,  stopped  by  the  stay-reso- 
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lution  of  1870,  viz :  (**  That  all  the  proceedings  in  the  several 
Courts  of  this  State  founded  on  any  debt  or  contract  made  or 
entered  into  before  the  first  of  June,  1865,  and  all  levies  and 
sales  by  virtue  of  any  execution  so  founded  shall  be  and  afe 
hereby  stayed  until  twenty  days  after  the  recess  taken  by 
this  Genehil  Assembly  shall  have  expired/')  and  promised 
him  if  he  would  not  levy  they  would  protect  him,  and  pay 
the  debt  if  the  Court  decided  that  he  ought  to  have  levied. 
The  Court  held  this  excuse  to  be  insufficient  in  law,  and  or- 
dered the  sheriff  to  pay  the  amount  due  on  the  Ji.  fa.  Fail- 
ing to  do  this,  he  was  called  on  to  show  cause  why  he  should 
not  be  attached  for  contempt.  To  this  he  replied,  as  afore- 
said, with  this  addition  :  He  was  advised,  and  believed  it 
was  right,  to  decline  levying  under  the  circumstances  and 
therefore  declined.  The  Court  granted  an  order  that  he  be 
imprisoned  till  he  paid  said  fi.  fa.  The  granting  of  the  said 
two  rules  is  assigned  as  error. 

When  the  cause  was  called  here,  the  record  in  Huson  vs, 
Boberts  et  oZ.,  used  in  another  case,  to-wit :  Huson  vs.  Mar- 
tin was  agreed  to  be  used  here.  The  Judge  certifies  that  said 
record  was  not  used  before  him  in  the  Court  below.  It  is 
immaterial  to  say  more  about  it  here  than  that  Martin's 
counsel  said  the  case  was  covered  by  the  resolution,  because 
the  contract  was  made  before  June,  1865,  but  Huson's  coun- 
sel said  that  the  judgment  was  for  a  default  occurring  after 
the  1st  of  June,  1865.  Couusel  for  defendant  in  error  moved 
to  dismiss  the  writ  of  error  because  it  was  double,  in  that  the 
rule  for  the  money  and  the  rule  for  contempt  were  distinct 
causes.  This  was  held  to  be  no  ground  for  dismissal.  They 
then  moved  to  compel  counsel  for  Martin  to  elect  upon  which 
of  said  cases  they  would  proceed.  The  Court  held  that  there 
was  but  one  case  in  the  bill  of  exceptions. 

W.  K.  DjeGbaffenbied,  B.  Hill,  for  plaintiff  in  error. 

B.  F.  Lyon,  Jno.  Ruthbrfobd,  for  defendant. 
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Warner,  J. 

On  the  statement  of  facts  contained  in  the  record  of  this 
case,  there  was  no  error  in  the  judgment  of  the  Court  be- 
low in  granting  the  rule  absohite  against  the  sheriff  for  the 
amount  due  on  the  execution  in  his  hands  for  collection. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Mark  A.  Huson,  plaintiiF  in  error,  vs.  James  Martin, 

sheriff,  defendant  in  error. 

ExecDtion  issued  npon  a  judgment  obtained  in  1869,  and  a  rule  was 
moved  against  the  sheriff  for  not  paying  over  the  money  on  the  Ji.  fa., 
which  rule  proceeded  to  attachment,  absolute,  to  which  the  sheriff  ex- 
cepted, and  superseded  the  enforcement  thereof  by  bond,  in  terms  of 
the  law. 

And,  afler  such  proceedings  against  the  sheriff,  and  the  carrying  the  case 
to  this  Court,  the  plaintiff  in  ft.  fa.,  petitioned  the  Court,  setting  out 
these  facts,  and  the  whole  record  in  the  original  suit,  to  instruct  the 
sheriff  to  levy  the  ft.  fa.,  upon  the  ground  that  such  payment  was  not 
based  on  a  contract  between  the  parties  before  jane,  18G5,  and,  con- 
sequently, was  not  within  the  resolution  of  the  Legislature  staying  the 
levy  of  Ji.  fat.,  on  such  contracts,  which  instructions  the  Court  re* 
fosed  to  give  upon  the  ground  that  he  had  already  granted  an  attach- 
ment absolute  for  the  money  due  on  the  ft.  fa : 

Sdd,  That  there  was  no  error  to  refuse  the  instructions  under  the  cir- 
cumstances. The  party  plaintiff  had  his  option  to  initiate  his  pro- 
ceedings in  the  Court  below  by  rule  or  action  against  the  sheriff,  or, 
waiving  any  step  against  him  primarily,  to  have  brought  the  matter  for 
instructions  to  the  sheriff  before  the  Court,  upon  proper  petition,  ma- 
king the  defendants  parties  thereto.  But  having  instituted  proceeding 
by  rule  against  the  sheriff  ollicially,  and  the  judgment  thereon  having 
been,  under  the  provisions  of  the  law,  superceded  during  it^  pendency 

■   iii  this  Court,  the  whole  case  was  suspended,  and  tho^.  /a.,  could 

■Ot  proceed  at  the  instance  of  the  plaintiffs  in  ft.  fa.    And  it  was 

-  jjihtper  in  the  Judge  to  decline  such  instructions,  and  especially  as  his 

Ji^gment  on  the  rule  was  already  the  adjudication  of  the  question 

y  Wlfjblt  to  b«  rea^jadicated  by  the  petitioner. 
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SherifiB.  Practice.  Stay-laws.  Before  Judge  Ck>LB.  Bibb 
Superior  Court.     May  Terniy  1869. 

Hofloo's  counael  ruled  the  sheriff  for  not  collecting  his  jL 
/a.  against  Roberts  et  aLj  obtained  a  judgment  requiring 
him  to  pay  the  amount,  and,  on  his  failure  to  pay,  an  ord« 
absolute  for  his  imprisonment  till  he  did  pay  said  amoont  to 
Huson.  The  sheriff  sued  out  a  writ  of  error  and  thus  super- 
seded said  judgments.  At  the  same  time,  pending  this 
iuper$edea$f  Huson's  counsel  stated  to  the  Court  that  the 
pretence  by  which  the  sheriff  had  been  induced  not  to  make 
the  money,  was  that  it  was  for  a  debt  contracted  prior  to 
June  1865y  and  was  therefore  stayed  by  the  Stay-resolution 
of  I87O5  that  said  resolution  and  the  Relief  Act  passed  af« 
terwards  were  nnconstitutional,  and,  if  not,  that  this  cause 
was  not  covered  by  them.  To  prove  this,  they  presented  the 
original  record  and  evidence  in  Huson  vs.  Roberts  et  cd:  40 
GhL  R.,  30.  And  without  making  Roberts  et  a/.,  parties  to 
the  motion,  moved  the  Court  to  order  the  sheriff  to  proceed 
to  collect  said  fi  Jcl^  notwithstanding  said  Stay^resolntion 
and  Relief  Act 

The  Judge  declined  to  grant  such  order,  upon  the  ground 
that  the  fi.  fa.  itself  was  an  order  for  the  sheriff  to  proceed, 
and  because  he  had  just  passed  the  orders  absolute  aforesaid, 
because  of  his  failure  to  proceed.  This  refusal  is  assigned 
as  error. 

R.  F.  Lyon,  John  Rutherford,  for  plaintiff  in  error. 
W.  K.  DeGbaffenbied,  for  defendant  in  error. 

LOCHRANE,  C.  J. 

The  record  in  this  case  discloses  that  Huson  had  a  judg« 
ment  against  Roberts  and  Starke,  obtained  in  1869^  npon 
which  execution  issued,  and  was  placed  in  the  hands  of  the 
sheriff,  Martin,  to  levy;  that  a  rule  had  been  taken  against 
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the  sheriff  for  not  paying  over  the  nionej  thereon,  and  the 
sheriff  had  answered  the  rule,  and  the  Court  adjudged  his 
answer  insufficient,  and  made  the  attachment  absolute;  that 
the  sheriff  excepted  to  the  judgment  of  the  Court  in  the 
premises,  gave  bond  operating  as  a  euperaedeaa  until  the 
hearing  of  the  case  before  this  Court. 

Subsequent  to  these  proceedings,  upon  the  rule  against 
Martin,  sheriff,  this  case  was  presented  to  the  Court  by  pe- 
tition setting  out  these  facts  and  tlie  whole  record  of  the 
original  suit  below,  and  asking  the  Court  to  instruct  the 
sheriff  to  proceed  to  levy  and  make  the  money  on  the  fi.  fa. 
The  Judge  declined  giving  the  instructions  asked  upon  the 
ground  that  he  had  already  granted  the  attachment  absolute 
for  the  money  due  on  this  fi,  fa.,  against  the  sheriff.  And 
this  judgment  constitutes  the  error  complained  of. 

This  question  is  somewhat  anomalous,  and  arises  under  the 
peculiar  circumstances  of  the  case.  In  the  answer  of  the 
sheriff  to  the  rule,  he  sets  out  as  his  excuse  or  reason  for  not 
making  the  money,  that  the  resolution  of  the  Legislature 
staying  the  collection  of  j!.  faa.,  obtained  upon  debts  con- 
tracted before  June,  1865,  prevented  him  making  the  money. 
And  this  direction  was  invoked  upon  the  two  propositions : 

Ist.  That  the  record  disclosed  that  this  case  was  not  with- 
in the  resolution,  and 

2d.  That  the  ministerial  character  of  the  sheriff's  office 
and  his  good  faith,  might  be  a  ground  for  his  protection,  and 
the  instructions  prayed  were  intended  to  anticipate  the  judg- 
ment of  this  Court,  and  leave  him  without  excuse  or  defense 
thereafter,  in  case  he  should  be  protected. 

In  our  opinion  the  party  plaintiff  had  his  option  to  ini- 
tiate his  proceedings  in  the  Court  below.  The  sheriff  was 
liable  to  rule  or  action,  but  not  both,  and  proceedings  against 
IqiD  opoD  rule  for  the  money,  suspended  other  action  until 
fliit  was  disposed  of.  On  waiving  any  step  against  the  sber- 
|0iyiliiiariljr,  they  had  the  right  to  proceed  before  the  Court 
;j|iy|lilrQjotioD8  directing  the  levy,  upon  proper  petition,  mak*« 
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log  the  defendants  tliereto  parties,  and  adjudicating  the 
rights  presented  by  petition,  and  answers  in  the  premises;  but 
having  instituted  their  proceedings  directly  against  the  she- 
riff, other  modes  were  suspendel  until  this  was  discharged. 

And  inasmuch  as  the  sheriff,  by  his  bill  of  exceptions,  su- 
perseded the  judgment  against  himself  for  the  money  due  on 
this  fi.  fa,y  we  are  of  opinion,  that  the  Court  had  no  other 
instruction  to  give.  He  had  already  decided  the  question 
raised  by  this  very  petition  as  against  the  sheriff,  and  he 
could  not  conclude  the  parties,  defendant,  by  a  judgment  on 
their  respective  rights,  in  such  a  summary  mode  as  that  in- 
voked by  the  pleadings  iu  this  case.  We  therefore  affirm 
the  judgment  of  the  Court  below. 

Judgment  affirmed. 


J.  W.  Burge,  plaintiff  in  error,  V8,  Charles  StrobbrG| 

defendant  in  error. 

Where,  in  a  trade  of  horses,  B.  asserts  certain  material  facts  indudng 
the  trade  relating  to  the  age  and  soundness  of  the  horse,  which  prore 
to  be  antnie,  and  B.  also  promised,  in  case  anything  was  wrong,  to  make 
it  right: 

Heidi  Upon  a  suit  brought  by  S.  against  B.  on  the  breach  of  warranty, 
that  no  particular  words  are  necessary  to  constitute  a  warranty,  and 
that  the  jury  under  the  facts  of  this  case  and  the  charge  of  the  Coart, 
were  the  proper  judges  of  the  intention  with  which  such  statements 
were  made,  and  their  finding  for  plaintiff  was  not  contrary  to  law  or 
evidence,  and  the  Court  committed  no  error  in  refusing  a  new  trial  on 
the  ground  taken. 

Warranty.  Before  Judge  Cole.  Bibb  Superior  Court. 
November,  1870. 

Stroberg  claimed  damages  from  Burge  for  the  breach  of  a 
verbal  warranty  of  a  horse.  The  evidence  sufficiently  ap- 
pears in  the  opinion. 

The  Court  was  requested  to  charge  the  jury,  that  if  Burge 
simply  said  that  his  horse  was  fourteen  years  old^  without 
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intending  to  represent  him  as  no  older,  Burge  was  not  liable 
for  misrepresentation  as  to  the  age  of  the  horse.  He  so 
charged,  bat  added,  that  if  Burge  intended  to  decieve  as  to 
the  age  of  the  horse,  he  was  liable. 

The  jury  found  against  Burge.  He*moved  for  a  new  trial, 
because  the  verdict  was  contrary  to  law  and  the  evidence, 
and  because  of  said  charge. 

Lyon  A  DeGraffenbeid,  for  plaintiff  in  error. 

A.  O.  Bacon,  for  defendant.  The  charge  was  right:  6th 
Ga.  R.,  473;  R.  Code,  sea  2592,  3117. 

LOCHBANE,  C.  J. 

The  evidence  in  this  case  shows  that  Burge  proposed  to 
trade  a  horse  which  he  had,  for  a  mule  belonging  to  Stroberg. 
Stroberg  told  Burge  he  thought  the  horse  was  diseased,  which 
Burge  denied,  but  said  he  was  an  old  horse,  thirteen  years 
of  age,  and  afterwards  corrected  himself  by  saying  fourteen. 
•  Some  boot  was  asked  by  Stroberg,  and  they  did  not  trade. 
The  same  day  Burge  came  back,  giving  the  boot  asked  and 
promising,  if  anything  was  wrong  about  the  horse,  to  make 
it  right.  The  horse  died  in  about  six  weeks,  being,  by  the 
evidence  in  the  case,  about  twenty  three  or  four  years  of  age. 
The  mule,  Burge  got  was  worth  two  hundred  and  twenty-fivo 
dollars,  (^225  00)  and  the  boot  paid  was  $20  00;  Burge 
refused  to  take  the  horse  back  as  soon  as  Stroberg  found  out 
his  age  and  condition.  The  jury  found  for  the  plantiiff 
$86  00,  and  the  defisndant  moved  for  a  new  trial  on  the 
ground^  that  the  jury  found  contrary  to  the  law  and  evidencCi 
and  the  charge  of  the  Court. 

We  flee  no  reason  to  set  aside  the  judgment  of  the  Court 
below  apon  either  of  the  grounds  taken.  It  is  clear  from 
the  evidence,  that  the  verdict  of  the  jury  was  amply  sus- 
taHed  hi  this  case.  The  suit  was  for  breach  of  warranty, 
aatl'Mto  proof  sustains  the  pleadings.     In  Terhune  vs.  Dever^ 

▼eL.  XLIf-7. 
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36  Georgia  648,  it  is  held  that  no  particular  form  of  words 
18  necessary  to  constitute  a  warranty.  Every  affirmation  at 
the  time  of  sale  of  personal  chattels  is  a  warranty,  provided 
it  appears  in  evidence  to  have  been  so  intended.  The  ten- 
dency of  all  modern  cases  on  warranty,  *^  is  to  enlarge  the  re- 
sponsibility of  the  seller,  to  construe  every  affirmation  by  him 
to  be  a  warranty."  And  while  representations  made  at  the 
time  of  sale  may  amount  to  fraud,  the  right  of  action  on 
the  breach  exists  under  the  law  upon  the  contract,  irrespec- 
tive of  such  fraud  on  the  part  of  the  seller.  The  rules  of 
law  governing  sales  requires  the  utmost  good  faith,  and  de- 
vices to  evade  the  candid  and  honest  dealing  of  parties  is 
disapproved  by  the  Courts.  The  idea  in  this  case  of  stat- 
ing a  horse  was  fourteen  years  old,  without  saying  how  much 
more  he  was,  cannot  be  recognized  as  such  a  representatioo 
in  good  faith  as  the  law  requires.  And  it  made  no  difference 
whether  the  seller  knew  he  was  older  or  did  not,  the  law 
implies  the  same  liability.  In  Smith  and  Shorter  vs.  Mitchettf 
6  Georgia,  473,  Judge  Nisbet  ably  discusses  this  whole  doo- 
trine  subsequently  embodied  in  the  Code,  section  2592,  and  « 
this  principle  of  law  is  now  beyond  controversy. 

Burge's  own  testimony  in  this  case,  brings  the  contract 
within  the  principle ;  for  if  he  did  not  know  the  horse's  age, 
he  had  no  right  to  affirm  his  age:  Code,  sec.  3117.  Equally 
true  is  the  application  of  the  law  to  the  statement  of  the 
soundness  of  the  horse,  especially  as  there  was  evidence  be- 
fore the  jury,  "if  anything  was  wrong,  he  would  make  it 
right."  This  presented  to  the  buyer  such  a  contract^  coup- 
led with  the  statement  of  Burge,  bs  authorized  him  to  rely 
and  act  upon  the  affirmation  of  Burge,  and  the  charge  of 
the  Court,  submitting  the  facts  to  the  jury,  was  not  error  an- 
der  the  law  and  facts  of  the  case.  •  .    ■ 

Judgment  affirmed. 
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Thbodobe  W.  Ellis,  plaintiff  in  error  vs.  J.  H.  Zeilin  & 

Company,  defendants  in  error. 

1.  Gomplmioanto  alleged  that  they  are  entitled  to  the  sole  and  exclusive 
right  to  manufactare  and  sell  a  certain  preparation  known  as  Dr.  Sim- 
mon's Liver  Regulator  or  Medicine,  and  have  acquired  right  thereto  by 
purchase ;  and  that  they  have  expended  large  suras  of  money  in  mann* 
iactaring  and  advertising  it,  by  which  it  has  become  widely  known  and 
justly  celebrated  for  the  purposes  it  is  intended  to  accomplish.  And 
that  they  have  adopted  certain  trade- marks,  in  which  their  packages 
are  put  up ;  and  that  the  plaintiff  in  error  has  commenced  to  sell  a 
preparation  which  he  calls  by  nearly  a  similar  name,  and  is  putting  it 
up  in  packages  of  similar  form  and  size,  and  that  the  general  appear- 
ance and  printed  endorsements  thereon,  is  intended  to  take  advantage 
of  the  reputation  acquired  by  the  preparation  of  Zeilin  &  Company, 
which  they  allege  is  a  fraud  upon  their  rights,  etc.  To  which  bill  a 
demurrer  was  filed,  which  was  overruled  by  4he  Court : 

Hdd^  That  nnder  the  facts  charged  in  the  bill,  admitted  by  the  demur- 
rer, this  Court  will  not  reverse  the  judgment  of  the  Court  below,  upon 
the  ground  that  the  bill  alleged  sufficient  prima  fade  evidence  to 
predicate  the  claim  of  property  in  Zeilin  &  Company  to  the  exclusive 
right,  to  make  and  sell  such  medicinal  preparation  sufficient  to  retain 
the  bill  until  a  hearing,  upon  the  evidence  to  be  submitted  in  the  case. 

2.  Held  againj  That  in  matters  of  trade-marks  or  labels  to  medical  com- 
ponnds,  mere  similarity  of  size,  or  square  packages,  or  of  classifica- 
Uon  of  diseases  or  symptoms,  is  insufficient  to  invoke  equitable  inter- 
ference, that  compounding  patent  medicine  is  an  open  trade,  and  pro- 
tection by  law  is  only  authorized  when  the  invention  itself  or  its  own 
pecnliar  name  and  devices,  are  taken  by  appropriation  and  put 
upon  the  public  in  fraud  of  individual  rights  acquired  by  priority  of 
use  and  title  therein. 

Trade-Marks.     Copy  Right.     Equity   Practice.     Before 
Jadge  Clark.    Chambers,  Bibb  County.    August^  1869. 

J.  H.  Zeilin  &  Company  sought  to  enjoin  Ellis  from 
making  and  vending  certain  medicine  in  such  packages  and 
wrappers  as  was  calculated  to  injure  their  sale  of  a  similar 
nedieine  for  which  they  had  a  patent.  The  similarity  of  the 
and  wrappers  cannot  well  be  shown  here.  The 
ofaarges  in  the  bill  are  set  forth  in  the  opinion.  Judge 
OUtlMiiig  related  to  complainants,  referred  the  bill  to  Judge 
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•         

Clark.    He  ordered  Ellis  to  show  cause  why  the  injunctioii 

should  not  be  granted     He  answered,  and^  after  argument 

had,  Judge  Clark  ordered  the  injunction  to  issue. 

Subsequently,  Ellis  demurred  to  the  bill  because  it  had  no 
equity,  beicause  J.  H.  2ieilin  &  Company  showed  no  ezda- 
sive  right  to  make  and  vend  such  medicine,  and  because  the 
bill  showed  that  their  medicine  was  a  quack  remedy,  a  de- 
ceit upon  the  public,  and  not  deserving  the  protection  of  a 
Court. 

Complainant's  counsel  contended  that  the  demurrer  could 
not  be  entertained,  because,  by  the  granting  the  injanction 
after  a  hearing,  from  which  no  writ  of  error  was  sued  out,  the 
matter  was  res  adjttdicata.  Judge  Clark  overruled  the  de- 
murrer, and  that  is  assigned  as  error. 

• 

Whittle  &  Gustin,  John  P.  Fort,  for  plaintiff  in  er- 
ror. To  enjoin  use  of  trade-mark  complainant's  title  must 
be  clear  2  Hopk.  Ch.,  (N.  Y.)  553;  4  E.  D.  Smith's  R, 
390;  24  Barb.  R.,  164;  Law  Dig.,  409  to  412;  2  Sand. 
Ch.,  622)  628.  Complainants  did  not  invent  but  bought  of 
another,  not  inventor,  who  was  "  authorized  only  to  make 
and  sell "  the  same.  This  is  only  an  agency :  R.  Code^ 
sec.  2152.  No  delegation :  R.  Code,  sec.  2153.  Death  of 
seller  revoked  this  agency:.  R  Code,  sec.  2157.  Copy- 
right does  not  extend  to  labels :  Ist  Brightwell's  Dig.,  193; 
2d,  90.  The  medicine  is  a  secret,  quack,  medicine,  not  entitled 
to  judicial  protection:     11  Law  Rep.,  130;  Law  Dig.,  275. 

Lanier  &  Anderson,  for  defendants. 

LOCHRANE,  C.  J. 

1.  The  defendants  in  error  filed  their  bill  in  equity,  al- 
leging that  they  are  entitled  to  the  sole  and  exclusive  mano* 
£ioture  and  sale  of  a  certain  medicinal  preparation  known  m 
^'Dr.  Simmons'  Liver  Regulator  or  Medicine,"  having  ao- 
qaired  the  right  thereto  by  purchase  from  the'  son  of  Dr.  A. 
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Q.  Simmons,  the  inventor.  Tliey  allege  that  they  have  ex- 
pended large  sums  of  money  in  manufacturing,  advertising, 
etc.,  and  that  it  has  become  widely  known  and  justly  cele- 
brated for  the  purposes  it  is  intended,  medically,  to  accom- 
plish, and  that  they  have  adopted  certain  trade-marks  in 
which  their  packages  are  put  up,  which  have  been  entered 
nnder  the  Copy-Rights  law  in  the  District  Court  of  the 
United  States,  at  Savannah. 

They  further  allege  that  Ellis,  the  plaintiff  in  error,  has 
commenced  to  sell  a  preparation  which  he  calls  ^^Simmons' 
Genuine  Liver  Medicine,"  and  is  putting  it  up  in  similar 
form  and  sise  of  packages,  and  the  general  appearance  and 
printed  endorsements  thereon  is  intended  to  convey  the  im- 
pression and  take  advantage  of  the  reputation  which  Zeilin 
&  Company's  preparation  has  acquired,  and  which  they  al- 
lege to  be  a  fraud  on  their  rights,  asking  injunction  and  such 
other  relief  as  may  be  within  the  powerof  a  Court  of  Equity 
to  interpose. 

To  this  bill  the  defendants  filed  a  demurrer,  and  it  is  upon 
the  jndgmerit  of  the  Court  below  overruling  the  demurrer 
that  error  is  assigned,  and  the  question  now  comes  before 
this  Court  Our  judgment  is  invoked  upon  the  facts  admit- 
ted by  the  demurrer  as  they  are  alleged  to  exist  in  the  bill ; 
and  one  main  distinguishable  criterion  in  all  cases  of  this 
character  is  the  intention  of  the  parties  in  using  the  similar- 
ities of  trade-marks  claimed  by  another,  which  by  the  plead- 
ings is  admitted  to  be  ^'  to  take  advantage  of  the  reputation '' 
of  the  manufacture  of  Zeilin  &  Company.  The  language  is 
'^that  the  said  Ellis  is  imitating  the  form  and  style  of  the 
package  and  wrapper  used  by  your  orator  as  aforesaid  to 
take  advantage,"  eta 

It  will  be  noticed  that  the  bill  does  not  charge  Ellis  with 
niidiig  the  same  article.  In  &ct,  the  exhibits  negative  this 
iillj'^  Ellis  publishes  his  article  as  prepared  only  by  him, 
MA  SMlin  &  Company  say  their  preparation  is  prepared 
d^litjr  them.  'Again,  Ellis  calls  his  (immediately  under  a 
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large  symbol  not  in  the  other  label)  Dr.  A.  Q.  Simmoas' 
Genuine  Liver  Medicine,  the  other  is  "Dr.  Simmons'  Liver 
Regulator  or  Medicine."  The  type  used  is  different,  the  ar- 
rangements of  words  different;  classes  of  disease  different  in 
part.  And  upon  a  fair  view  of  the  trade-mark  on  these 
packages  we  are  not  satisfied  that  they  appear  to  imitate 
Zeilin  &  Company's  medicine,  but  rather  to  set  up  an  orig- 
inal and  distinct  claim  to  the  medicine  put  up  and  sold  by 
Ellis. 

2.  In  matters  of  trade-mark  we  lay  down  the  rule  to  be, 
that,  in  order  to  authorize  the  interposition  of  a  Court  of 
Equity,  the  title  to  the  use  and  enjoyment  must  be  clear  and 
unquestionable,  and  will  be  adjudicated  only  upon  the  rights 
of  parties  before  the  Court  and  as  between  their  conflicting 
claims,  and  not  with  a  view  to  the  guardianship  of  the  pub- 
lic upon  the  merits  or  demerits  of  nostrumaf  except  in  cases 
where  injury  to  the  public  health  or  morals  enters  into  the 
ingredients  of  the  allegations. 

And  in  matters  of  medical  agents,  whose  effects  are  upon 
the  human  system,  any  man  has  a  right  to  compound  his 
liver  medicine  or  other  medicine  and  publish  all  the  diseases 
within  its  range  of  cure,  no  matter  how  many  predeoessors 
or  precedents  he  may  have  had,  and  to  put  it  in  such  bottles 
or  packages  as  he  pleases,  so  long  as  he  does  not  set  up  the 
right  to  another  man's  property  or  advertise  for  sale  another 
man's  wares,  and  does  not  use  his  invention  with  its  prints, 
packages  and  symbols  as  his  own.  As  soon  as  be  does  this 
he  is  liable  in  law,  and  will  be  restrained.  We  recognize  the 
property  in  trade-marks  or  business,  but  do  not  recognize 
that  every  person  is  restrained  from  putting  his  own  in  two 
ounce  bottles  or  four  ounce  packages,  and  printing  the  dis- 
eases it  will  cure,  because  somebody  else  has  done  so. 

The  line  is  drawn  around  the  invention  and  its  devices, 
only  so  far  as  to  prevent  another  taking  it  and  appropriating 
it.  Similarity  of  disease  in  its  classification  or  of  symptoms 
in  their  various  phases  are  the  property  of  all. 
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We  do  not  think  there  was  equity  in  this  bill  on  the  mere 
question  of  similarity  in  the  trade-marks.  But  as  the  de- 
murrer adi^its  that  what  was  done  was  done,  intentionally 
to  take  advantage  of  the  reputation  of  his  ''  Simmons'  Liver 
Medicine,"  we  cannot  hold  the  Judge  below  erred  in  retain- 
ing the  bill  for  a  hearing  to  let  the  whole  matter  be  deter- 
mined upon  its  merits. 

Judgment  affirmed. 


O.  M.  Logan,  trustee,  plaintiff  in  error  r«.  W.  P.  (joodall, 
executor,  and  his  tenants,  defendants  in  error. 

(LoCBEAHi,  C.  J.,  said  he  bad  been  oonsalted  by  and  had  advised  Loran.  bat  was 

not  employed.   By  request,  he  presided.) 

Where  on  the  trial  of  an  action  of  g'ectment  for  a  lot  in  the  city  of  Ma- 
con, in  favor  of  George  M.  Logan,  Trustee  for  Mrs.  A.  E.  McLaugh- 
lin, it  appeared  that  in  1850  McLaughlin  and  his  wife,  on  their  mar- 
riage in  Richmond  coanty,  entered  into  a  marriage  contract,  in  which 
McLaughlin  covenanted  with  John  T.  Lamar,  who  was  a  party  to  and 
signed  the  deed,  that  his  wife  should  have  a  separate  estate  in  certain 
real  and  personal  estate  belonging  to  her  before  the  marriage ;  that 
subsequently,  in  1886,  the  city  lot,  of  which  the  property  in  dispute  is 
a  part,  was  leased,  with  the  proceeds  of  the  separate  estate  for  nine 
hundred  and  ninety-nine  years  from  the  city  of  Macon ;  that  a  deed  of 
lease  was  taken  to  John  T.  Lamar,  Trustee  for  Mrs.  £.  McLaughlin ; 
that  in  1842  Lamar  died  ;  that  in  1842,  McLaughlin  conveyed  the  lot 
to  White  k  McLaughlin,  partners,  McLaughlin  being  one  of  the  firm 
in  consideration  of  one  dollar ;  that  in  1849  the  whole  lot  was  sold  as 
the  property  of  White,  at  sheriff's  sale,  under  an  execution  against 
White  only ;  that  on  the  day  of  the  sale  the  purchaser  reconveyed  the 
lot  to  White ;  that  McLaughlin  saw  the  advertisement  of  the  sale,  and 
was  in  the  city  on  the  day  of  the  sale,  but  was  not  present  at  the  sale ; 
thai  the  defendants,  through  several  intermediate  purchasers,  hold  a 
portion  of  the  lot,  under  the  title  from  White  as  the  owner  of  the 
wImU  i  that  they  had  no  notice  of  the  marriage  settlement,  or  of  the 
ftets  that  the  lease  was  paid  for  with  the  separate  funds  of  the  wife, 
'  ^M  have  in  good  faith  made  valuable  improvements  upon  it. 
^MMlfl*  That,  nnder  the  marriage  settlement,  Lamar  became,  by  opera- 
.^  law,  tnistee  for  the  protection  of  the  separate  estate,  and  if  the 
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lease  was  paid  for  by  the  separate  funds  of  the  wife,  Lamar  was  in 
equity  a  trustee  for  her  sole  use  pf  the  lot  conveyed  in  the  lease ;  that 
at  his  death  the  trusteeship  became  yacant,  and  the  Judge  of  the  Su- 
perior Court  might  legally  appoint  a  successor  who  cdbld  maintun 
ijectment  on  the  title. 

2.  That,  althonghi  by  the  law  as  it  stood  before  the  adoption  of  the 
Code,  the  deed  ^'  to  Lamar,  trustee  for  Mrs.  McLaughlin,"  did  not 
contain  any  words  sufficient  to  exclude  the  marital  rights  of  the  hus- 
band, yet,  as  between  the  wife  and  her  husband,  or  purchasers  from 
him  with  notice  of  the  wife's  rights,  or  between  her  and  wrong  doers, 
marital  rights  did  not  in  fact  attach,  and  her  trustee  may,  as  against 
him,  or  purchasers  from  him  with  notice,  or  mere  wrong-doers,  main- 
tain ejectment  for  the  lot. 

8.  That  inasmuch  as  the  deed  to  Lamar  was  to  '^  Lamar,  tro9tee  for  Wm. 
McLaughlin,''  it  did  not  upon  its  fieice,  as  the  law  then  was,  exclude 
the  rights  of  the  husband,  and  persons  dealing  with  him  had  a  right  to 
treat  him  as  the  true  owner,  and  any  purchaser  from  him  or  under 
him,  without  notice  of  the  equitable  rights  of  the  wife,  if  the  purchase 
be  bona  fide,  will  be  protected  against  her  rights. 

4.  Under  the  deed  from  McLaughlin  to  White  &  McLaughlin,  only  ao 
undivided  half  of  the  lot  passed  to  White  and  the  purchasers  at  the 
sheriff's  sale,  and  those  holding  under  that  sale,  hold  only  the  interest 
of  White ;  nor  does  the  fact  that  McLaughlin  saw  the  advertisement 
and  was  in  the  city  at  the  time,  but  was  not  present  at  the  sale,  estop 
'the  wife  or  her  trustee  from  setting  up  against  said  purchasers,  her 
right  to  the  other  undivided  half  of  the  lot. 

6.  One  tenant  in  common  may  bring  ejectment  against  his  co-tenant,  if 

tbe  possession  of  the  co-tenant  be  adverse  ;  if  a  recovery  is  had  the 

plaintiff  wi)l  be  put  in  possession  as  tenant  in  common,  leaving  to  the 

•  parties  the  right,  by  writ  of  partition  or  by  bill  in  equity  to  settle  any 

equities  there  may  be  between  them  as  tenants  in  common. 

See  concurrence  of  Warner,  J. 

Trusts.  Marriage  Settlements.  f^eotmenL  Before  Judge 
CoLB.     Bibb  Superior  Court,  May  Term,  1870. 

This  was  ejectmeut  for  part  of  lot  number  fifteen,  in  tbe 
western  range  of  two  acre  lots  in  Macon^  by  Doe,  upon  a 
demise  from  John  T.  Lamar,  as  trustee  of  Mrs.  E.  W. 
McLaughlin,  for  forty  years  from  the  1st  of  January,  1842, 
against  Roe,  casual  ejector,  and  William  P.  Goodall,  as  execu- 
tor of  Robert  P.  McEvoy,  as  tenant  in  possession.  The  de- 
fenses were,  not  guilty,  and  prescription  of  seven  years. 
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Plaintiff's  oonnsel  read  in  evidence  a  marriage  settlement 
made  in  Richmond  county,  Georgia,  on  the  28th  of  Decem- 
ber, 1830,  between  Alexander  B.  McLaughlin,  of  Bibb  coun- 
ty, Elizabeth  W.  Bugg,  of  Richmond  county,  and  John  T. 
Liamar,  of  Bibb  county,  signed  by  the  three,  recorded  in 
Richmond  county,  on  March  the  22d,  1831,  and  in  Bibb 
county,  on  the  2d  of  Febuary,  1870,  the  body  of  which  was 
as  follows: 

Whereas,  Samuel  Bugg,  late  of  the  county  of  Richmond, 
and  State  aforesaid,  the  father  of  the  above  named  Elizabeth, 
was  in  his  life-time,  and  at  the  time  of  his  death,  seized  and 
possessed  of  a  good  estate,  real  and  personal,  to  a  distributive 
share  of  which  the  said  Elizabeth  was,  and  is,  entitled,  and 
upon  a  division  of  which  estate,  after  the  payment  of  debts, 
there  fell  to  the  share  of  said  Elizabeth  the  following  negro 
slaves,  to-wit:  Billy,  Joe  and  Sari  lie,  and  an  interest  in  the 
swamp  plantation  called  Egypt,  below  Augusta,  being  one- 
fourth;  and  whereas,  a  marriage  is  intended  shortly  to  be 
had  and  solemnized  between  the  said  Alexander  R.  and  said 
Elizabeth  W,  it  is  agreed  by  and  between  the  said  Alex- 
ander and  Elizabeth,  that  if  said  marriage  shall  take  effecti 
then,  notwithstanding  the  said  marriage,  said  Alexander  R., 
his  administrators,  executors  or  assigns,  shall  not  nor  will 
intermeddle  with  or  have  any  right,  title  or  interest,  either 
in  law  or  equity  in  or  to  any  part  of  the  property  before  de- 
scribed as  belonging  to  the  said  Elizabeth,  or  in  or  to  any 
part  or  portion  of  property  to  which  the  said  Elizabeth  is 
DOW  entitled,  or  interested  in  either  at  law  or  in  equity, 
whether  in  possession  or  expectancy  as  one  of  the  distribu- 
tors of  her  late  father,  Samuel  Bugg,  or  in  any  other  manner 
whatever.  Now  this  indenture,  witnesseth  that,  for  the  mak- 
ing the  said  agreement  good,  and  effectual  in  the  law,  and 
for  the  keeping  and  preserving  the  property  aforesaid,  to  and 
ftp  the  separate  use  of  her,  the  said  Elizabeth,  and  so  that 
the  limn  sliall  not  be  in  the  power  or  disposal  of  the  said 
AUumiiw  R.  McLaughlin,  or  liable  to  the  payment  of  any 
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of  his  debts  or  any  encumbrances;  he,  the  said  Alexander 
B.,  doth  for  himself,  his  exectors  and  administrators,  and  for 
each  and  every  of  them,  covenant,  declare,  and  agree  to  and 
with  the  said  John  T.  Lamar  and  his  executors  and  admin- 
istrators, by  these  presents,  that  notwithstanding  the  said 
intended  marriage  shall  take  effect;  the  property  of  the  said 
Elizabeth  shall  be  accounted,  be  reckoned,  and  taken  as  a 
separate  and  distinct  property  and  estate  from  the  property 
and  estate  of  him,  the  said  Alexander  B.,  and  in  no  wise  lia- . 
ble  or  subject  to  him  or  to  the  payment  of  his  debts,  or  either 
of  them,  but  shall  be  ordered,  disposed,  and  employed  to 
such  person,  or  persons,  and  to  such  use  or  uses  and  inteoiB 
and  purposes,  and  in  such  manner  and  form  as  is  hereafter 
mentioned  and  declared ;  that  is  to  say,  that  all  the  separate 
and  distinct  estate  before  declared  and  allotted  for  the  said 
Elizabeth,  shall  be  had,  taken,  held,  possessed,  and  enjoyed 
by  the  said  Elizabeth,  and  further,  that  the  said  Elizabeth 
may  dispose  of  the  said  property  by  her  last  will  and  testa- 
ment. But  in  event  of  there  being  issue  of  the  marriage 
intended  to  be  solemnized  between  the  said  Alexander  & 
and  Elizabeth,  and  the  said  Elizabeth  departing  this  life  with- 
out will,  or  making  other  disposition  of  said  property,  then, 
and  in  that  event,  the  same  shall  go  to  and  rest  in  the  child 
or  children  of  the  said  Elizabeth  and  their  legal  representa- 
tives in  equal  degree.  And  if  there  be  no  child,  or  childreo, 
or  legal  representative  of  children,  then,  and  in  that  event, 
the  same  shall  go  to  and  vest  in  said  Alexander  McLaughlin, 
and  that  it  shall  and  may  be  lawful  to  and  for  the  said  John 
T.  Lamar,  at  any  time  from  aud  after  the  said  intended  mar- 
riage shall  take  effect,  to  commence  any  action,  or  suit  in 
law,  or  equity  in  the  name  or  names  of  said  Alexander  B. 
and  Elizabeth,  his  intended  wife,  against  any  persons  for  the 
recovery  of  any  sum  or  sums  of  money  due  or  to  grow  due 
to  the  said  Elizabeth  on  the  said  separate  estate  of  her,  the 
said  Elizabeth  as  aforesaid.  And  that  the  said  Alexander  B. 
shall  and  will  avow,  justify,  and  maintain  all  lawful  acUoos 
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and  suits  that  shall  be  commenced  for  recovery  of  the  prem- 
ises, and  will  as  oflen  as  desired  thereto  by  the  said  John  T. 
Lamar,  join  with  the  said  Elizabeth,  his  now  intended  wife, 
in  any  receipts,  release,  discharge  or  assignment  necessary  to 
be  given  on  receiving  any  of  the  money  due,  or  to  grow  due 
to  the  said  Elizabeth,  as  aforesaid.  And  also  that  the  said 
Alexander  R.,  his  executors  or  administrators  shall  not  nor 
will,  at  any  time  or  times  hereafter,  do,  commit,  suffer,  or 
cause  to  be  done  or  committed,  or  suffered,  any  act,  matter, 
or  thing  whatever,  whereby,  or  wherewith,  or  by  reason,  or 
means  of  which  the  said  Elizabeth  shall  or  may  be  in  any 
way  frustrated  or  hindered  in  the  having,  holding  and  enjoy* 
ing  her  said  estate  for  her  own  separate  use.  Provided,  also, 
an<l  it  is  declared,  concluded  and  agreed  between  the  parties 
to  these  presents  that  the  said  Alexander  R.,  his  executors 
and  administrators  shall,  from  time  to  time,  and  all  times 
hereafter,  be  indemnified  and  saved  harmless  out  of  the  sepa- 
rate estate  of  the  said  Elizabeth,  of,  and  from  all  manner  of 
ooBts  and  charges,  damages  or  troubles  that  he  or  they  shall 
or  may  sustain,  incur  or  be  put  unto  by  reason,  or  means  of 
his,  the  said  Alexander  R.  joining  or  being  made  a  party  in 
any  action  or  suit  for  recovering  any  part  of  the  said  separate 
estate  of  die  said  Elizabeth,  or  joining  or  being  made  a  party 
in  any  receipt,  release  or  assignment  to  be  made  and  given 
upon  receiving  any  part  of  the  separate  estate  of  her,  the  said 
Elizabeth,  as  afotesaid,  or  on  any  other  account,  whatever,  or 
relation  to  the  said  separate  estate, 

'  (They  next  read  in  evidence  a  lease  made  the  11th  July, 
1836,  by  the  Mayor  and  Council  of  Macon  to  John  T. 
Lamar,  as  trustee  for  Mrs.  McLaughlin,  recorded  February 
Isty  1870,  the  body  of  which  was  as  follows:  ^'The  said 
Mayor  and  Council  of  the  city  of  Macon,  for,  and  in  oon- 
aidaratioD  of  the  sum  of  $90  00,  of  the  rents,  provisos  and 
lyemcnts  herein  reserved  and  contained,  which,  on  the  part 
4^!$^  Mid  John  T.  Lamar,  trustee,  as  aforesaid,  his  exeou- 
fdminiatrators  and  assigns,  are  to  be  paid  done  and 
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performed,  and  bj  virtue  of  the  acts  of  the  Greneral  AflBem- 
blj  of  the  State  of  Georgia,  authorizing  and  empowering  tht 
said  Major  and  Council  to  sell  and  dispose  of  the  said  prop« 
ertjy  domain,  land,  or  lots,  to  the  said  city  belonging  or 
appertaining,  hy  lease  for  years  or  in  fee  simple,  and  of  the 
ordinances  of  the  said  City  of  Macon,  made  in  pursuance  of 
said  acts,  have  devised,  leased,  let  and  to  farm  let,  and  hf 
these  presents,  do  devise,  lease,  let  and  to  fiirm  let,  unto  said 
John  T.  Lamar,  trustee,  as  aforesaid,  his  executors,  admioit- 
trators  and  assigns  all  that  certain  piece  or  parcel  of  land 
known  and  distinguished  in  the  plan  of  the  City  of  MaooO) 
by  two  acre  lot  number  fifteen,  in  the  Western  Range  of  two 
acre  lots  containing  two  acres,  more  or  less.    To  have  and  to 
hold  the  said  demised  premises,  with  appurteoanoes  unto  ths 
said  John  T.  Lamar,  trustee,  his  executors,  administraioft 
and  assigns  from  the  day  of  the  date  hereof  for,  and  during 
the  full  term  of  nine  hundred  and  ninety-nine  years  next 
ensuing,  and  fully  to  be  completed,  and  ended,  the  said  John 
T.  Lamar,  trustee,  his  executors,  administrators  or  assigns 
yielding  and  paying  unto  the  said  Mayor  and  Council  of  the 
City  of  Macon,  or  their  assigns,  on  the  first  day  of  April  in 
each  and  every  year  ensuing  these  presents,  during  the  con* 
tinuance  of  said  term  one  copper  coin;  (provided  the  same  be 
lawfully  demanded,)  and  also  paying  and  discharging  from 
time  to  time,  and  at  all  times  during  the  continuance  of  said 
term  all  taxes  which  may  be  levied  or  assessed  of,  or  apoa 
the  said  demised  premises  by  the  corporation  of  Macon,  the 
State  of  Georgia  or  other  lawful  authority.  And  the  said,  the 
Mayor  and  Council  of  the  City  of  Macon,  for  themselves  and 
their  successors  in  office,  do  covenant  and  agree  to,  and  with 
the  said  John  T.  Lamar,  trustee,  his  executors,  administra- 
tors,  and  assigns  that  he  the  said  John  T.  Lamar,  trusteei 
his  executors,  administrators,  and  assigns  paying  the  same 
yearly  rent  above  hereby  reserved  and  also  paying  all  taxeB 
apon  said  demised  premises  as  above  herein  provided,  shall 
and  may  lawfully,  peaceably  and  quietly,  have,  bold,  na&f 


ATLANTA,  JANUARY  TERM,  1871.        101 

Logan  V8,  Goodall. 

occupy,  poflsesSy  and  enjoy  the  said  demised  premises  with 
appurtenances,  and  every  part  and  parcel  thereof  for  and 
during  all  the  said  term  of  nine  hundred  and  ninety-nine 
years  hereby  granted,  without  any  let,  suit,  hindrance,^'  etc 

It  was  admitted  that  said  Mayor  and  Council  had  author- 
ity to  make  said  lease.  It  was  shown  that  John  T.  Lamar 
died  in  1842.  It  was  shown  that,  upon  petition  of  Mrs, 
McLaughlin  and  her  husband  and  children,  George  M. 
Logan  was,  on  the  16th  of  April,  1869,  by  the  Chancellor 
of  Bibb  county,  duly  appointed  trustee,  to  succeed  said  John 
T.  Lamar,  with  his  powers,  rights  and  duties  as  set  forth  in 
said  papers^  and  that  Logan  accepted  the  trust. 

Plaintiff  then  introduce^l  A.  B.  McLaughlin  as  a  witness, 
who  testified  that  he  intermarried  with  Mrs.  Elizabeth  W. 
McLaughlin,  (then  Bugg,)  in  Augusta,  Richmond  county, 
(Georgia,  in  1830;  that  at  that  time  he  resided  in  Macon, 
Georgia,  and  has  resideil  iu  Macon  up  to  October,  1866,  and 
in  the  county  of  Bibb,  near  Macon,  ever  since.  That  his 
wife  had  a  considerable  separate  estate  inherited  from  her 
father,  consisting  of  land,  negroes,  and  other  property  and 
money,  which  was  in  the  possession  of  himself  and  wife  and 
trustee.  And  that  the  property  mentioned  in  the  deed  from 
the  City  of  Macon  to  said  Lamar,  trustee,  was  paid  for  out 
of  proceeds  of  the  separate  estate  of  Mrs.  Elizabeth  W.  Mc- 
Laughlin, under  the  marriage  contract.  That  said  trus- 
tee was  indebted  to  her  for  negro  hire,  and  paid  about 
one-half  of  the  purchase-money  in  that  way,  and  that  he 
(witness)  paid  the  remainder  out  of  what  he  was  indebted  to 
the  estate;  that  he  was  always  indebted  to  the  estate,  though 
he  had  not  kept  her  funds  separate;  that  the  south-east  quar- 
ter of  lot  fifteen  is  the  premises  in  dispute  in  the  case,  and  con- 
taiaa  one-half  acre,  and  that  said  Theophilus  Stewart  was  in 
poMMon  thereof,  at  the  commencement  of  this  suit.  There 
Immt  and  was  then,  a  house  on  the  lot  in  dispute,  and  the 
MM-,  ms  and  is  enclosed  with  a  fence.  The  premises  in 
]|H7y  mm!  sinoe,  have  been  worth  for  rent,  an  average  of 
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$200  00  to  $250  00  per  annum.  In  1843  the  witness  exe- 
cuted a  deed  individually  to  the  partnership  of  White  & 
McLaughlin,  composed  of  witness  and  Joseph  A.  White,  to 
lot  number  fifteen  and  other  property,  and  has  not  since  seen 
the  deed. 

Plaintiff  offered  to  prove  by  said  witness,  McLaughlin, 
and  counsel  for  plaintiff  stated  in  their  place  that  they  ex- 
pected to  prove  by  him,  to-wit:  Ist.  That  the  deed  read 
in  evidence  to  the  jury  by  defendant,  and  executed  by  said 
witness  to  White  and  McLaughlin,  was  without  any  con- 
sideration, and  that  the  one  dollar  purporting  in  said  deed 
to  have  been  paid  as  a  consideration,  was  not  in  fact  {mid. 
2d.  That  at,  and  l>efore,  the  time  said  A.  B.  McLaughlin 
made  said  deed  of  conveyance  of  said  lot  to  White  and  Mo* 
Laughlin,  as  proven  by  defendants,  that  said  White  well 
knew  and  had  notice  that  said  lot  was  the  separate  estate  of 
Mrs.  E.  W.  McLaughlin  under  said  marriage  contract  Thil 
was  objected  to  by  counsel  for  defendants  as  irrelevant  testi- 
mony, unless  plaintiffs  proved  that  McEvoy,  and  all  interme- 
diate purchasers  between  him  and  said  White  had  similar 
knowledge  and  notice;  and  said  plaintiff,  having  been  called 
on  by  the  Court,  stated  that  he  had  nothing  additional  to 
offer  as  to  that  matter.  Whereupon  the  Court  sustained 
said  objection  and  refused  to  allow  plaintiff  to  make  the 
proof  aforesaid. 

Here  plaintiff  rested.  Defendant  moved  for  a  non-suit, 
but  the  motion  was  overruled.  Defendant  put  in  evidenoe 
the  following  deeds :  A  deed  conveying  said  lot  number  fifteen 
from  A.  R.  McLaughlin  to  White  &  McLaughlin  (composed 
of  himself  and  J.  A.  White,)  made  the  23d  of  May,  1843;  a 
sheriff's  deed  made  in  March,  1849,  whereby  said  property 
was  sold  under  a  sale  on  a  Ji.  fa.  against  said  White  et  oLt 
as  the  property  of  said  White  to  Thomas  A.  Brown ;  a 
quit-claim  deed  from  said  Brown  to  White,  made  the  4th 
of  January,  1857 ;  a  deed  from  said  White  to  E.  L.  Stro- 
heckeri  made  the  1st  of  July,  1852,  to  one-half  interest  only; 
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a  deed  from  said  White's  executor  to  Peter  Stubbs,  for  the 
other  half  interest,  dated  tlie  15th  of  March,  1854 ;  a  deed 
firom  Stubbs  to  James  A.  Ralston,  for  his  half,  dated  the 
Atb  of  Jane,  1859 ;  a  deed  to  part  of  the  lot  from  Ralston 
to  P.  T.  Bartram,  made  the  29th  of  April,  1862,  and  last,  a 
deed  from  fiartram  to  R.  P.  McEvoy  for  that  part  sued  for, 
dated  the  1st  of  June,  1863. 

Defendant  then  introduced  W.  B.  Johnston,  who  testified 
that  some  time,  from  1837  to  1840,  McL/augblin  was  engaged 
in  issuing  individual  change-bills;  that  he  used  the  blanks 
of  the  Hawkinsville  Bank,  the  issue  to  be  redeemed  at  the 
Ocmulgee  Bank ;  that  said  White  being  his  partner  was  in- 
terested in  the  change-bill  issues.  He  understood  from  both 
White  and  McLaughlin  that  they  were  going  to  invest  the 

«proceeds  of  the  change-bills'in  city  property,  or  were  going 
to  buy  city  property  for  security  for  redemption  of  said  bills. 
He  remembers  to  have  heard  that  lot  fifteen,  of  which  the  dis- 
puted premises  is  a  part,  was  one  of  the  lots  that  was  to  be 
purchased ;  that  he  heard  a  conversation  between  White  and 
John  T.  Lamar,  in  which  Lamar  stated  that  this  lot,  No. 
fifteen  might,  or  could  be  put  into  the  batch  of  property  design- 
ed for  that  purpose  of  indemnity.  He  remembers  these  con- 
versations more  fully  on  account  of  an  understanding  at  one 
time  that  the  property  was  to  be  sold  to  witness  in  satisfac- 
tion of  an  execution  which  he  held  against  White,  which 
agreement  White's  agent  afterwards,  while  White  was  in  the 

.  Mexican  war,  refused  to  carry  out.  On  cross-examination 
he  stated  that  the  transactions  he  testified  about  all  occurred 
after  the  partnership  of  White  &  McLaughlin  was  known 
to  the  public;  that  a  secret  partnership  between  them  was 
before  known  to  witness  and  Lamar;  that  he  did  not  know 
that  the  arrangement  as  to  the  purchase  he  heard  White  and 
iMumr  apeak  of  was  ever  carried  out,  or  that  any  money  was 
fM'ibt  that  purchase;  that  he  never  saw  any  paid,  but  that 
iAtt  the  conversations  between  Lamar  and  White  as  stated, 
.1(huTiainii  recognized  the  property  as  that  of  White  and 
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McLaughlin,  and  that  afterwards  White  had  the  coDtrol  of 
it 

Plaintiff,  in  rebuttal|  introduced  A.  R.  McLaaghlin,  who 
testified  that  he  never  knew  or  heard  of  any  such  arrange- 
ment as  that  testified  to  by  witness,  W.  B.  Johnston,  and 
none  such  was  ever  made  so  far  as  he,  McLaughlin,  knows  or 
believes;  that  the  public  partnership  between  him  and  White 
never  commenced  until  1842;  that  there  was  a  secret  part- 
nership between  himself  and  White,  and  that  began  in  1839| 
while  White  was  Cashier  of  the  Ocmulgee  Bank.  The  change- 
bills  mentioned  by  witness,  W.  B.  Johnston,  were  issued  by 
him  in  1842,  and  none  were  issued  before  that  time. 

On  cross-examination,  he  stated  that  he  was  not  present 
when  the  premises  in  dispute  were  sold  at  sheriff's  sale  as 
White's  pro{)erty,  but  that  he  saw  the  advertisements  and. 
was  in  Maeon  at  the  time,  but  did  not  attend  the  sale.  Plain* 
tiff  then  read  from  the  answers  of  Mrs.  E.  McLaughlin 
(plaintiff  cestui  que  trust)  to  interrogatories  in  the  case: 

Ist  That  she  first  learned  she  had  a  title  to  the  lot  fifteen  in 
western  range  of  two  acre  lots,  about  two  and  a  half  years 
ago. 

2d.  Witness'  little  son,  in  playing  with  a  lot  of  old  re- 
fuse papers  which  had  been  thrown  aside  as  worthlens,  hand- 
ed out  this  package  of  papers,  and  then  my  attention  was 
oalled  to  them.  On  examination,  I  found  they  were  the  pa- 
pers connected  with  my  title  to  the  abovenamed  lot.  This 
was  my  first  knowledge  that  any  such  papers  existed,  not 
knowing  of  the  existence  of  such  papers  until  they  were  dis- 
covered. She  cannot  say  how  they  were  lost.  Her  answen 
to  third  interrogatory  was  ruled  out,  which  is  copied  and  set 
out  in  the  rule  nisi  for  a  new  trial. 

Dr.  E.  L.  Strohecker,  sworn  by  defendant,  said  he  booght 
from  J.  A.  White  tiie  undivided  half  of  lot  fifteen,  as  is 
expressed  in  his  deed  at  date  thereof;  paid  the  considendJons 
specified,  which  was  the  full  value  at  the  time,  or  over;  that 
he  had  known  lot  fifteen,  western  range,  for  several  years,  per- 
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Iiaps  since  1848 ;  that  Wliite  had  been  in  ixiBsession  or  con- 
trol during  tliat  time,  and  he  knew  of  no  other  claims;  that 
after  Ralston  became  owner  of  an  undivided  half,  he  and  Ral- 
ston divided  or  )>arted  the  lot,  he  taking  the  northwest  half, 
lying  on  College  street,  and  Ralston  the  southeast  half,  front- 
ing ou  Orange  street;  that  the  lot  was  unimproved  up  to  the 
lime  he  sold,  not  enclosed. 

On  cross-examination,  he  stated  that  when  he  took  the  deed 
from  White  he  did  not  inquire  about  the  back  deeds;  was 
satisfied  with  J.  A.  Wliitc's  deed ;  that  Wliite  wanted  money, 
and  lie  bought  the  land  to  accommodate  White. 

Defendant  next  swore  William  P.  Goodali.  He  swore  he 
came  into  |Kissession  of  the  premises  in  disputet  under  Bar- 
tram's  deed  to  R.  P.  McEvoy,  as  executor  of  the  latter ;  that 
he  put  the  improvements,  or  building,  upon  this  part  of  lot 
fifteen  in  July,  1867 ;  that  they  cost  about  $1 ,500  00 ;  that  the 
average  value  of  rent  since  improvetl  was  about  $275  00  per 
annum. 

Next  for  defendant  was  Philo  T.  Bartram,  who  stated  that 
he  bargained  the  part  of  lot  fifteen  containing  the  premises  in 
dispute  in  the  fall  of  1862,  though  he  only  took  a  deed  for 
tills  part  in  1863  (see  deed ;)  that  the  lot  was  not  enclosed 
when  he  bought  it;  that  he  enclose<l  it  with  a  fence  in  the 
fiill  of  1^62;  that  the  lot  with  the  improvements  was  worth 
about  $2,500  00  y  that  he  got  no  chain  of  titles ;  only  received 
the  Ralston' deed  to  the  said  portion  of  Ralston's  half. 

Plaintiff's  counsel  requeste<l  the  Court  to  charge  the  jury 
as  shown  by  the  motion  for  a  new  trial  as  hereinafter  stated. 
The  Court  charged  the  jury  as  follows: 

This  is  an  action  of  gectment  by  George  M.  Logan,  as 
trustee  for  Mrs.  Mcljaughlin,  to  recover  a  lot  of  land  in  this 
CMDly.  The  action  is  against  Mr.  Goodali,  as  executor  of 
Mr.  McEvoy.  These  are  the  real  parties  in  the  case,  and 
mre  to  determine  from  the  law  as  I  shall  give  it  to  you, 
the  evidence  applied  to  the  law,  whether  the  plaintiff  is 
lo  raoover    In  actions  of  ejectment  I  charge  yon 

Vol.  xui— 8. 
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the  law  to  be  that  the  plaintiff  must  have  a  perfect  title  in 
himself.  It  is  not  necessary  that  the  defendant  should  show 
title  in  himself,  or  have  any  title.  The  plaintiff  must  recover 
on  the  strength  of  his  own  title.  Now,  has  the  plaintiff 
shown  title  in  himself  as  trustee  for  Mrs.  McLaughlin?  The 
only  title  offered  by  plaintiff  to  show  title  in  himself  is  a  deed 
of  lease  from  the  City  of  Macon,  dated  11th  July,  1836,  to 
John  T.  Lamar,  trustee  for  Mrs.  McLaughlin,  for  the  prem- 
ises in  dispute.  The  deed  does  not  convey  the  land  to  La- 
mar, trustee  for  Mrs.  McLaughlin,  for  her  sole  and  separate 
use,  and  if  you  believe  from  the  evidence  that  she  was  a 
married  woman  at  the  time,  then,  by  operation  of  the  law,  the 
title  to  the  property  vested  in  her  husband ;  and  if  you  be- 
lieve from  the  evidence  that  A.  R.  McLaughlin  was  her 
husband,  no  title  ever  did  or  could  rest  in  Mr.  Lamar  to  the 
exclusion  of  Mr.  McLaughlin's  marital  rights,  and  no  title 
ever  did  or  could  vest  in  Mr.  Logan  to  the  exclusion  of  her 
husband's  rights;  and  if  so,  he  is  not  entitled  to  recover,  and 
your  verdict  should  be  for  the  defendant;  and  again  the 
plaintiff  relies  upon  an  ante-nuptial  marriage  contract  entered 
into  in  1830,  between  Mr.  and  Mrs  McLaughlin  and  Mr. 
liamar,  securing  to  Mrs.  McLaughlin  all  her  property 
received  from  her  father's  estate,  or  from  any  other  source. 
This  contract  secures  the  property  thus  coming  to4ier  from 
her  father's  estate  or  otherwise  to  her  sole  use.  An  Act  of 
the  Legislature  of  Georgia,  passed  in  1847,  requires  all  mar- 
riage contracts  made  prior  to  that  time,  to  be  recorded  within 
twelve  months  from  the  passage  of  the  Act  in  the  county  of 
the  husband's  residence.  If  the  evidence  satisfies  you  that  the 
residence  of  Mr.  McLaughlin  was  in  Bibb  county  at  the  time 
of  tiie  execution  of  the  contract,  and  tiie  marriage  contract 
was  not  recorded  in  Bibb  county  within  one  year  from  the 
passage  of  the  Act,  then  I  charge  you  that,  if  Mr.  Mc- 
Laughlin sold  the  land  to  a  bona  fide  purchaser  without  any 
notice,  actual  or  constructive,  of  the  marriage  settlement,  the 
purchaser  got  a  good  title  notwithstanding  the  marriage  coo- 
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tract.  This  is  by  operation  of  the  Act  of  1847.  The  Act 
requires  that  such  marriage  settlement  as  this  should  be  re- 
corded within  twelve  months  from  its  passage  in  the  county 
of  the  husband's  residence,  and  it  declares  that,  if  it  is  not  so 
recorded,  then  the  marria6;e  settlement  shall  not  be  of  any 
force  or  effect  against  a  bona  fide  purchaser  without  notice. 
If  the  marriage  settlement  had  been  recorded  as  required  by 
law,  the  registry  would  have  been  sufficient  notice  to  the 
purchaser.  But  the  record  in  Richmond  county  is  not  notice 
to  a  subsequent  purchaser.  The  notice  may  be  actual  or 
constructive.  Actual  notice  is  when  the  purchaser  knows 
actually  that  there  is  a  marriage  settlement  that  secures  the 
property  to  the  wife.*  Constructive  notice  is  sufficient  if  it 
would  excite  apprehension  in  ordinary  minds,  and  prompt 
inquiry  into  the  actual  condition  of  things.  Now,  if  you  be- 
lieve from  the  evidence  that  Mr.  McEvoy  had  such  notice, 
or  if  you  believe  that  the  persons  under  whom  he  claims  had 
such  notice,  then  on  this  branch  of  the  case  the  sale  by  her 
husband  is  null  and  void^  and  the  purchaser  took  no  title. 
But  if  the  purchaser  did  not  have  such  notice,  then  he  took 
a  good  title  against  all  the  world,  notwithstanding  the  mar- 
riage contract.  These  principles  have  been  so  held  by  the 
Supreme  Court,  and  is  the  law  governing  this  case.  To 
recapitulate:  If  the  evidence  satisfies  you  that  the  deed  from 
the  city  to  Lamar  did  not  give  the  lot  here  sued  for  to  the 
sole  and  separate  use  of  Mrs.  McLfaughlin,  then  upon  the 
execution  of  the  deed,  it  vested  in  her  husband  by  his  mari- 
tal rights,  and  the  plaintiff  is  not  entitled  to  recover. 

And  secondly,  if  Mr.  McLaughlin  sold  this  land  to  a  bona 
fide  purchaser  without  notice,  actual  or  constructive,  of  the 
marriage  settlement,  and  the  present  defendant,  or  his  testa- 
MTj  Mr.  McEvoy,  bought  it  bonafide,  and  without  any  such 
BOtioe,  then  the  plaintiff  is  not  entitled  to  recover.  This  yoU 
MM  determine  from  the  evidence,  and  find  your  verdict 
aMtofdingly.  But  if  you  believe  from  the  evidence  that  the 
lAH  ft^  Uie  city  to  Lamar  was  for  the  sole  and  separate 
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of  Mr^.  M(-LdLue:Liiu«  iheu  uk*  title  did  jHut  veBL  io  her 
bmibviid,  box  iu  iier  trufaee,  £iiJ  ht  if  f^titdt^  to  mxHrer. 
Yen  vii]  it&ve  tiHf  d{?ed  lief<irt  ron.  and  voo  must  detcnaioe 
from  tiiai.  Or.  if  viiu  l*eli<^e  iroiu  the  "evideDoe  tJitt  Mr. 
M-cEtot,  or  liioee  ui>d47  wLdm  Le  claims  ^^  notice  at  the 
tiiiMr  tii«n'  purciia^ed  of  liif  xuarriair^'  itexileiDeol^  tLea  tlicf 
l|0t  oo  liiie.  aod  plaint  iff  if  enuiled  to  reoorer.  Th»  j<M 
iDBiit  defcermixie   from  tl>e  eriileuf^,     Yiiu  caaaot   infer  it 

Witboot  pTTKkf. 

If  TOO  find  fur  tl>e  jJaintiff,  you  will  spt:  *^  We,  ibe  jaiT, 
Sod  tW  iM-emiees  in  dispute  f^»r  the  plaintiff.*^  And  if  job 
find  the  plaintiff  entitled  to  reiit««  fiir  the  use  of  the  place* 
Uteo  asoertain  how  much,  and  if  yon  4nd  the  improveiDeole 
•qnal  to  ti>e  rents,  then  jou  cannot  find  aortliing  for  rent 

If  joa  think,  arnler  tlie  lav  and  eridencie,  that  plaintiff  if 
■at  entitled  to  recover,  then  «it  :  **  We,  the  jurr,  find  for 
ibe  defendant^ 

Tbe  jniy  found  for  the  defendant.  Plaintiff's  oounsd 
mored  for  a  new  trial  upon  tbe  fi»lk>wing  grounds: 

1st  and  2d.  Because  c^  tl^  reiection  of  said  evidence  of  A« 
R.  McLaughlin. 

3d.  Becanse  of  the  r^edion  of  tlie  following  answer  of 
Mrs.  McLaughlin  to  the  thini  interrogatory:  That  Dftost  of 
the  time  for  twentv -three  or  twentv-fonr  years  previous  to 
tills  date  she  (t}>e  witness)  has  been  in  indigent  ctrcomstanocs 
and  part  of  the  time  really  iu  a  state  of  poverty.  In  rebuttal 
of  the  insinuation  that  she  has  practiced  a  fraud  upon  tbe 
parties  who  have  bought  and  improved  the  lot  number  fif- 
teen above  referred  to,  she  says  that  being  in  entire  ignorance 
of  her  having  any  title  or  interest  iu  tbe  lot^  she  had  no 
indinatiou  to  practice  any  fraud  nor  any  inducement  to  prac- 
tice any,  and  that  she  has  done  nothing  in  r^;ard  to  the 
above  mentioned  lot,  either  with  a  view  to  establish  her  title 
or  to  ignore  the  title  of  any  one  else.  If  she  had  bad  any 
knowledge  of  the  fact  tliat  she  had  any  interest  in  lot  nam-  * 
ber  fifteen,  she  certainly  would  have  made  an  effort  long 
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since  to  establish  the  title  and  obtain  the  |K)sse88ion  of  the 
property,  as  she  has  stood  in  great  need  of  this  and  whioh 
tliis  property  might  have  afforded  her,  and  the  said  Court 
ruled  out  the  same,  and  which  ruling  the  plaintiff  claims  was 
erroneous.  The  Judge  certified  that  he  ruled  out  this  answer 
because  no  offer  to  &ssaii  Mrs.  Mclaughlin's  character  or 
motives  had  been  made. 

4th.  The  Court  erred  in  refusing  to  give  in  charge  said 
third  request  aske<l  for,  and  which  was,  and  is  as  follows,  to- 
wit:  If  liamar  (the  trustee,)  bought  the  pro|>erty  in  dis- 
pute, and  paid  for  it  with  the  separate  estate  of  Mrs.  Mc- 
Lauglflin,  then  a  complete  and  perfect  equity  vested  in  her, 
and  her  present  trustee  can  maintain  ejectment. 

Stli.  Because  the  Court  erred  in  refusing  to  give  in  charge 
.the  fourth  request  of  the  plaintiff,  and  which  was  and  is  as 
follows,  to-wit :  If  the  Court  shall  hohl  that  the  words  in 
the  deed  from  the  City  of  Macon — "  I^mar,  trustee  for  Mrs. 
E.  W.  McLaughlin  *' — are  merely  descinptio  personce,  and 
that  the  legal  title  by  that  deed  vested  in  Lamar,  that  yet,  if 
be  paid  for  it  with  her  separate  estate  her  equity  is  perfect, 
and  her  present  trustee  can  maintain  ejectment,  notwith- 
standing the  naked  legal  title  may  yet  be  in  the  estate  of 
Lamar. 

6tli.  Because  the  Court  erred  in  refusing  to  give  plaintiff's 
fiflh  request,  and  which  was,  and  is  as  follows,  to-wit:  That 
DO  marital  right  of  the  husband  having  attache<l  to  her 
property  under  the  marriage  contract,  then  such  marital  right 
cannot  attach  to  property  bought  by  her  trustee  an<l  paid  for 
out  of  the  separate  estate. 

7th.  Because  the  Court  erred  in  refusing  to  give  the  sixth 
request  asked,  and  which  was,  and  is  as  follows, to  wit:  And 
fbrther,  on  the  last  point,  if  the  Court  holds  that  the  city 
Swd  conveyed  title  to  I^amar  as  trustee,  but  that  it  contains 
IMiin^s  excluding  the  marital  rights,  the  Court  will  then 
fUt^^  that  as  the  husband  by  the  marriage  contract  re- 
JMmM  all  claim  to,  and  covenanted  never  while  she  lived 
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to  take  any  title  to  her  separate  property,  therefore  no  mari- 
tal right  attached  under  the  city  deed. 

8th.  Because  the  Court  erred  in  refusing  to  give  the  latter 
clause  of  the  seventh  request,  wh'ch  clause  was,  and  is  as 
follows,  to-wit :  That  if  the  evidence  shows  that  the  prem* 
ises  in  dispute  were  vacant,  not  in  the  occupancy  of  any  one 
until  the  fall  of  1862,  and  that  the  same  have  been  occupied 
under  paper  title  only  since  some  day  in  June,  1863,  then 
neither  the  clause  of  the  Statute  of  Limitations  nor  prescrip- 
tion will  protect  defendant. 

.  9th.  Because  the  Court  erred  in  refusing  to  charge  the 
eighth  request  of  plaintiff,  which  was,  and  is  as  follows,  to- 
wit:  That  although  the  marriage  contract  was  not  put  on 
record  under  the  provisions  of  the  Act  ^^f  1847,  that  fact 
cannot  affect  the  validity  or  invalidity  of  a  deed  made  ia^ 
1843  by  A.  R.  McLaughlin.  That  no  marital  right  having 
attached  under  the  marriage  contract,  or  by  the  deed  from 
\he  city,  McLaughlin  had  no  title  to  convey ;  and  as  to  any 
purchasera  prior  to  the  Act  of  1847  from  him  or  under  him, 
they  got  no  title  from  and  under  him ;  and  that  purchasers 
After  the  Act  of  1847  having  bought  under,  and  claiming  title 
through  or  from  one  who  had  no  title,  were  not  bona  fdt 
purchasers  under  the  laws  of  the  land. 

10th.  Because  the  Court  erred  in  refusing  the  ninth  re- 
quest of  plaintiff  to  charge,  which  was  and  is  as  foliowf^  to- 
.wit:  That  defendant  did  not  get  a  full  title  through  the 
deed  to  White  and  McLaughlin  unless  he  proves  title  from 
]i>oth  those  purchasers;  that  a  deed  from  White  alone,  or  a 
sheriff's  deed  purporting  to  convey  the  title  or  property  of 
White  only,  could  give  title  to  only  one-half  of  the  land, 
and  an  undivided  half  unless  McLaughlin  was  present  and 
assented;  or  by  some  positive  act  misled  the  buyer;  that 
although  he  knew  of  the  land  being  advertised,  the  law  did 
not  oblige  him  to  go  to  the  sale  and  notify  buyers  of  his 
claim  or  title.  Because  each  section  of  the  charge  as  given 
was  wrong,  and  because  the  verdict  was  contrary  to  lav. 
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strongly  and  decidedly  against  the  weight  of  the  evidence, 
etc. 

The  Jn(]ge  certified  that  he  declined  to  charge  the  third 
and  fourtli  requests  because  they  were  unauthorized  by  the 
evidence,  and  that  he  did  charge  the  seventh  request.  He 
refused  a  new  trial,  and  error  is  assigned  on  each  of  said 
grounds. 

John  Rutherford,  B.  Hill  and  8.  Haix,  for  plaintiff 
in  error.  1st.  John  T.  Lamar  was,  by  the  settlement,  con- 
stituted trustee  for  Mrs.  McLiaughlin,  although  he  was  not 
styled  trustee  by  the  instrument :  2  Speiice  Ex).  Jur.,  20 ; 
and  he  had,  if  not  directly,  at  least  by  necessary  implication, 
all  the  power  and  estate  vesteil  in  him  which  was  essential 
to  the  performance  of  the  oiSce :  Lewin  on  Trusts,  249,  d 
aeq.  The  husband's  covenant  to  allow  the  use  of  his  name 
in  the  bringing  of  suits,  etc.,  did  not  limit  and  restrict,  but 
enlarge<l  the  |H)wers  of  the  trustee.  2d.  Upon  the  death  of 
John  T.  Lamar,  the  trust  under  the  provisions  of  this  deed 
did  not  devolve  on  his  personal  representatives:  Lewin,  266, 
d  seq.;  there  is  no  such  purf^ise  expressed  in  the  deed,  nor 
is  it  to  be  inferred  therefrom  that  such  was  the  intention  of 
the  cestui  qUe  trust:  2  Spence  Eq.  Jur.,  38.  3d.  Neither 
oould  the  trust  under  the  circumstances  of  this  case,  upon 
the  death  of  Lamar,  devolve  upon  Mcljaughlin,  the  husband 
of  the  cestui  que  trust:  Lewin,  260,  268,  269,  44,  121,  124, 
Note  (X),  694;  2  Spenoe  Eq.  Jur.,  507;  and  this  is  true 
notwithstanding  what  was  said  obiter  and  arguendo  by  the 
Judges,  in  Boston  &,  Gunby  vs.  Cummings,  16  Ga.,  Ill ;  25 
Ga.,  283.  The  rule  is  properly  laid  down  in  Fears  vs. 
Brooks,  12  Ga.,  197;  Lewin,  279.  The  trust,  then,  could 
have  devolved  upon  no  one  but  Lamar's  legally  appointed 
MMoeaiory  who  is  the  plaintiff  in  error:  Picquet  vs.  Swann, 
4JlfiMon'8  R.     4th.  The  deed  from  the  City  Council  of  Ma- 

ii'4a  Lamar,  trustee,  his  executor,  etc.,  under  the  circum- 
vested  the  title  in  him  as  trustee  of  Mrs.  McLaughlin, 
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and  not  in  his  individual  right,  because  the  land  conveyerf 
thereby  was  purcliased  with  lier  funds,  and  a  breach  of  tnist 
cannot  be  imputed  to  him  from  this  evidence  alone;  and 
further,  becau<>e  the  transaction  was  executory  and  not  exe- 
cuted:    2  S|)ence,38;   Lewin,  265;    2  Spenoe,   204,  203; 
Taylor  vs.  Phimer,  4  M.  &  Sel.,  562 ;    Lewin,  756.     That 
this  is  an  executory   trust,  see   Adams'   £q.,  40,  41,  42; 
2  S[>ence,  128,  et  aeq.,  an<l  is  therefore  to  be  construed  and 
carrietl  out  according  to  the  intention  of  the  party,  ibid; 
Crawford   vs.  Brady,  35  Gph.  R,  190;  Johnson  vs.  Hines, 
31  Ga.  R.,  570.     5th.  In  any  event,  Mrs.  McLaughlin  has 
a  perfect  equity  to  this  land,  and  on  this  she  may  maintain 
ejectment:  Miller  vs.  Swift,  39  Ga.   U.,  91;    Peterson  vs. 
Orr,  12  Ga.,  464;    Pitts  vs.  Bullard,  3  Kelly,  5;  29  Ga., 
490 ;  and  whether  Logan  is  a  regular  trustee  or  not,  Mrs. 
McLaughlin,   who  is  a  married   woman,  may   enforce  her 
rights  by  the  use  of   his  name:    Revised  Code,  sec.  1764. 
6th.  McLaughlin,  in  making  sale  of  this  land  to  White  and 
McLaughlin,  did   not  act  as  trustee;  he  conveyer!  only  his 
own  title,  which  was  no  title  at  all ;  his  title  was  a  nullity, 
and  no  one  claiming  under  l^m  had  anything  on  which  to 
found  even  a  color  of  title ;neither  he  nor  his  vendee,  nor  any 
subsequent  purchaser  from   them,  was  in   |>osse8siou  of  the 
land  until  the  end  of  the  year  1862.     During  tliis  entire  pe- 
riod Mrs.  McLaughlin  was  under  coverture  and  had  no  trus- 
tee, nor  until  recently  had  she  any  notice  of  her  interest  in 
the  premises,  and,  therefore,  is  not  barred  either  by  the  Stat- 
tute  of  Limitations,  or  by  prescription:   Scott,  administra- 
tor, vs.  Haddock  and  wife,  11  Ga.  R.,  258.     7th.  The  sale 
by  McLaughlin  to  himself  and  White  was  a  sale  with  notice, 
and  a  fraud  :  2  Spence,  760 ;  and  there  were  also  many  ctr>- 
cumstances  of  a  striking  and  unusual  character  to  put  ineme 
conveyancers  upon  notice;  as,  for  instance,  the  nominal  a»n« 
sideration  expressed  in  tlie  deed  frem  McLau&;hIin  to  White 
and  McLaughlin,  the  sale  of  White's  interest  by  the  sheriff, 
and   the  purchase  by  Brown  and  re-conveyance  by  bim  to 
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White  for  a  merely  nominal  consideration  ;  the  gross  negli- 
gence under  so  many  sunpicions  circumstances^  and  the  fail- 
ure to  make  inqniry,  will  charge  the  parties  with  notice  : 
2  Spenoe,  754,  757,  758.  8th.  The  Court  erre<l  in  holding 
McLaughlin  incompetent  to  prove  that  the  deed  from  him 
to  White  and  McLriughlin  wa^  without  consideration  :  Rev. 
Code,  sec.  3798.  In  this  suit  McLaughlin  was  note8top{)ed 
by  his  deed  to  himself  and  White  to  8|>eak  the  truth  :  I  Star- 
kie,  99,  460.  There  was  manifest  error  in  rejecting  evidence 
to  show  that  White  had  notice  of  Mrs.  McLaughlin's  cqui- 
tftble  title,  unless  she  would  state  that  she  expected  lo  bring 
home  notice  to  subsequent  purchasers  under  him.  9th.  The 
Court  committed  error  in  applying  the  provisions  of  the  Act 
of  1847,  requiring  the  registry  of  marriage  agreements 
(Cobb's  New  Dig.,  180)  to  the  sale  and  transfer  of  the  prem- 
iaes  in  this  case.  The  Act,  by  its  terms,  does  not  embrace 
sales  made  and  completed  prior  to  its  passage,  nor  does  it  de- 
clare the  settlement  void  where  the  sale  is  made  by  any  other 
person  than  the  husband,  but  on  the  contrary  expressly  ex- 
cludes such  transactions ;  it  is  not  to  be  construed  retrospec- 
tively, or  to  have  a  retroactive  effect:  Smith's  Comm.,  sec. 
533;  16  Ga.,  109 ;  Park  on  Dower,  24 ;  14  Ga.  R.,  77;  16 
i6.,  96;  34  i6.,  386;  Rev.  Code,  sec.  7;  47  Ga.,  423,  380. 
It  is  not  to  be  extended  l)eyond  its  letter  :  16  Ga.,  Ill  ;  25 
Ga.,  283  ;  20  i6.,  223 ;  32  i6.,  163  ;  35  »..  192 ;  28  *.,  170. 
Prior  to  the  passage  of  the  Act,  any  sale  made  by  the  hus- 
band was  void,  and  there  is  no  provision  in  the  Act  for  the 
coofirmation  of  such  sales,  and  none  whatever  protecting  the 
rights  of  parties  hoMing  under  the  feofee  of  the  husband, 
who  became  such  prior  to  the  passage  of  the  Act.  Validity 
cio  only  be  given  to  avoid  act  by  the  transoendant  power  of 
Pultament:  Comyn's  Dig.  Confirmation,  (D.  I,)  (D.  5);* 
Tonebsrone,  311,  312,  314;  2  Peters  R.,  662.  That  the 
Aifta>of  the  husband  prior  to  the  passage  of  the  Act,  and 
lifconiiynymior,  was  not  designed  to  be  protected  by  the  Act, 
i.lpMlHiUy  that  he  and  the  husband  are  not  one  and  the  same 
:  25  Ga.  B.,  282 ;  33  ib.,  231 ;  ib.,  565. 
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Whittle  &  GusTiy,  Lanier  &  Anderson,  for  defend- 
ant^ furnished  no  brief  to  Reporter. 

McCay,  J. 

1.  By  the  express  terms  of  the  marriage  settlement,  the 
intended  husband  contracts  with  I^mar,  that  the  property 
of  the  intended  wife  shall  be  free  from  his  marital  rights, 
and  this  not  only,  as  to  the  property  she  then  had,  but  as  to 
any  property  she  might  thereafter  become  entitled  to,  in  any 
manner  whatever. 

By  the  rules  of  common  sense,  by  our  Code,  and  by  the 
common  law,  this,  ipno  facto,  makes  I^mar  the  trustee  of 
this  settlement.  Here  is  a  contract  with  him  for  the  use  and 
benefit  of  the  intended  wife:  See  Rev.  Code,  sec.  2279-2281. 
The  whole  scope  and  design  of  the  parties  was  to  clothe 
him  with  the  legal  right  to  protect  the  wife  in  the  separate 
estate  provide<l  for  her.  Whatever  estate  it  is  necessary  for 
the  trustee  to  have  in  order  to  carry  into  effect  this  triparte 
contract,  the  law  confers  upon  him  :  Code,  sec.  2314. 

This  was  a  mere  naked  trust,  a  confidence  reposed.  Or- 
dinarily, the  trustee  is  clothed  with  the  legal  estate,  in  terms, 
and  his  character,  as  trustee,  grows  out  of  the  limitations 
placeil  upon  his  legal  title.  If  he  sell  to  one,  with  notice  of 
the  trust,  or  if  he  die,  and  the  legal  title  pass  to  his  heirs,  in 
either  case  the  trust  follows  the  title.  It  is  imposed  by  law 
upon  the  holder  of  the  legal  estate.  The  trust,  or  confidence 
of  the  grantor,  is  personal  in  the  trustee  and  at  his  death, 
or  upon  his  abuse  of  the  trust,  the  Court  of  Chancery  will 
ap{K)int  a  new  trustee  and  direct  a  conveyance  of  the  title  to 
him.  The  trusteeship  of  the  heir  of  the  trustee  is  not  by 
virtue  of  the  original  appointment,  but  by  virtue  of  his  hav- 
'ing  the  title,  which  the  law  couples  with  the  same  trust,  as 
was  attached  to  it,  in  the  hands  of  his  ancestor.  In  this 
case,  there  is  ho  title  conveyed  to  I^mar ;  he  only  takes  such 
rights  in,  and  power  over  the  property,  as  is  necessary  to 
effect  the  objects  of  the  settlement.     At  his  death  notbiog 
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passed  to  his  heirs,  because,  the  confidence  did  not  pass,  and 
it  was  only,  by  virtue  of  that  confidence  and  for  the  pur- 
poses of  conforming  to  it,  that  Lamar  had  anything  in  the 
property. 

We  are  inclined,  too,  to  the  opinion  tliat,  in  general,  in 
this  State,  it  has  never,  at  least  for  many  years  past,  been 
ooosidered,  even  wiien  the  legal  title  was  expressly  con- 
ferred upon  the  trustees,  that  the  heir  acquired  any  legal 
rights.  The  death  of  the  trustee,  has  always  been  consid- 
ered a  termination  of  his  interest,  unless  it  was  neceesary,  for 
bis  own  protection,  that  the  interest  should  continue,  as  if 
he  was  in  advance  to  the  cestui  que  trusl,  etc. 

Be  this  as  it  may,  Courts  of  Chancery  have  always  in 
cases  of  express  trusts,  exercised  the  ])ower  of  appointing  a 
new  trustee,  on  the  death  of  the  appointee,  of  the  parties, 
unless  the  trust  be,  by  the  terms  of  the  deed,  continued; 
aody  even  then,  if,  for  any  cause,  it  become  necessary,  in 
order  to  carry  out  the  object  of  the  trust.  Hill,  on  Trus- 
tee%  190-194. 

2.  Previously  to  the  Code,  which  alters  the  law  in  this 
particular,  (Rev.  Coile,  sec.  2281,)  it  was  necessary,  in  order 
to  create  a  se|)arate  estate  in  the  wife,  that  distinct  words,  to 
that  effect,  be  used  or  that  the  nature  of  the  conveyance 
must  be  such  as  to  exclude  the  marital  rights  of  the  hus- 
band. The  mere  creation  of  a  trust  for  the  use  of  the  wife, 
by  8  stranger,  was  not  sufficient:  19th  Georgia,  577;  35th 
Georgia,  190. 

3.  Under  this  rule,  the  lease  to  Lamar,  for  the  use  of  Mrs. 
McLaughlin,  was  to  the  use  of  the  husband.  There  was 
nothing  in  the  deed  to  exclude  his  marital  rights,  and  he  had 
the  same  right  to  dispose  of  it,  to  one  who  knew  nothing  of 
the  title  but  what  appeared  upon  the  face  of  the  paper,  as  if  • 
llM^deed  had  been  in  terms  to  him. 

ilJ?w|>  A8  is  apparent  from  the  record  in  this  case,  the  hus- 
t||pd:Jiever  sold  more  .than  the  undivided  one-half  of  this 
■Bjjlit.ij'  >     It  is  true,  he  made  a  deed  to  the  firm  of  which 
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h*e  was  one  of  two  members,  of  the  whole  lot;  but  that  still 
lefl  him  the  owner  of  one  undivided  half.  The  sale,  by  the 
sherifT,  of  the  lot,  as  the  pn>perty  of  White,  could  only  pass 
White's  interest. 

4.  Nor  could  White  himself,  by  his  deetl  to  anybody,  pass 
more  title  than  he  himself  had,  to-wit,  the  one  undivided 
half.     So  of  all  the  deeds  from  White's  vendees;  they  could 
not,  by  their  mere  multiplication    or  diversity,  add  to  the 
title  of  White.     In  other  words,  as  appears  from  this  record, 
one  undivided  half  of  the  original  lot,  as  leased  to  Lamar, 
is  still,  as  to  title,  just  where  it  was  at  the  date  of  the  deed 
to  Lamar.     This  defendant  has  no  interest  in  it ;  his  chain 
of  title  does  not  cover  it ;  nor,  with  any  consent  of  the  owner 
of  it,  has  it  ever  been  separated  from  the  other  half.     Vfhj 
should  not    the  trust;,ee   recover?     He   stands,  by   appoint- 
ment of  the  Court,   in    the  shoes  of   Lamar.      Even  aft 
trustee,  under  the  terms  of  the  deed,  the  tille  to  one  undi* 
vided  half  is  in  him. 

McLaughlin  is  not  asserting  his  marital  rights,  undefthe 
deed.  Why  should  not  Logan,  as  trustee  for  Mra.  McLaugh- 
lin, answering  as  he  does  to  the  vert/  terms  of  the  lease, 
maintain  ejectment  in  the  title? 

When  it  is  replied  that,  under  the  law  as  it  stood  then, 
the  effect  of  this  lease  was  to  create  a  title  in  McLaughlin, 
the  answer  is  conclusive  that,  as  between  McLaughlia  and 
his  wife,  the  marriage  settlement  is  good,  though  not  record- 
ed, and  that  if  this  lease  was  paid  for  with  money  Ijeionging 
to  her,  as  her  separate  estate,  he  is  estopped  by  his  own  deed 
from  setting  up  his  marital  rights. 

We  are  not  sure  that  even  by  the  strict  rules  of  the  common 
law,  the  wife,  or  rather  her  trustee,  would  not,  as  against  a 
stranger,  have  the  right  under  such  circumstances,  Bot^ 
under  our  Code,  which  allows  a  party,  to  go  on  at  law,  if  he 
sees  fit  so  to  do,  we  think  the  right  of  Logan,  as  trustee 
for  Mrs.  Mcljaughlin,  to  maintain  an  action  for  the  one  un- 
divided half  is  clear. 
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As  to  the  undivided  half  sold  to  White,  and  by  White, 
through  various  conveyances,  to  the  defendants,  White,  if  he 
liacl  no  notice  of  the  truth,  or  the  subsequent  purchasers  with- 
out notice,  got  a  good  title,  they  are  presumed  to  have  seen 
the  dee<I  to  Lamar.  Any  lawyer  would  have  told  them  that 
under  that  deed,  as  the  law  stood,  McLaughlin  had  a  right 
to  sell.  They  were  not  bound  to  inquire  further.  They 
are  innocent  purchasers  without  notice,  and  no. concealed 
equity,  such  as  this  unrecorded  settlement,  or  the  fact  that  the 
money  of  the  wife  paid  for  the  lease,  can  be  set  up  against 
them. 

We  have  been  unable  to  see  what  the  sheriif^s  sale  has  to 
do  with  this  matter — none  of  these  parties  claim  under  that. 
The  fact  that  the  whole  lot  was  sold  by  the  sliarifT,  as  White's, 
to  Brown,  and  by  Brown  reconveyed  to  White,  did  not  and 
could  not  add  to  the  original  interest  of  White.  The  pur« 
diasers  from  him  took  his  title  and  nothing  more;  and  this 
18  true,  even  if  McLaughlin  had  so  acted,  at  the  sale,  as  to 
mislead  the  bidders.  When  White  became  the  purchaser 
from  Brown,  the  sheriff's  sale  became  a  mere  episode,  and 
the  title  in  White  was  that  he  acquired  under  the  deed  of 
McLaughlin  to.  the  firm. 

But  it  would  be  carrying  the  doctrine  of  estoppel  very  far, 
to  hold  one  estopped  from  setting  up  a  title  to  property  sold 
as  the  property  of  another,  at  sheriff's  sale,  for  the  reason 
that  he  knew  it  was  advertised  to  be  so  sold.  There  is  iio  pre- 
tense that  he  was  at  the  sale,  or  did  anything  to  mislead  the 
purchaser. 

We  have  not  discussed  the  question,  so  elaborately  argued 
by  the  counsel,  as  to  the  effect  of  the  failure  to  record  this 
marriage  settlement,  under  the  Act  of  1845,  upon  subsequent 
piwehasera  of  property,  which  had  been  sold  by  the  husband 
ptmunulp  to  tlie  passage  of  the  Act,  because  this  proi)erty 
(Upe.into  the  community,  under  the  deed  to  Lamar.  Prima 
JJM/tl^llltkiB  gave  the  right  to  McLaughlin  to  sell.  The  pur- 
fliipfS  bad  a  right  to  buy,  and  the  case  presented  is  one 
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of  setting  up  a  concealed  equity  in  order  to  avoid  an  appa- 
rent legal  right. 

We  do  not  decide  the  question  we  have  alluded  to.  The 
argument  for  the  plaintiff  in  error  was  very  strong,  but  as 
the  question  is  of  great  importance,  and  does  not,  as  we 
think,  arise  in  this  ease,  under  the  view  we  have  taken  of  it, 
we  leave  it  for  future  consideration. 

6,  According  to  the  view  we  have  taken  of  this  case,  the 
plaintiff,  as  the  record  stands,  is  the  owner  of  the  one  undi- 
ded  half  of  the  land  described  in  the  lease  to  Lamar.  A 
tenant  in  common  may  recover  the  whole  from  a  stranger,  or 
his  undivided  half  from  his  cotenant,  who  is  in  adverse  pos- 
session of  the  whole,  or  of  any  part  of  the  whole :  Rev. 
Code,  2283-2284.  Tlie  effect  of  a  verdict  is  not  to  dispo- 
sess  the  cotenant,  but  to  put  both  in  possession  of  the  whole. 
What  equities  there  may  be,  between  them,  based  upon  im- 
provements made  in  good  faith,  and  under  a  belief  of  t 
perfect  title,  or  what  equities  there  may  be  between  the  dif- 
ferent purchasers,  under  the  several  deeds  from  White,  we  do 
not  decide.  But  we  simply  say,  that  equity  will  not  permit, 
injustice  to  be  done,  nor  allow  one  tenant-in-common  to  get 
the  benefit  of  improvements  made,  by  his  cotenant,  under 
the  honest  belief  that  the  title  was  wholly  his. 

Judgment  reversed. 

Warner,  J.,  concurring. 

■  *  ■ 

The  deed  from  the  city  of  Macon  to  John  T.  Lamar,  as 
trustee  for  Mrs.  McLaughlin  to  the  two-acre  lot  did  not  create 
a  separate  estate  in  her,  and  the  marital  rights  of  her  hus* 
band  attached  thereto,  and  vested  the  title  in  him  by  operi- 
tion  of  law  ;  the  deed  of  A.  R.  McLaughlin,  the  liushaDd, 
to  the  firm  of  White  and  McLaughlin,  conveyed  the  one 
undivided  half  of  said  lot  to  White,  the  other  undivided 
half  was  the  property  of  McLaughlin.  The  sheriff's  sale 
under  an  execution  against  White,  and  the  sheriff's  deed 
conveyed  only  such  title  as  White  had  in  the  property,  whioh 
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was  ouly  one  undivided  lialf  thereof,  and  all  the  subsequent 
purchasers  of  that  undivided  half  of  the  lot  deriving  their 
title  through  the  original  conveyance  of  McLaughlin  to  that 
undivided  half  of  the  lot,  who  were  bona  fde  purchasers, 
claiming  under  that  original  conveyance  of  title  by  him,  are 
entitled  to  be  protected  as  such  against  the  plaintiff's  action 
to  recover  the  land.  The  plaintiff's  counsel  requested  the 
Court  to  charge  the  jury,  ''  That  defendant  did  not  get  a  full 
title  through  the  deed  to  White  &  McLaughlin,  unless  he 
prove  the  title  from,  both  these  purchasers ;  that  a  deed  from 
White  alone,  or  a  sheriff's  deed  purporting  to  convey  the 
title  or  property  of  White  only,  could  give  title  to  only  one- 
half  of  the  land,  an  undivided  half,  unless  McLaughlin  was 
present  and  assiste.l,  or  by  some  positive  act  misled  the  buyer  y 
that  although  he  knew  of  the  Und  being  advertised,  the  law 
did  not  oblige  him  to  go  to  the  sale  and  notify  the  buyer  of 
his  claim  or  title."  This  charge,  in  view  of  the  facts  of  this 
aise,  should,  in  my  judgment,  have  been  given  to  the  jury. 
The  fact  that  there  was  an  outstanding  title  in  Mcljanghlin 
to  tlie  undivided  half  of  the  land  obtained  in  virtue  of  his 
marital  rights,  as  the  husband  of  his  wife,  who  had  notice  oj 
the  tnMt  and  that  the  land  was  purchased  with  the  trtcst  funds , 
could  not  be  set  up  as  a  defense  to  defeat  the  plaintiff's  right 
to  recover  that  undivided  half  of  the  lot  in  dispute,  nor 
would  the  facts  relied  on  operate  as  an  estoppel  to  conclude 
the  rights  of  McLaughlin  to  sue  for  the  undivided  half  of 
the  land,  much  less  the  plaintiff,  whose  trust  funds  paid  for 
it|  as  against  McLaughlin's  title  to  the  undivided  half-inter- 
est ID  the  two-acre  lot  conveyed  by  the  city  of  Macon,  who 
had  notice  at  the  time  he  acquired  his  title  thereto,  that  the 
kuiid  was  paid  for  with  the  tr.ist  funds  of  the  plaintiff  under 
the  marriage  settlement. 


»    -  ■ 
1  t 
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P.  Stotesbury,  plaintiflT  in  error,  v8.  R.  S.  Lanier,  ad- 

miuistrator,  defendant  in  error. 

An  aclion  was  brought  by  the  plaintiff  against  the  defendant  as  the  id* 
ministrator  of  his  intestate,  to  recover  the  value  of  certain  goods  which 
the  plaintiff  alleged  had  been  appropriated  and  converted  by  the  de- 
fendant's intestate.     On  the  trial  of  the  case,  the  plaintiff  was  offered 
as  a  witness  for  the  purpose  of  proving  the  ownership  and  value  of  the 
articles  sued  for,  the  plaintiff's  counsel  stating  that  he  would  prove  the 
bailment  and  conversion  of  the  property  by  other  testimony.    Thetf* 
tides  sued  for  had  been  locked  up  in  a  chest  when  delivered  to  defen* 
dant's  intestate,  but  plaintiff  did  not  state  that  he  could  not  otherw}M 
prove  said  articles  or  the  value  thereof,  except  by  his  own  oath.    The 
Court  ruled  out  the  testimony  of  the  plaintiff  on  the  ground  that  Um 
defendant's  intestate  was  dead  : 

Held,  That  the  testimony  of  the  plaintiff  was  properly  ruled  ont  by  the 
Court  as  against  the  administrator,  whose  intestate  was  dead. 

After  the  testimony  of  the  plaintiff^was  ruled  out  by  the  Court,  the  plvn- 
tiff  having  no  other  evidence  to  make  out  his  case,  the  Court  allowed 
a  verdict  to  be  taken  in  favor  of  the  defendant : 

Ifeldy  That  the  allowing  of  the  defendant  to  take  a  verdict  was  error ; 
that  the  Court  should  have  dismissed  the  case. 

Party  as  witness.  Practice.  Before  Judge  CoLE.  Bibb 
Superior  Court.     May  Term,  1870. 

Stotesbury  brought  complaint  against  Lanier,  as  adminis- 
trator of  Cinthia  Wimbisli,  upon  an  open  account.  The  gist 
of  plaintiff's  cause  was,  that  he  had  entrusted  intestate  with 
certain  articles  to  keep  for  him,  that  they  had  been  converted 
since  her  death,  and  that  her  estate  was  h'able  for  their  value. 
His  counsel  said  be  could  prove  the  bailment  and  conversioa 
otherwise,  and  offered  the  interrogatories  of  plaintiff  to  show 
the  articles  and  their  value,  and  his  ownership  of  them.  Be- 
cause intestate  was  dead,  his  testimony  was  objected  to  and 
ruled  out.  Plaintiff's  counsel  offered  no  other  evidenociand 
defendant's  counsel  took  a  verdict  for  costs,  witi^ut  ol^eo- 
tion  by  plaintiff's  counsel. 

A  new  trial  was  moved  for  upon  the  grounds  that  the 
Court  erred  in  ruling  out  said  evidence  and  allowing  the  de- 
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iendaut  to  take  a  verdict    The  motion  was  overruled.  This 
is  assigned  aa  error. 

A.  O.  Bacon,  for  plaintiff  in  error. 

Lanisb  &  AiTDE&SON,  for  defendant. 

Warrbb,  J. 

The  testimony  of  the  plaiutiET,  offered  on  the  trial,  was 
properly  ruled  out  by  the  Court,  as  agiainst  the  administra- 
tor, whose  intestate  was  dead.  The  plaintiff,  having  &ilad 
to  make  oat  his  case,  by  any  evidence  which  would  entitle 
bim  to  a  verdict,  the  Court  should  have  dismissed  tho  same, 
and  it  was  error,  to  allow  the  defendant  to  take  a  verdict  in 
his  favor. 

Let  the  judgment  of  the  Court  be  reversed. 


Thohas  N.  Mihs,  plaintiff  in  error,  V8.  J.  B.  Ross  et  at., 
defendants.  * 

(Looi*i»,  C.  S„  did  not  pruld*  in  tbi<  eu«J 

1.  What*  tliere  wm  k  qneaEion  of  faot,  aa  to  whether  there  hid  been  ft 
formal  gift  br  the  father  to  the  bod,  of  real  eatate,  with  delireiy  of 
poawnion,  aiider  each  oircamatances  as  made  the  gifl  good  againat 
en^tora  of  the  firther,  and  there  waa  evidcDce  on  both  aidea,  and 
the  whole  queation  of  Uw  and  fact,  was  aubmitted  to  the  Jndge, 
this  Coart  will  not  diatarb  hie  jadgment,  onleaa  it  be  atronglr  and 
dacid«dlr  against  the  endenco. 

2,  To  make  a  valid  gift,  there  mnat  be  a  present  intention  to  give,  and  a 
eoBplMe  rennnciatioa  of  right,  bf  the  giTsr,  over  the  thing  given, 

-wMiaat  powar  of  revoention,  and  a  foil  delivery  of  poaaeiaionaaa^, 

Ptrjcof,  (H). 
legatee  of  a  specific  beqaeat  of  real  estate,  under  a  will,  who  hu 
laetit  of  the  executor  to  the  legacy,  hu  not  snch  a  title,  as  give! 
I  right  to  take  »  hoineataad  therein,  to  the  excInsioD  of  the  credit 
rf  the  testator. 
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New  trial.     Homestead.     Gifts.      Before  Judge  Cole. 
^Ji^Bibb  Superior  Court.     December,  1870. 

Mims,  an  adult,  applied  to  the  Ordinary  for  a  homestead 
out  of  certain  lands.     It  was  objected  to,  by  the  administra- 
tor, cum  testamento  annexo,  of  Mim's  father,  and  by  certain 
creditors   of  the   father,   some  of    whom   held  judgraeDts 
against  the  father,  upon  the  ground  that  it  was  the  property 
of  the  father,  and  subject  to  pay  the  father's  debts,  etc.    It 
was,  on  appeal  from  the  Ordinary,  pending  in  the  Saperior 
Court.     The  parties  agreed  to  submit  the  law  and  facts  to 
the  Judge  for  decision.     Mims  showed  that  the  land  was 
given  to  him,  by  his  fiither's  will,  as  a  specific  legacy,  and 
that,  four  or  five  days  before  his  father's  death,  he  sent  for 
Mims,  delivered  him  the  keys  to  the  premises,  and  the  title 
deeds,  saying,  the  premises  were  his,*  that  he  had  given  them 
to  him  in  his  will,  etc.    And  he  showed  that,  after  his  father's 
death,  he  treated  the  premises  as  his  own,  and  that  the  ad- 
ministrator allowed  him   to  do  so.     When  this  alleged  gift 
was  made,  the  father  was  abundantly  able  to  pay  his  debts, 
without  a  resort  to  this  land,  but  emancipation  of  slaves,  etc., 
had  changed  that  state  of  his  estate. 

On  the  other  hand,  it  appeared,  that  the  father  stayed  on 
the  place,  with  the  son,  till  he  died,  and  the  administrator 
said  he  allowed  Mims  to  treat  the  place  as  his,  only  because, 
he  supposed  that  he  could  pay  all  his  debts,  without  a  resort 
to  that  land.  The  Judge  refused  the  homestead,  and  that  is 
assigned  as  error. 

John  Rutherford,  for  plaintiff  in  error. 

Nesbits  &  Jackson,  Whittle  &  Gustin,  for  defendants. 
What  makes  a  gift:  R.  Code,  sees.  2648,  2654,  2617,  2622, 
2621.  Possession  of  giver  makes  void  as  to  creditors:  B. 
Code,  sec.  2620.  Executor's  assent  to  legacy  can  not  divest 
lien  of  judgments:  R.  Code,  sees.  2415,  2416,  3522.    Adult 
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not  entited  to  homestead   in  father's  lands:    40th  Ga.  R., 
437,  555. 

McCay,  J. 

1.  As  to  the  question,  whether  this  land  was  given  by  his 
father  to  T.  N.  Mims,  during  tlie  life-time  of  the  father,  the 
jury  has,  under  the  facts,  found  against  the  gift.  There  was 
evidence  on  both  sides  and,  under  the  rule,  the  verdict  is  not 
to  be  disturbed. 

2.  To  make  out  the  giftjt  would  require  proof  of  present 
intention  to  give — a  complete  renunciation  of  right,  by  the 
fiither,  without  power  of  revocation,  and  a  full  delivery  of 
possession,  as  a  gift,  inter  tdvoa.  If  the  act  were  only,  an 
earnest  of  the  bequest  in  the  will — a  foretaste  of  the  bounty, 
to  be  completed  at  the  going  into  effect  of  the  will,  it  was  no 
gift  to  pass  the  title.  We  think  there  is  evidence  to  sustain 
the  venliet  upon  this  point,  and,  as  we  have  said  so  often, 
we  will  not  disturb  a  verdict  which  there  is  evidence  to 
sustain  it. 

3.  Even  if  the  legal  title  to  this  land  was  complete  under 
the  will,  and   by  the  assent  of  the  executor  it  was  not  so 
complete  as  to  relieve  it  from  liens  upon  it,  whilst  it  was  the 
property  of  the  father,  at  his  death  aU  his  property  became 
assets  for  the  payment  of  his  debts.     The  legatees  tak^  sub- 
ject to  this  charge.     The  lien  of  these  judgments  followed 
the  laud  into  his  hands,  as  they  would  have  done  into  the 
hands  of  any  purchaser  from  tlie  father.     Can  he  stand  in  a 
better  position  than  a  purchaser?     It  would  be  a  violation 
of  all  principle  so  to  hold.     The  assent  of  the  executor  is 
only  effective,  so  as  to  bind  himself.     Even  the  executor 
cannot,   by    his    assent,   divest    the   judgment    lien.     He 
migbl,  perhaps,  do  this  by  a  public  sale  under  the  law,  as 
iltt  MilBoer  of  the  law,  but  it  would  be  a  strange  doctrine  to 
•Mtidl^lish  that  an  executor  may,  by  his  assent  to  a  legacy, 
l(|ipiiM  ibe  overiitors  of  their  interest  in  the  assets. 
ifpillfDi^her,  we  see  no  error  in  this  record.    It  would  be 
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grossly  unfair  to  permit  the  adult  child  of  Mr.  Mims  to 
take  the  legacy  under  this  will  and  leave  the  debts  of  the 
testator,  and  especiallyjudgment  debt,  which  the  law  makes 
of  the  highest  dignity,  unpaid. 
Judgment  affirmed. 


CuBBEDGE  &  Hazelhubst,  plaintiffs  in  erroFj  vs.  O.  F. 

Adams,  defendant  in  error. 

As  a  general  rale,  a  Coart  of  Equity  will  not  interfere  at  the  instance  of 
a  general  creditor,  before  judgment,  to  set  aside  a  voluntary  conyej* 
ance  alleged  to  have  been  made  for  the  purpose  of  defrauding  credi- 
tors, and  restrain  by  injunction  the  sale  of  property  held  by  the  debtor 
under  that  voluntary  conveyance  as  trustee  or  in  his  own  right,  on  the 
ground  of  fraud,  when  the  fraud  alleged  is  the  execution  qf  mek  vol' 
untary  conveyance  without  notice  to  the  creditors. 

The  original  jurisdiction  to  grant,  or  refuse  to  grant,  or  to  condnne,  or 
refuse  to  continue  an  injunction  in  an  equity  cause,  is  vested  by  the  Con- 
stitution and  the  laws  of  this  State,  in  the  Superior  Courts  or  in  the 
several  Judges  thereof  as  regulated  by  law,  who  may,  in  the  perfom- 
ance  of  that  duty  so  devolved  on  them,  exercise  a  sound  discretion  M 
to  the  granting  or  refusing  an  injunction,  according  to  the  eircnm* 
stances  of  each  case  presented  for  their  consideration. 

This  Court  has  no  original  jurisdiction  to  grant  ortorefuseani^innctionf 
bnt  is  alone  a  Court  for  the  correction  of  errors  from  the  Superior 
Courts  and  City  Courts ;  and  unless  it  is  manifestly  apparent,  from  the 
record,  that  the  Judge  of  the  Superior  Court  has  abused  the  discretion 
rested  in  him  by  law,  either  in  granting  or  refusing  to  grant  an  i^jan^ 
tion,  there  is  no  error  which  this  Court  can  correct ;  and  neoordingt^ 
the  facts  as  presented  by  the  record  in  this  case,  there  was  not  soefa  an 
abuse  of  that  discretion  which  the  law  has  vested  in  the  Judge  of  the 
Court  below,  in  refusing  to  grant  the  injunction  prayed  for,  as  will  an* 
thorize  this  Court  to  control  it. 

Inasmuch  as  the  answer  of  the  defendant  was  not  filed  under  the  order 
or  process  of  the  Court  requiring  the  defendant  to  answer  complaiA- 
ant*B  bill,  but  was  voluntarily  filed  by  him  by  way  of  showing  caaie 
against  granting  the  iqjunction,  it  was  to  be  considered  by  the  Ja4g* 
for  what  it  was  worth,  in  the  shape  in  which  he  vcduntarily  chose  to 
present  it,  and  the  complainants  did  not  have  the  legal  rijght  to  eott- 


ATLANTA,  JANUARY  TERM,  1871.         125 


Cabbedge  k  Hazlebnret  vs,  Adams. 


plun  of  his  action  in  regard  to  that  matter ;  nor  did  the  Judge  err  in 
refoning  to  allow  the  complainants  to  examine  the  defendant  oralis^  at 
a  witness,  on  a  motion  to  grant  an  iiyunction. 

Equity  Practice.  Injunction.  Before  Judge  Cole.  Bibb 
County.     Chambers.     December,  1870.  • 

On  the  29th  of  November,  1869,  Cubbedge  &  Hazelhurst 
filed  a  bill  against  Adams,  making  this  case.  They  are  bank- 
ers and  brokers,  and  Adams  is  a  cotton  buyer;  all  live  in 
MacoDy  Georgia.  Adams  has  been  one  of  their  customers, 
for  several  years;  has  procured  large  advances  of  cash  from 
them ;  has  occasionally  been  largely  in  their  debt,  and,  on 
such  occasions,  secured  them  against  loss,  as  far  as  he 
could.  Up  to  the  close  of  their  business  relations,  he  always 
asserted  his  readiness,  and  ability  to  protect  them  against 
loss,  for  advances.  From  the  foregoing  facts,  they  placed 
implicit  confidence  in  Adams'  said  assurances.  Besides, 
Adams  frequently  exhibited  to  them  his  monetary  status,  to 
induce  them  to  continue  such  advances,  and  to  satisfy  them 
of  the  safety  in  so  doing.  Up  to  the  closing  of  their  account, 
they  believed  that  all  Adams'  property  was  pledged,  as  a 
security,  for  such  advances.  At  the  close  of  the  cotton  season 
of  1869-70,  Adams  owed  them  $9,308  97,  and  they  paid  a 
small  amount  for  him  since.  Calling  upon  him  for  a  settle- 
Menti  they  were  astonished  to  find  that  he  could  not  settle, 
and,  upon  inquiry,  learned  that  Adams  has  conveyed  all  his 
property,  with  unimportant  exceptions,  to  one  Flanders,  of 
Maoon,  his  brother-in-law,  in  trust,  for  the  wife  and  children 
of  Adams,  as  appeared  by  a  copy  of  the  deed  exhibited.  The 
deed  was  made  on  the  22d  of  September,  1869;  its  conside- 
fation  was  *'  love  and  aiTection,"  and  it  conveyed  to  Flan- 
den,  in  trust,  for  Mrs.  Adams  and  her  children,  by  Adams, 
lUk'UmBf  or  to  be  in  esse,  free  from  the  disposition  and  contracts 
jjjraAuDSi  with  power  in  her  to  change  the  trustee,  and  with 
Mteh  ia  llim  to  sell,  with  her  written  consent,  without  apply- 
imifl^  iby 'Ootirt    It  conveyed  Adams'  residence,  and  all  his 
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household  and  kitchen  furniture,  part   of  lot  number  six, 
south  half  of  number  one,  square  number  fifty-eight,  num- 
bers sixteen  and  seventeen,  all  in  Macon,  and  twelve  hundred 
and  eighty  acres  of  land  in  Missouri.    This  deeil  was  record- 
ed in  Bibb  countv,  on  the  8th  of  March,  1870.     This  deed 
was   made  to  defraud  them,  and  other  creditors,  and  it  was 
withheld  from  record,  that  Adams  might  continue  to  get 
credit  upon  faith  of  his  owning  said  property,  and  that,  too, 
when,  as  they  believe,  he  was  insolvent.    At  the  date  of  said 
deed,  Adams  oweil  them  $7,900  00,  and,  without  giving  them 
any  notice  of  his  deed,  he  continued  business  with  them  with- 
out means  to  secure  or  pay  them.    Further,  Flanders  has  been 
discharged^  and  Adams  has  been  substituted  as  trustee.   Under 
said  deed,  he  has  sold  two  pieces  of  property  covered  by  said 
deed,  and  has  advertised  other  portions  of  it  for  sale.     Adams 
admits  that  he  used  the  proceeds  of  said  sale  as  if  the  money 
belonged  to  him  absolutely.     His  family  have  enjoyed  the 
money  advanced  by  them  to  him,  and  said  property  conveyed 
is  subject  to  the  payment  of  their  demand,  whether  this  deed 
be  annulled  or  not.     They  have  reason  to  believe,  and  do 
believe,  that  Adams  will  sell  all  of  said  property,  and  con* 
vert  its  proceeds  to  his  own  use,  unless  he  be  enjoined.   They 
prayed  for  an  answer  to  said  allegations,  that  said  deed  be 
declared  void  as  to  them,  and  that  Adams  be  made  to  pay 
them  said  account.     Tiie  Chancellor  granted  a  temporary  in- 
junction, and  ordereil  Adams  to  shew  cause  why  it  should 
not  be  continued. 

He  made  the  following  answer,  in  response  to  said  order' 
He  admitted  that  he  was  in  their  debt,  on  the  22d  of  Septem- 
ber, 1869,  and  said  that  indebtedness  was  in  this  way  :  They 
held  his  note  for  $4,025  00,  made  on  the  3d  of  September, 
1869,  secured  by  a  deposit  of  one  hundred  and  aeventy-nine 
shares  of  stock,  in  the  Macon  and  Brunswick  Railroad  Com- 
pany. Soon  after,  but  perha()S  after  the  22d  of  September, 
1869,  they  sold  one  hundred  of  said  shares  for  03,300  00, 
and  applied  that  to  the  part  payment  of  said  note^  and  they 
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hold  the  other  shares  yet.  Besides  this,  as  appears  by  his 
bank  book,  he  owed  them  on  the  22d  of  September,  1869, 
$7,(^30  20.  On  the  23d  of  September,  1869,  he  deposited 
with  them  $7,197  55,  and  on  that  day  issueil  checks  amount- 
ing to  only  8107  17 ;  so  that,  exclusive  of  said  note,  and 
leaving  out  any  reckoning  of  usury,  he  owed  them  when  the 
deed  was  made  $839  82.  Said  deposit  was  proceeds  of  cotton 
owned  and  held  by  him,  on  the  22d  of  September,  1870. 
Estimating  said  stock  at  $30  00  per  share,  said  shares  would 
overpay  said  note  by  $1,341  00,  which  added  to  said  deposit 
would  overpay  all  of  said  indebtedness. 

When  said  deed  was  made,  he  kept  out  realty  and  rail- 
road stock  in  Georgia  worth,  as  he  believes,  $6,400  00,  be- 
sides an  interest  in  two  lots,  supposed  to  contain  copper,  for 
which  he  would  take  $5,000  00 ;  it  was  worth  but  little  if 
it  has  no  copper.  Since  making  said  deed  he  has  sold  con- 
siderable of  the  realty,  not  covered  by  the  deed,  and  this  he 
was  compelled  to  do,  to  prevent  possible  loss  on  cotton 
booght  since  the  deed  was  made.  This  deed  was  not  made 
to  defraud  any  creditor;  loss  was  not  then  anticipated,  and 
his  property  outside  of  said  deed,  was  on  the  22d  of  Septem- 
ber, 1867,  sufficient  to  pay  all  his  debts,  except  some  advances 
which  had  been  made  by  hisfatlier-in-law,  which  he  regarded 
when  they  were  made,  as  debts  which  would  never  harrass  or 
oppress  him,  and  so  he  has  been  assured  by  his  father-in-law  I 
the  larger  part  of  these  were  used  in  paying  for  said  resi- 
dence, and  he  regarded  it  as  a  gift  to  his  wife,  rather  than  a 
debt  against  him.  He  made  the  deed  simply  to  protect  his 
family  against  possible  losses  by  him  in  business.  Before  he 
did  it,  he  was  advised  by  Hazlehurst  to  make  such  provision^ 
and  he  told  him  he  would.  Since  making  it  he  sold  one  of  the 
loto  covered  by  it,  at  $900  00,  and  used  the  money,  (so  far 
m  Mued  at  all),  in  family  expenses ;  he  may  have  used  part 
(d#«eofliplainants'  advances  in  the  same  way,  but  the  bulk  of 
flM^  ms  used  in  purchasing  cotton. 
t/»Dariag  the  several  years  of  his  business  with  complain- 
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antSi  they  charged  him  from  two  to  two  and  a  half  per  eeid. 
por  moDth  as  interest,  and  this  usurious  interest  is  neoessary 
to  make  up  said  claim  against  him.  What  part  is  usuiy  he 
does  not  know  accurately,  but  the  commissions  and  interest 
charged  by  them  against  him,  from  the  19th  of  August,  1867, 
to  the  9th  of  October,  1869,  is  $1,847  02.  What  interest 
was  charged  from  January,  1866,  to  the  19th  of  Angast, 
1867|  he  does  not  know;  the  interest  charged  from  the  9th 
of  October,  1869,  to  the  17th  of  August,  1870,  is  $1,615  26. 
He  claims  this  usury  as  a  credit. 

Complainants  then  submitted  affidavits  of  the  fidlowing 
purport.  Hazelhurst  affirmed  that  he  had  had  a  ooovena- 
tion  with  Adams,  touching  a  settlement  on  his  family,  befoie 
the  date  of  said  deed,  to-wit:  in  the  spring  of  1868,  when 
Adams  had  been  successful  and  could  make  a  settlement  and 
have  enough  to  pay  his  debts  besides ;  that  this  was  merely 
a  casual  conversation.  Adams  did  not  say  he  would,  and 
did  not  tell  him  that  he  had  done  so,  nor  ever  alluded  to  the 
snbject,  and  the  setlement  was  discovered  by  accident;  and 
that  complainant  did  not  charge  two  and  a  half  per  cent,  in- 
terest per  month,  as  stated  in  the  answer,  so  far  as  he  could 
discover  from  the  firm  books.  Cubbedge  affirmed  thai 
Adams  had  frequently  said  to  him  that  he  owed  his  father- 
in-law,  Flanders,  more  than  he  owed  complainants,  and  re- 
garded it  as  a  debt ;  said  tliey  had  not  charged  him  usury  as 
stated  in  his  answer;  has  admitted  that  his  family  got,  in  the 
aggregate,  as  much  as  a  year's  support  out  of  their  advances; 
that,  since  said  deed  was  made,  Adams  has  more  than  once 
treated  the  property  covered  by  it  as  his  own,  and  used  a 
part  of  the  proceeds  of  that  which  was  sold.  He  and  Haxel- 
hurst  both  affirmed  that  Adams  had,  by  assurances,  etc,  led 
them  to  believe  all  his  property  was  bound  for  their  ad vances, 
and  this  last  was  affirmed  also  by  their  bookkeeper.  Fur- 
ther, he  said,  no  collateral  was  ever  required  for  any  balance 
or  draft,  but  they  dealt  with  him  upon  the  faith  of  his  hav- 
ing property  sufficient  to  meet  the  same,  and  the  relations  of 
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the  parties  in  business  were  very  confidential ;  he  also  says 
they  never  charged  Adams  usury,  as  claimed  by  him  in  his 
answer. 

Other  affidavits  stated  the  indebtedness  of  Adams,  on  the  22d 
of  September  1869,  as  follows:  To  Rice  &  Davis,  Boston, 
$4,000  00;  to  Hanleman  &  Sparks,  $1,862  24;  to  Harris, 
Clay  &  Company,  $29  35 ;  to  S.  Anderson,  $78  62  ;  to  S. 
T.  Coleman,  $194  13;  to  J.  L.  Shea,  $85  00;  to  F.  Lake, 
$375  00;  to  J.  H.  Hertz  &  Company,  $67  00;  to  A.  P. 
Collins,  $75  00;  to  Heath,  Tax  Collector,  $181  00;  to 
Singleton,  Hunt  &  Company,  $57  00;  to  Mix  &  Kirtland, 
$41  15;  to  J.  W.  Burke  &  Company,  $54  66  ;  to  the  City 
of  Macon,  $135  00. 

In  support  of  his  answer,  Adams  affirmed  that  the  con- 
versation alluded  to  in  his  answer,  when  Hazelhurst  advised 
him  (o  make  such  settlement,  occurred  just  before  he  did 
make  it,  on  the  sidewalk  opposite  Strong's  store;  that  his 
indebtedness  was  several  hundred  dollars  less,  when  said  deed 
was  made,  than  he  had  stated  in  said  answer;  that  Harde- 
man A  Sparks'  debt  was  for  cotton  bought  before  the  22d  of 
September,  1869,  and  then  on  hand ;  the  draft  drawn  against 
it  was  deposited  with  complainants,  and  when  the  cotton  was 
sold,  its  proceeds  were  applied  to  the  payment  of  the  draft ; 
that  the  Rice  &  Davis  debt  was  for  cotton  shipped  to  them  ; 
a  draft  was  drawn  in  favor  of  complainants  against  it,  the 
cotton  was  sold,  paid  the  draft,  and  left  a  surplus  of  $390  00, 
which  should  be  added  to  his  assets;  that  he  has  paid  said 
debts  due  to  Heath,  tax-collector,  Burke  &  Company,  and  City 
of  Maoon,  and  part  of  some  others  of  said  debts  mentioned  in 
affidavits  aforesaid ;  that,  excepts  Shea's  and  Hertz's,  said 
demands  were  for  family  supplies  and  taxes  and  work  on  the 
rSBidenoe  lot ;  Shea's  and  Hertz's  being  for  clothing,  mostly 
tar  himself,  and  that  he  either  thought  some  of  said  accounts 
iMWpaid  or  overlooked  them  in  estimating  his  indebtdness. 
BlaildefB  affirmed  that,  as  to  the  advances  made  by  him  to 
aaid  residence^  he  supposed  Adams  and  his  family 
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always  considered  them  as  a  gifl  to  tlie  family,  and  that  he 
never  intended  embarrassing  Adams  in  any  way  with  respect 
to  them. 

After  reading  these  pleadings  and  affidavits,  complainant's 
counsel  propased  to  exc*ept  to  Adams^  answer  and  have  him 
answer  over.  The  Chancellor  would  not  allow  it,  saying  it 
could  not  be  done  upon  this  motion ;  but  that  if  it  were  evasive 
or  insufficient,  he  would  consider  it  in  deciding  upon  the  in- 
junction. They  then  proi>osed  to  swear  Adams,  (who  was 
present,)  and  examine  him  orally  touching  the  matteiB  in 
which  they  thought  his  answer  insufficient  and  evasive,  add 
as  to  the  whole  controversy.  Adams'  counsel  objected  and 
the  Chancellor  would  not  allow  that  done.  It  was  ad« 
mitted  that  counsel  for  Adams  had  been  asked  before  the 
hearing  if  he  would  consent  to  have  Adams  so  examined,  and 
that  he  refused,  and  that  he  was  also  asked  if  he  would  ad- 
vise Adams  to  refuse  to  give  complainant's  counsel  an  ex 
parte  affidavit  to  be  used  against  him,  and  said  he  would  not. 
(Counsel  said  here  in  argument,  that  he  so  objected  and  re- 
fused only  because  said  requests  were  illegal,  and  not  because 
he  feared  Adams  had  withheld  any  part  of  the  truth.) 

After  argument,  further  injunctiou  was  refused,  and  the 
temporary  one  set  aside.  Complainant's  counsel  say  the 
Court  erred  in  refusing  to  allow  them  to  except  to  said 
answer,  and  to  examine  Adams  orally,  and  in  refusing  the 
injunction  prayed  for. 

Nesbfts  &  Jackson,  for  plaintiff's  in  error,  cited  as  to 
the  right  to  except :  1st  Tr's  Edn.  on  Inj.,  127 ;  2  Dan.  Ch. 
Pr.,  872,  877;  13th  Ga.  R.,  140;  26th,  152;  27th,  210; 
9tli,  95.  As  to  the  oral  examination.  Code,  sees.  3697,  3757, 
etaeq.  Voluntary  settlement  void  against  creditprs:  Codei 
sees.  1942,  1768.  Creditors  may  go  into  equity  to  set  it 
aside:  Code,  sees.  1935, 1936,  1937,  2709, 3040,  3041,  3115, 
3116,  3118,  3121,  3127.  Remedy  is  incomplete  without  in* 
junction :    Code,  sees.  3149,  2598,  3037,  3064 ;  6th  CxanoL 
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R.,  87;  12th  Peters,  11;  2  Call.,  183;  2  Munf.,  368;  2 
Brockenboro,  152  note;  R.  M.  Cliarlton,  380,  358;  8th  6a. 
R,  444;  19th,  230,  404;  20th,  210;  and  equity  will  inter- 
vene before  judgment:  Code,  sees.  3040,  3149,  3159,  4119 ; 
36th  Ga.R,  534;  33d,  672. 

Lamab  &  Anderson,  for  defendant. 

Warren,  J. 

In  reviewing  the  allegations  made  in  the  complainant's 
bill,  the  answer  of  the  defendant,  and  the  affidavits  filed  by 
the  respective  parties  in  support  of,  and  in  opposition  to,  the 
granting  the  injunction  prayed  for,  we  find  no  error  which 
will  authorize  this  Court  to  control  the  sound  discretion  of 
the  Judge  Mow,  in  refusing  to  grant  the  injunction. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Patrick  Peyton,  plaintiff  in  error,  vs.  Henry  J.  Lamab 

et  al.j  defendants  in  error. 

A  mere  general  creditor  who  has  not  reduced  his  claim  to  a  judgment, 
and  who  has  no  lien  npon  the  property  of  his  debtor,  has  no  right  to 
oome  into  equity  to  enjoin  a  mortgage  given  by  the  debtor  to  another 
creditor,  on  the  ground  that  the  mortgage  is  upon  property  to  which 
the  debtor  did  not  acquire  title  until  after  the  date  of  the  mortgage. 

Mortgages.  Injunctions.  Before  Judge  Cole.  Bibb 
eoanty.     Chambers.     March,  1871. 

Peyton's  bill  made  this  case:  In  May,  1870,  he  loaned 
Kwille  $3p0  00,  and  took  his  note  therefor,  and  borrowed 
Cnr  Neville  otb^r  $700  00,  and  stood  his  security  therefor. 
IfavUle  was  then  publishing  and  conducting  '^  The  Macon 
BMIjirrJcHirDa],''  with  Harrison  and  Ricks  as  his  partners. 
jPimIHIB' vtts  trying  to  buy  them  out^  and  Peyton  let  him  have 
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said  $300  00,  and  procured  for  him  said  $700  00  for  that  par- 
pose,  at  the  instance  of  one  Doyle,  who  Peyton  supposed  was 
going  to  join  Neville  in  that  purchase.  But  Doyle  had  no  such 
purpose,  and  Neville  alone  made  the  purchase,  and  paid  said 
money  to  his  partners.  At  the  time,  Pejrton  knew  of  no  lien 
on  the  presses,  etc.,  of  said  newspaper  office,  but  he  leanis 
that  said  partners  took  from  Neville  a  mortgage  on  the  same, 
to  secure  the  balance  of  the  purchase-money;  and  on  the  9th 
of  February,  1870,  Neville  and  his  said  partners  had  given 
Henry  J.  Lamar  a  mortgage  on  the  same,  to  secure  theirnote 
to  him  of  that  date,  for  $2,500  00,  and  due  twelve  months 
thereafter.  When  Lamar's  mortgage  was  made,  (as  Neville 
says,)  his  firm  did  not  own  or  have  possession  of  the  press 
and  materials  afterwards  used  in  tiie  publication  of  said  news- 
paper, and  which  Lamar  claims  to  be  covered  by  his  mort* 
gage.  Nor  did  they  then  have  any  right  to  the  possession 
of  the  same,  they  then  not  having  purchased  said  property. 
Therefore,  Lamar's  mortgage  is  not  a  valid  lien  on  the  same. 
Yet  he  has  foreclosed  it,  had  it  levied  upon  the  same,  and  the 
sheriif  is  about  to  sell  it  to  satisfy  said  mortgage.  The  pro- 
ceeds will  not  pay  Lamar  and  said  $300  00,  and  said  $70000, 
and  Neville  is  otherwise  insolvent  Wherefore,  he  prayed 
injunction  against  said  sale. 

To  this  bill  was  attached  an  affidavit  by  Neville,  that  his 
said  saying  was  true.  The  Court  ordered  Lamar  to  shew 
cause  why  the  iujunction  should  not  issue.  He  answered 
that  his  said  mortgage  was  duly  recorded  in  April,  1870, 
and,  therefore,  Neville  had  notice  of  it  His  debt  was  created 
under  the  following  circumstances :  Harrison  owned  or  con-. 
trolled  the  two  presses  connected  with  the  office,  and  the 
stones  belonging  thereto,  and  Neville  and  Ricks  proposed  to 
take  them  and  purchase  all  other  material  to  fit  up  an  offioe 
for  a  daily  and  weekly  paper  and  job  work^  They  applied 
to  Lamar,  stated  their  project,  told  him  what  they  had  on 
hand,  and  asked  a  loan  of  $2,500  00  to  buy  the  material  fi>r 
said  purpose,  and  offered  to  mortgage  said  presses  and  stones 
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and  what  should  be  purchased.  Lamar  assented.  They 
had  agreed  upon  the  name  of  their  paper,  took  the  money 
and  gave  their  firm  note  and  mortgage  as  aforesaid,  and  with 
the  $2,600  00  bought  material  as  aforesaid.  And  those 
presses  and  stones  and  this  material  he  now  is  trying  to  have 
sold.  Harrison's  brother  owned  the  presses  and  stones,  but 
Harrison  had  control  of  them,  they  being  in  Macon,  subject 
to  his  order.  The  subsequent  mortgage  to  Harrison  and 
Ricks  was  expressly  made  subordinate  to  Lamar's.  And 
Harrison  and  Ricks  swore  to  the  same.  The  Chancellor  re- 
fused the  injunction,  and  that  is  assigned  as  error. 

Lanier  &  Anderson,  for  plaintiff  in  error. 

Lyon,  DeGrappenried  &  Irvin,  for  defendants. 

McCay,  J. 

We  do  not  care  to  go  into  the  question  of  the  validity  of 
this  mortgage.  Our  Code  in  declaring  what  things  may  be 
mortgaged  does  not  declare  that  other  things  may  not  be : 
Code,  section  1944.  Nor  are  we  sure  that,  under  the  facts 
of  this  case,  this  mortgage  is  not  within,  at  least,  the  equity 
of  the  last  clause  of  the  section  we  have  referred  to.  Besides, 
the  recognition  of  this  mortgage  by  the  parties  after  the 
property  had  fully  come  into  their  possession,  would  make  it 
valid,  even  if  there  be  doubts  about  its  original  validity. 
There  might,  perhaps^  questions  arise  between  Lamar  and 
sabsequent  purchasers  of  this  property,  or  between  him  and 
the  sellers  of  it,  claiming  a  right  of  stoppage  in  transitu. 
The  former  class  might  claim  that  they  were  not  bound  to 
look  on  the  record  for  mortgages  dated  before  the  title  of  the 
mortgagors  accrued,  and  the  latter  would  have  a  very  high 
tqpitjr  against  the  mortgagee.  But  the  present  complainant 
Imb  no  interest  ataUin  this  property.  He  is  a  simple  cred- 
itor; he  has  not  even  a  judgment  lien.  If  Lamar  were 
nyirinrd  what  good  would  it  do  him  ?    The  owner  of  the 
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property  could  next  day  sell  it  and  pay  Lamar,  or  give  him 
another  mortgage,  or  sell  it  and  put  the  money  in  his  pocket, 
and  the  whole  machinery  of  an  injunction  and  a  bill  in 
equity  would  end  in  smoke. 

We  have  decided  at  this  term,  in  the  case  of  Cabbedge  & 
jffazlehurat  vs.  Adams,  that,  as  a  general  rule,  a  simple  cred- 
itor, who  has  no  lien  on  the  property,  cannot  enjoin  his  debtor 
from  selling  it,  nor  come  into  equity  to  ask  its  interference 
to  preserve  it  until  he  can  get  a  judgment. 

There  are  some  peculiar  cases  where  equity  will  interfere, 
but  they  stand  upon  their  own  facts. 

The  case  of  Oolien  vs.  ileyet's,  at  this  term,  was  one  of 
these.  In  that  case  it  was  charged,  that  the  debtor  had 
fraudiderdly  procured  the  property  from  the  plaintiffs,  with 
intent  not  to  pay  for  it,  and  that  the  vendee  or  nominal  pos- 
sessor knew  of  this.  And  it  will  be  found,  that  all  the  cases, 
where  this  rule  has  been  broken  into,  have  turned  upon  |)ecu- 
liar  circumstances,  and  the  complainant  had,  in  fact,  an 
equitable  interest  in  the  very  property  he  was  pursuing. 

The  general  rule  is  fully  discussed  in  2d  Johnson  Chan- 
cery, 144.  The  case  in  36  Georgia,  534,  was  of  a  married 
woman  who  contracted  for  the  goods  in  Tennessee,  as  a  free 
trader,  under  their  law.  She  could  not  be  sued  here  at  law, 
and  the  goods  had  been  purchased  from  the  complainant. 
The  facts  showed  so  gross  a  case  as  justified  the  inference 
that  ihepurdiase  was  fraudulent. 

We  do  not  intend  to  lay  down  any  positive  limit  to  the 
right  of  injunction  in  such  cases,  but,  to  give  the  Court  juris- 
diction, there  must  be  some  other  equity  than  the  mere  exist- 
ence of  a  claim  and  a  probability  that  the  defendant  will  not 
apply  his  effects  towards  the  settlement  of  it. 

Judgment  affirmed. 
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Stephen  B.  Walker,   plaintiff  in  error,  va,  Elihu  H. 

Walker,  defendent  in  error. 

A  testator  made  his  will  and  bequeathed  one-sixth  part  of  his  estate  to 
the  children  of  his  son  ElihUf  and  directed  that  his  son  should  have 
the  right  to  become  the  guardian  of  his  children  under  age,  upon  his 
giving  bond  and  good  security  for  the  faithful  payment  of  the  principal 
when  his  children  shonld  become  of  age,  and  pay  no  interest  on  their 
respective  estates — ^and  Elihn  became  the  guardian  of  his  son.     Ste- 
phen V.  gave  the  bond  and  received  his  share  of  the  testator's  estate 
under  the  will,  in  the  year  1854  or  1855,  and  at  first  mingled  the  money 
80  received  for  his  son  with  his  own  money,  and  loaned  it  out  at  inter- 
est with  his  own,  making  no  distinction  between  his  own  and  that 
money ;  loaned  large  amounts  of  money  to  Cochran  &  Dumas,  who 
were  then  reputed  to  be  solvent,  and  never  separated  his  son's  money 
from  his  own  until.  1862,  wlen  renewing  Cochran  &  Dumas'  notes,  he 
took  the  notes  payable  to  himself  as  guardian  of  his  son,  and  a  mort- 
gage on  property  to  secure  the  payment  thereof,  which  mortgage  secu- 
rity became  valueless,  there  being  a  prior  judgment  lien  on  the  mort- 
gaged property,  and  Cochran  &  Dumas  became  insolvent.     On  the 
trial  of  an  action  brought  by  the  son,  Stephen  V.,  against  his  father  as 
guardian,  to  recover  the  amount  due  him  under  the  will  of  his  grand- 
father, the  Court  charged  the  jury,  that  'Mf  the  defendant,  as  guardian 
for  the  plaintiff,  loaned  his  money  to  persons  good  and  solvent  at  the 
time  of  the  loan,  and  used  ordinary  diligence  to  secure  the  debt,  and 
snch  diligence  as  he  nsed  in  his  own  business,  and  the  debt  was  lost, 
be  shoald  not  be  held  responsible  for  the  loss,  as  he  had  a  discretion 
to  loan  the  money  or  not,  as  he  might  see  proper  :'* 
HMf  That  the  charge  of  the  Court  as  applicable  to  guardians  and  trus- 
tees, under  the  general  law  of  this  State,   who  are  required  to  pay 
interest  on  the  funds  in  their  hands,  was  in  substance  a  legal  charge ; 
.  yet,  under  the  facts  presented  by  the  record  in  this  case,  the  charge  of 
the  Court  was  error,  inasmuch  as  it  was  clearly  the  intention  of  the 
testator,  by  his  will,  to  secure  the  payment  of  the  principal  sum  be- 
queathed to  his  grand-children  on  their  becoming  of  age,  in  any  event, 
and  the  guardian  having  received  the  money  under  the  terms  and  pro- 
Tisions  of  the  will,  he  is  bound  to  conform  thereto.    He  was  not  bound 
to  pay  any  interest,  i^nd  if  he  made  any  interest  or  profit  from  the  use 
of  the  money,  it  was  for  his  own  benefit — the  profits  arising  therefrom 
were  exclusively  his  own,  and  the  risk  was  his  own,  if  he  lost  the 
principal  in  loaning  it  to  make  interest  for  himself. 

•    Gimrdians,    Interest.     Before  Judge  Green.     Munroe 
Ckmvi.    August  Term,  1870. 
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Thomas  Walker  died  testate.  His  will  gave  certain 
money  to  his  grand-children^  and  directed  that  his  '^own 
children  have  the  right  to  become  guardians  for  their  own 
children  that  are  not  of  age,  and  pay  no  interest  on  their 
respective  estates,  by  giving  good  bond  and  security  for  the 
faithful  payment  of  the  principal,  as  their  heirs  become  of 
age,  and  in  case  my  children  fail  to  comply  with  this  require- 
ment, guardians  must  be  appointed  as  the  law  provides  in 
other  cases  in  this  State."  Elihu  H.  Walker  was  one  of 
Thomas  Walker^s  "own  children,"  had  minor  sons,  gave 
bond  and  became  their  testamentary  guardian  according  to 
said  will. 

Stephen  V.  Walker,  son  of  Elihu  H.  Walker,  in  July, 
1869,  sued  him  as  his  guardian  for  $1,341  00,  due  him  by 
his  father,  as  such  guardian.  The  defendant  pleaded  that  the 
plaintiff  was  non  compos  merUia,  had  a  trustee,  and  could  not 
recover  in  his  own  right ;  that  he  loaned  this  money  to  sol- 
vent parties,  who  became  insolvent,  and  had  fully  settled  the 
matter  with  the  plaintiff's  trustee,  by  a  judgment  of  the 
Court  of  Ordinary.  On  the  trial,  plaintiff's  counsel  read  in 
evidence  said  will,  the  order  appointing  Elihu  H.  as  his 
guardian,  and  a  letter  from  Elihu  H.  to  plaintiff,  dated  Feb- 
ruary 12th,  1869,  in  which  defendant  stated  that  plaintiff 
would  be  of  age  on  the  17th  of  February,  1869;  that  the 
amount  received  by  him,  as  guardian  for  plaintiff,  was 
$1,341  00,  for  which  he  held  Dumas'  note  and  mortgagQi 
but  that  they  were  worthless.  Averring  that  that  would 
defeat  plaintiff's  claim  on  him,  in  law,  he  added  that  he  had 
applied  to  the  Judge  of  the  Superior  Court  and  obtained  an 
order  to  pay  over  to  plaintiff's  agent  or  trustee  whatever  the 
Court  at  March  Term,  1869,  should  decree  to  be  due  him. 

The  defendant  then  testified,  as  follows :  Plaintiff  was 
born  diseased,  and  is  of  weak  mind.  Believing  him  to  be 
incapable  of  managing  his  own  business  upon  arriving  at 
age,  when  he  was  approaching  majority,  he  petitiooed  the 
Judge  of  this  Court  to  appomt  a  trustee  for  him  to  m^lrtk  a 


ATLANTA,  JANUARY  TERM,  1871.    137 

Walker  »*.  Walker. 

settlement  with  witness  as  guardian  of  plaintiflT,  and  take 
charge  of  what  property  or  money  might  be  coming  to  him, 
so  as  to  prevent  him  from  wasting  it.  Witness  received  the 
money  of  his  children  from  his  father's  estate,  in  1854  or 
1855,  and  was  two  or  three  years  getting  all  the  money  in, 
and  at  first  mingled  it  with  his  own  money,  and  loaned  it 
out  at  interest  with  his  own,  making  no  distinction  between 
his  own  and  that  money.  He  loaned  large  amounts  to  Allen 
Cochran  and  James  H.  Dumas,  and  his  son,  W.  J.  Dumas, 
who  were  then  reputed  to  be  solvent — Cochran  owning  over 
one  hundred  slaves  and  Dumas  over  thirty;  and  never  sepa- 
rated the  money  of  his  ward  from  his  own  until  1862,  when, 
renewing  the  notes,  he  took  the  notes  payable  to  himself,  as 
guardian,  from  Dumas  and  with  Cochran  as  security.  The 
notes  were  renewed  by  them  twice.  Cochran  die^l,  and  his 
estate  being  insolvent,  he  then  took  notes  from  Dumas  paya- 
ble to  himself  as  guardian  of  his  son,  Stephen  V.  Walker,  and 
A.  H.  C.  Walker;  on  tlie  last  renewal  of  said  notes  in  1865, 
he  took  a  mortgage  from  said  Dumas,  on  lots  in  the  town  of 
Forsyth,  to  secure  the  payment  of  said  notes.  The  property 
mortgflgetl  to  witness  to  secure  said  debts,  he  found  after- 
wards, subject  to  a  judgment  in  favor  of  John  Neal,  of  older 
date  than  witness'  mortgage.  Witness  employed  counsel  to 
have  the  judgment  of  Neal  set  aside,  to  get  it  out  of  the  way 
of  his  mortgage,  but  failed.  The  property  mortgaged  has* 
all,  since  the  death  of  Dumas,  been  set  apart  to  his  widow 
for  twelve  months'  support  and  dower,  and  the  debt  on  Du- 
mas is  thus  lost,  as  his  estate  is  insolvent.  Witness  also 
lost  largely  in  debts  on  Cochran  and  Dumas — as  much  as 
$10,000  00.  His  mortgage  on  Dumas'  property  has  not 
been  foreclosed,  and  nothing  was  done  to  secure  it  but  a  mo- 
tion made  to  set  aside  Neal's  judgment,  which  failed. 

Witness  thinks  that  on  the  day  the  Ordinary  made  the 
■tliloitteot,  Stephen  Y^  Walker  was  in  town,  but  was  not 
ptiiilit  mt  the  settlement. 
'L^Witbem  testified  he  could  not  distinguish  the  money  of 
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his  children  from  his  own,  as  it  was  all  together  and  loaned 
together,  without  separating  one  from  the  other,  until  be 
separated  it  in  taking  the  notes  from  Dumas  and  CochraDiin 
1862;  that  he  gave  his  son,  A.  H.  C.  Walker,  the  amount 
due  him,  and  more  than  the  amount  due  him,  upon  his 
arriving  at  age,  though  he  did  not  consider  that  he  owed 
him  anything. 

Defendant's  counsel  read  in  evidence  a  record  showing  the 
following  facts:     In  January,  1869,  defendant  presented  to 
the  Judge  of  the  Superior  Court  a  petition,  in  which  he  ex- 
plained that  he  was  such  guardian  of  plaintiff,  then  abont  to 
be  of  full  age;  that  plaintifT  'Ms  wholly  incapable,  from  bis 
habits  of  life  and  want  of  mental  capacity,  to  take  charge  of 
his  property,"  and  prayed  that,  "for  the  protection  of  bis 
son's  property,  his  (defendant's)  brother,  William  Walicer, 
be  appointed  his  trustee,  with  power  to  make  a  final  settle- 
ment in  the  Court  of  Ordinary,  with  petitioner,  as  to  what- 
ever amount  may  be  found  due  him."    To  this  was  attached 
a  copy  of  said  will,  a  consent  by  William  to  become  sudi 
trustee,  an  affidavit  by  Elihu  H.,  William  and  G.  W.  Wal- 
ker, and  a  physician,  that  the  facts  in  the  petition  were  true, 
and  an  order  passed  by  Judge  Green,  on  the  29th  of  Janu- 
ary, 1869,  at  Chambers,  granting  the  petition  and  giving  the 
power  as  prayed  for,  and  a  bond  by  William   Walker,  as 
trustee,  with  defendant  as  his  security,  for  the  faitiiful  per- 
formance of  said  trust  by  said  William. 

They  also  read  another  record,  showing  the  following: 
Defendant  petitioned  the  Ordinary  for  citation,  requiring 
William  Walker,  as  trustee,  to  appear  and  settle  with  said 
defendant  as  to  said  trust;  on  1st  of  March,  1869,  the  Ordi- 
nary ordered  William  Walker  to  appear  at  his  next  Court 
to  make  said  settlement,  and  plaintiff  to  appear  and  shew 
cause  why  such  settlement  should  not  be  made,  upon  whidi 
William  Walker  and  the  attorney  for  plaintiff  acknowledged 
service;  at  July  Term,  1869,  the  Ordinary  adjudged  that 
the  amount  due  was  $1,341  91,  that  this  was  loaned  to  Du- 
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m&B  and  secured  by  mor^ge,  and  ordered  tlie  note  and 
mortf^ge  of  Dumas  turned  over  by  defendant  to  William 
Walker,  as  trustee,  and  that  defendant  "  be,  and  is  liereby 
discharged  from  all  further  liability  as  guardian." 

Defendant  also  read  in  evidence  a  mortgage  made  the  9th 
of  September,  1865,  by  one  Dumas,  to  defendant  as  guard- 
ian of  idaintilT  and  another  son,  upon  certain  lands  therein 
described,  and  to  secure  two  notes  made  on  tliat  day  by  Du- 
mas, parable  to  defendant  as  guardian  for  (he  two  sons,  one 
for  $l,6ri3  37,  due  the  1st  of  January,  1857,  and  the  other 
for  Sl,150  00,  due  the  1st  of  January,  1869.  In  rebuttal, 
plaintiff's  said  attorney  testified  that  he  did  not  recognize  the 
authority  of  William  Walker,  aa  trustee,  to  make  such  set- 
tlement, that  the  citation  was  fur  a  settlement  of  accounts  of 
defendant  as  suuh  guanliaii  with  said  William  as  such  trus- 
tee; that  he  acknowledge!]  service  as  afuresald,  but  had  no 
notice  that  a  settlement  was  to  be  made  at  July  Term  until 
told,  while  the  Court  was  sitting,  that  the  settlement  was 
then  about  to  be  made,  and  that  he  had  no  recollection  of 
Keing  plaintiff  in  town  that  day. 

The  parties  having  closed,  the  Judge  charged  the  jury 
that,  if  they  believed  from  the  eviden(fe  that  the  citation  for 
a  settlement  iu  the  Court  of  Ordinary  was  for  a  settlement 
of  the  accounts  of  the  guardian  with  William  Walker,  trus- 
tee for  &  v.  Walker,  and  not  with  S.  V.  Walker  himself, 
in  his  own  right,  then  the  judgment  of  the  Ordinary,  in 
the  final  settlement  was  not  binding  on  the  plaintiff,  and  he 
was  not  concludetl  by  it;  and  the  appointment  of  William 
Walker,  as  trustee  for  S.  Y.  Walker,  was  irregular  and  illegal 
and  null  and  void;  and  William  Walker  had  no  authority 
from  that  appointment  to  act  as  trustee  for  S.  V.  Walker,  and 
represent  Iiim  in  a  settlement  with  his  guardian  ;  and  in  that 
QUO  tliey  should  find  for  the  plaintiff;  hut  if  they  believed  from 
the  evidence  that  S.  V.  Walker  was  cited,  in  his  own  right, 
after  arriving  at  nge,  to  appear  before  the  Ordinary  for  a  set- 
tleueut  with  his  guardian,  and  &iled,  or  refused  to  appear, 
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and  the  Ordinary  proceeded  to  make  a  settlement  between 
him  and  his^guardian,  and  made  an  adjudication  between 
them  which  was  not  appealed  from,  that  judgment,  in  8uch 
a  case,  is  binding  and  conclusive  u|>on  the  plaintiff^  unless 
there  be  fraud  or  mistake  in  the  judgment ;  but  the  jndg* 
ment  of  the  Ordinary  must  follow  the  pleadings,  and  must 
be  between  the  parties  cited  to  be  binding;  if  it  goes  beyond 
the  pleadings  and  makes  an  adjudication  l)etween  parties  not 
cited  to  appear  for  a  settlement,  in  such  case  the  judgment 
IS  a  nullity  and  not  binding. 

The  Court  charged  further,  that  if  the  defendant^  as  gua^ 
dian  for  the  plaintiff,  loaned  his  money  to  persons  good  and 
solvent  at  the  time  of  the  loan,  and  used  ordinary  diligence 
to  secure  the  debt,  and  such  diligence  as  he  used  in  his  own 
business,  and  the  debt  was  lost,  he  should  not  be  held  re- 
sponsible for  the  loss,  as  he  had  a  discretion  to  loan  the 
money,  or  not,  as  he  might  see  proper;  but  if  they  believed 
from  the  evidence  that  the  defendant,  when  he  at  first  re- 
ceived the  money  of  the  plaintiff,  mingled  it  with  his  own, 
and  continued  so  to  manage  it  for  a  considerable  time,  and 
afterwards  finding  that  he  was  about  to  lose  money^  then 
separated  it  and  put  it  upon  his  ward,  taking  notes  payable 
to  himself  as  guardian,  and  the  money  was  lost  in  such  debts, 
the  defendant  is  responsible  to  the  plaintiff,  and  the  jury 
should  find  for  him.  The  jury  returned  a  verdict  in  favor 
of  the  defendant.  Whereupon  plaintiff's  attorneys  moved 
the  Court  for  a  new  trial  upon  the  following  grounds,  vie: 
The  verdict  is  contrary  to  the  law  and  charge  of  the  Court, 
to  the  principles  of  equity  and  tlie  evidence,  and  because  the 
latter  paragraph  of  the  charge  is  erroneous.  The  new  trial 
was  refused,  and  error  is  assigned  on  said  grounds. 

Cabaniss  &  Peeples,  for  plaintiff  in  error,  said  William 
Walker's  appointment  was  void:  Code,  sees.  1843  to  1855. 
As  to  liability  of  guardians :  Bingham  on  Infancy,  169; 
Note,  171;  13  Pick,  R.,  211,  212;  1st  Atk.  R.,  489;  Ty- 
ler  on  In.  262 ;  8th  Gill  and  J.  218. 
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A.  D.  Hammond  by  A.  M.  Speer,  for  defendaDt. 
Warner,  J. 

The  charge  of  tlie  Court  to  the  jury  as  applicable  to  guar- 
dians and  trusteed,  under  the  general  law  of  this  State,  who 
are  required  to  pay  interest  on  the  funds  in  their  hands,  was 
ia  substance  a  legal  charge ;  but  as  applicable  to  the  state- 
ment of  facts  contained  in  the  record  of  this  case,  it  was  er- 
ror, inasmuch  as  it  was  clearly  the  intention  of  the  testator 
by  his  will  to  secure  the  payment  of  the  principal  sum  be- 
queathed to  his  grand-children  on  tiieir  becoming  of  age,  in 
any  event. 

Let  the  judgment  of  the  Court  below  be  reversed. 


James  R.  Walker  et  oZ.,  plaintiffs  in  error,  vs.  David  K. 
Walker  et  aL,  defendants  in  error. 

Where  a  bill  was  filed  to  enforce  the  delivery  of  cotton  under  a  contract 
entered  into  between  the  parties  thereto,  and  for  damages  for  non-per- 
formance thereof,  and  by  order  of  the  Judge  a  bond  was  required  in 
the  sum  of  $60,000  00  from  the  defendant,  conditioned  for  the  per- 
formance, or  to  answer  the  decree  of  the  Court,  and  upon  the  hearing 
a  consent  verdict  was  taken  and  judgment  entered  up  against  the 
principal  and  his  securities  upon  said  bond,  and  the  securities  moved 
to  vacate  and  set  aside  the  judgment  as  to  them,  which  was  granted  by 
the  Court: 

Heid,  That  the  judgment  of  the  Court  below  was  correet.  The  right  to 
enter  up  judgment  against  securities  at  the  same  time  with  their  prin- 
cipal, exists  only  by  statute,  and  can  only  be  done  in  such  cases  where 
the  statute  has  changed  the  common  law.  In  cases  of  bonds  quia 
tinui,  while  the  ultimate  liability  of  such  securities  may  be  fixed  as 
to  the  amount  by  the  judgment  against  their  principal,  and  the  spirit 
fyf  oar  law  is  to  disencumber  legal  rights  from  unnecessary  formalities 

■   .^ttsllipHcity  of  suits,  Btill  in  cases  like  the  present  it  requires  a  legis- 

^  J||k)ve  act  to  authorize  the  Courts  to  apply  the  analogies,  arising  under 
fjlui  giwits  of  power  conferred  in  cases  of  securities  under  other  stat- 

^Bwy  ^giiinst  securities  on  appeal,  attachment,  garnishment,  certiorarif 

^^iftfMT'vrror  and  daim. 
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Securities.  Equity.  Before  Judge  Gibson.  Upson  Su- 
perior Court.     May  Adjourned  Term,  1870. 

All  the  facts  necessary  to  an  understanding  of  the  points 
in  this  cause,  passed  upon  by  this  Court,  are  set  forth  in  the 
opinion. 

Cabaniss  &  Peeples,  Speer  &  Beck,  for  plaintiffs  in 
error.  It  was  right  to  enter  judgment  against  the  sure- 
ties on  this  quia  timet  bond,  at  the  time  judgment  was 
entered  against  their  principal:  28th  Ga.  R.,  566  ;  1st,  72. 
No  suit  necessary,  the  Court  will  mould  a  decree:  39th  Ga. 
R.,  82 ;  R.  Co<le,  sees.  3027,  3030.  By  analogy :  40th  Ga. 
R.,  26 ;  R.  Code,  sec.  3370. 

DoYAL  &  NuNNALLY,  S.  Hall,  for  defendants.  There 
could  not  have  been  any  specific  performance :  R.  Code,  sec. 
3132.  Ergo,  no  analogy  with  suit  for  specific  property  :  R 
Code,  sees.  3370,  3371;  nor  with  appeal  bonds:  Ibid,  sec 
3513 ;  nor  with  replevy  bonds  in  attachments :  Ibid,  sea 
3243;  nor  with  bonds  to  dissolve  garnishment:  Ibid,  sec. 
3488 ;  nor  with  certiorari  bonds  :  Ibid^  sec.  3982  ;  nor  with 
supersedeas  bonds:  Ibid,  sees.  4203,  4222;  nor  with  boud« 
to  appeal  from  Ordinary  :  Ibid,  sec.  3550.  In  no  other  case 
is  this  right  given  by  statute:  1st  Kelly,  (Ga.  R.,)  73,  74; 
28th,  566  ;  6th,  418.  Courts  of  Equity  cannot  add  to  obli- 
gations and  liabilities:  17th  Ga.  R.,  77. 

LOCMBANE,  C.  J. 

It  appears  from  the  record  in  this  case,  that  one  N.  F. 
Walker,  being  indebted  to  the  plaintiffs  in  error,  in  the  sum 
of  $46,000,  on  the  27th  of  September,  1865,  entered  into  a 
written  agreement  with  them,  by  which  he  promised,  in  set- 
tlement of  such  indebtedness,  **  to  pay  and  to  deliver  to  them, 
by  the  25th  of  December  next  thereafter,  two  iiundred  and 
fifty  bales  of  cotton,  for  which  he  was  to  receive  tweuty-six 
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cents  per  pound/*  In  pursuance  of  this  agreement,  he  deliv- 
ered a  portion  of  the  cotton,  and  then  refused  further  deliv- 
ery, on  account  of  alleged  garnishments  having  been  served 
upon  him,  and  other  contingent  liabilities. 

A  bill  in  equity  was  then  filed,  setting  up  this  agreement, 
and  praying  first  a  specific  performance  by  a  proper  deliv- 
ery of  the  cotton,  also  an  injunction  restraining  him  from 
selling  said  cotton,  or  any  otiier  portion  of  his  property,  and 
requiring  him  to  hold  the  same  to  answer  any  decree  that 
might  be  obtained  in  the  premises;  also,  that  he  might  be 
arrested  and  held  in  custody  until  he  entered  into  bond,  with 
good  security,  not  to  remove  or  dispose  of  the  cotton,  and  to 
leav^  the  same  to  answer  any  decree  in  the  premises. 

And  also  an  order  quia  timety  requiring  him  to  enter  into 
bond,  with  ample  security,  for  the  forthcoming  of  the  cotton 
and  other  property,  to  pay  whatever  sum  of  money  might  be 
recovere^l  from  him,  in  the  premises,  was  prayed  for. 

On  tlie  21st  of  December,  1866,  the  presiding  Judge  sanc- 
tioned this  .bill,  authorizing  injunction  and  quia  timet  to 
issue,  under  penalties  named,  and  the  arrest  of  the  defend- 
ant, until  he  entered  into  bond,  with  security,  conditioned 
for  his  {)erformance  of  the  contract,  and  to  answer  any  decree 
that  might  be  had  in  the  premises. 

From  some  misapprehension  upon  the  part  of  the  Clerk, 
in  relation  to  the  various  processes  prayed  and  orders  there- 
on, it  appears  that  tlie  Judge,  at  the  May  Term,  1866,  passed 
a  more  specific  order  requiring  the  defendant  to  enter  into 
bond,  in  the  sum  of  $50,000  00,  conditioned  *'  to  well  and 
truly  perform  his  contract  in  the  delivery  of  the  cotton  and 
to  answer  any  decree  that  might  be  had  in  the  premises." 

Complying  with  this  order  of  the  Court,  the  defendants  in 
error,  now  before  the  Court,  united  with  Nathaniel  F.Walker 
ia  the  bond  given  in  terms  of  said  order.  In  response  to 
.IbilibiU  the  defendant  set  up  various  defenses,  and  the  com- 
ipllJlHmtB  amejided  their  original  bill  by  abandoning  the  mat- 
|||L^,^;fp«cifio  performance  and  asking  damages,  reserving 
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election,  however,  on  the  trial.  At  the  November  Term, 
1867,  a  consent  verdict  was  rendered,  leaving  amounts  blank, 
which,  upon  a  hearing  of  the  parties  by  the  Judge,  were  to 
be  ascertained  by  him,  and  inserted,  which  was  subsequently 
done  at  Chambers,  and  by  order  entered  upon  the  minutes  of 
the  Court. 

This  verdict,  and  decree  thereon,  was  entered  up  against 
the  defendant  and  his  securities,  upon  the  bond.  And  the 
case  now  comes  up  before  the  Court  ui)on  the  motion  of  these 
securities  to  vacate  and  set  aside  the  decree  rendered  against 
them,  and  the  judgment  of  the  presiding  Judge  aiErming 
their  motion,  and  vacating  and  setting  the  same  aside,  which 
is  assigned  as  error. 

In  the  decision  of  this  question,  we  will  adhere  strictly  to 
the  matters  at  issue,  and  do  not  deem  it  necessary  or  proper 
to  go  into  the  variety  of  questions  that  have  been  argued  be- 
fore the  Court. 

Can  judgment  be  entered  up  against  the  securities  on  the 
bond  given  in  this  case,  at  the  same  time  with  the  rendition 
of  the  decree  against  the  principal?  This  is  an  important 
question,  and  we  have  considered  it  carefully  upon  principle 
and  authority. 

The  Code,  section  3243,  in  cases  of  attachment,  provides 
for  replevy  bond,  and  that  "  it  shall  be  lawful  for  the  plaintiff 
to  take  judgment  against  the  defendant  and  his  securities 
upon  said  bond."  Section  3513  declares:  '^In  all  cases  of 
appeal,  where  security  has  been  given,  the  plaintiff,  or  his 
attorney,  [nay  enter  up  judgment  against  the  principal  and 
surety  jointly  and  severally."  Section  3488  provides,  in 
cases  of  bonds  given  to  dissolve  garnishment,  ''the  plaintifis 
may  enter  up  judgment  upon  such  bond  against  the  princi- 
pal and  securities,  as  judgment  may  be  entered  against  secu- 
rities upon  appeal."  Section  3982  makes  provision  in  cases 
of  bond  given  on  issuing  certiwari,  that  the  security  on  said 
bond  shall  be  liable  as  securities  on  appeal.  And  such  spe- 
cial provision  is  made  in  relation  to  matters  arising  ou  writ 
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of  error  where  bond  is  given,  and  in  matters  appealed  from 
the  Ordinary  :  Section  3563. 

But  in  this  case  the  law  is  silent,  and  we  are,  therefore,  left 
to  the  principles  of  the  common  law,  except  by  reason  and 
analogy  we  are  enable<l  to  bring  the  case  within  the  applica- 
tion of  the  sections  quoted.  Upon  the  proposition  of  law 
found  in  1st  Kelly,  72,  we  may  conclude  that  the  amount 
iband  against  the  principal  is  the  amount  fixed  against  the 
sareties,  and  why  multiply  suits  to  settle  what  may  be  re- 
gardeil  beyond  controversy.  The  spirit  of  the  law  is  to  dis- 
encumber legal  rights  from  unnecessary  formalities,  and  to  ap« 
ply  the  principle  would  be  easy  and  embrace  all  cases  standing 
under  the  provisions  of  securities.  But  no  matter  how  simple 
the  process,  or  bow  apparently  reasonable,  to  accomplish  it, 
it  requires  a  legislative,  not  a  judicial  act.  We  have  no  power, 
as  a  Court  of  errors,  to  nmke  law ;  the  limitation  of  con- 
struction is  to  laws  existing.  And  inasmuch  "as  at  common 
law  no  such  provision  exists  and  our  Code  does  not  provide 
legislation  to  embrace  it,  every  reason  fails  to  invoke  its  ex- 
exercise  upon  our  part. 

We  have  examined  sections  3370  and  3371  of  the  Code, 
but  find  no  ground  of  analogy  between  cases  of  bail  in  trover 
and  the  case  at  bar.  The  foundation  of  this  bill  rests  on  no 
right  to  recover  any  specified  cotton.  The  terms  of  the  agree- 
ment negative  the  presumptions  of  analogy,  and  the  pro- 
cesses and  pleadings  do  not  invoke  it.  To  such  construction 
of  the  terms  of  this  bond  the  securities  might  well  reply, 
**non  hasc  in  vincvia  venimus : "  we  entered  into  no  such  ob- 
ligation. 

The  case  of  McNeil,  administrator ,  vs.  Harher,  40  Geor- 
gia, Reports  26,  has  been  considered,  in  its  application  to  the 
case  at  bar,  and  we  do  not  see,  in  the  judgment  of  this  Court 
ID  tbat  case,  a  reason  to  extend  or  enlarge  the  rule  of  con- 
■Iraetion  there  held  by  the  Court.  In  that  case  the  landlord 
AUrtUQed,  and  the  tenant  replevied;  the  bond  the  securities 
0M  WW  conditioned  that  ^'  they  or  either  of  them  shall  well 
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and  truly  pay  the  eventual  condemnation  money/'  eta  The 
law  provides  the  return  by  the  levying  officer  to  the  proper 
Court,  *'  to  be  tried  by  a  jury,  as  provided  for  in  the  trial  oj 
claims"  and  section  3685,  Revised  Code,  directs  the  oath  of 
the  jury  on  such  trial,  and  by  the  law  judgment  may  be  en- 
tereil  up  against  the  daimaiit  and  his  security ,  etc.  The  dis- 
tinction appears  at  a  glance,  and  the  mode  of  trial,  as  well 
as  special  provision  of  law,  applies  to  that  case.  But  in  the 
case  of  securities  on  quia  timet  bond  there  is  no  special  pro- 
vision. Their  obligation  is  in  the  nature  of  a  contract  of  in- 
demnity, and  in  no  statutory  provision  do  we  find  any  right 
to  enter  up  judgment  against  them  at  the  same  time  with 
their  principal,  and,  inasmuch  as  it  could  not  be  done  at 
common  law  and  there  is  no  change  of  the  common  law  bj 
statute  that  authorizes  it,  we  affirm  the  judgment  of  the 
Court  below. 

Judgment  aiffirmed. 


John  A.  Bruce,  plaintiff  in  error,  vs.  J.  A.  Turner,  execu- 
tor, defendant  in  error. 

Where  there  has  been  a  verdict  of  the  jury  upon  the  merits  of  the  issae 
between  the  parties,  and  the  Judge  refuses  a  new  trial,  this  Court  will 
not  disturb  the  verdict  if  there  be  any  evidence  to  sustain  it. 

Verdict.  New  Trial.  Before  Judge  Green.  Newton 
Superior  Court.     September  Term,  1870. 

This  was  complaint  against  Bruce  upon  his  due  bill  for 
$120  00,  given  on  the  19th  of  May,  1868,  as  "balance  of 
settlement."  Bruce  pleaded  that  this  due  bill  was  the  end- 
ing of  a  long,  detailed  course  of  borrowing  money  by  him 
from  plaintiff's  testator,  that  its  sole  consideration  was  usury, 
and  pleaded  also  an  excess  of  usury  paid,  as  a  set-off.  After 
hearing  all  the  evidence,  and  the  charge,  the  jury  found  for 
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plaintiff  for  $137  60,  being  principal  and  interest.  Defend- 
ant moved  for  a  new  trial,  upon  the  grounds  that  said  verdict 
was  lai^er  than  the  principal  sum  sued  for,  and  because  the 
venlict  was  decidedly  against  the  weight  of  the  evidence, 
etc.  The  new  trial  was  refused,  and  that  is  assigned  as 
error. 

John  J.  Fjloyd,  A.  B.  Sims,  for  plaintiff  in  error. 

Clakk  &  Pac£,  for  defendant. 

McCay,  J. 

This  is  a  case  turning  wholly  upon  the  facts.  It  is  an 
effort  to  set  aside  the  verdict  of  a  jtiry,  because  contrary  to 
evidence,  and  to  overrule  the  judgment  of  the  Judge  in 
refusing  a  new  trial. 

As  we  have  ruled  over  and  over  again,  this  cannot  be 
done,  except  in  a  strong  case,  one  which  makes  a  case  of  ille- 
gality, one  in  which  the  jury  has  acted,  from  mistake  or 
prejudice,  and  one  in  which  the  Judge  has  abused  his  dis- 
cretion. We  do  not  think  this  is  such  a  case.  Indeed  we  are 
inclined  to  think  we  would  have  found  just  as  the  jury  did. 
The  evidence  is  conflicting,  to  say  the  least  of  it.  Clark  tes- 
tifies that  the  settlement  was  made,  rejecting  all  usury,  and 
the  circumstances  go  strongly  to  show  that  this  note  was 
given  in  settlement,  after  all  usury  had  been  purged  from 
the  dealings  between  the  parties  in  the  transaction. 

Judgment  affirmed. 


'*./• ' 
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The   Newton   Manufacturing   Company,   plaintiff  in 
error,  vs.  H.  &  T.  M.  White,  defendants  in  error. 

1.  Where  an  action  brought  against  a  corporation  by  its  corporate  munei 
was  proceeding  in  Gourt,  and  such  defendant  pleaded  that  it  was  dor 
mant,  and  not  using  its  franchises  conferred  by  its  charter,  and  the 
evidence  under  such  plea  was  rejected  by  the  Court,  and  the  record 
shows  that  the  corporation  was  created  under  the  Act  of  1847,  adopt- 
ing the  name  of  the  '^Newton  Manufacturing  Company,"  and  that  by 
such  name  it  had  commenced  business,  and  that  one  party  had  par- 
chased  out  and  took  sole  control  and  ownership  of  the  stock  and  prop- 
erty, and  that  under  the  same  name,  the  business  was  continued  afUr 
such  purchase,  the  same  agents  remaining  in  the  ordinary  and  accus- 
tomed discharge  of  duty,  the  books  appertaining  to  the  business,  and 
brands  or  stamps  upon  the  manufactured  goods  being  carried  ou  un- 
changed, and  that  in  the  case  before  the  Court,  certain  cotton  wss 
procured  for  the  Newton  Manufacturing  Company,  contracted  for  by 
an  agent  in  its  name  and  received  by  it : 

Held,  That  the  fact  of  one  becoming  the  owner  of  all  the  shares  of  stock 
and  property  of  said  company,  did  not,  under  the  facts,  render  the 
corporation  dormant,  or  forfeit  the  franchise  of  the  company ;  and  at 
long  as  the  eompany,  by  its  officers  and  agents  or  owner,  carried  oa 
the  business  in  the  corporate  name,  it  was  by  that  name  liable  to  suit 
for  all  contracts  made  in  its  name,  and  the  right  of  suit  exists  until 
the  liability  so  incurred  was  discharged,  and  it  was  not  error  in  the 
Court  to  disallow  testimony  of  dormancy,  which  would  have  been 
neither  pertinent  nor  material. 

2.  Where,  upon  contract  entered  into  for  cotton,  the  party  had  his  elee- 
tion  to  require  the  return  of  the  cotton  at  places  specified,  or  payment 
in  money  therefor : 

Hddf  That  a  demand  for  settlement,  and  refusal  to  pay  for  the  cotton, 
dispensed  with  any  formal  notice  of  election,  and  constituted  sufflcient 
demand  and  notice  before  the  institution  of  suit  to  predicate  tka 
action. 

3.  When,  in  the  progress  of  the  case,  evidence  was  rejected  by  the  Court, 
to  the  effect  that  at  the  time  the  contract  sued  on  was  alleged  to  have 
been  entered  into  by  the  defendant,  a  party  was  the  owner  in  &ct  of 
the  property  of  such  Newton  Manufacturing  Company,  evidence  hav* 
ing  been  offered  to  show  such  dormancy  of  the  corporation : 

Eeldf  Under  the  facts  where  the  business  was  carried  on  in  the  charter- 
name,  with  the  knowledge  of  the  said  stock  owner,  and  under  such 
name  the  contract  sued  upon,  by  the  agent  of  such  company  was  entered 
into,  that  the  evidence  was  not  material  to  the  issue  in  the  case,  as  il 
made  no  difference  as  to  the  fact  of  who  owned  the  property.    If  th« 
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hastness  was  carried  on  in  the  corporate  name  without  notice  to  the 
public  of  such  sale  or  transfers,  the  suit  was  properly  brought  against 
the  corporation. 

4.  Where  in  a  matter  of  fact  evidence  has  been  submitted  to  the  jury, 
and  the  charge  of  the  Court  has  fairly  presented  the  questions  at  is* 
sue  and  the  law  thereon  to  them,  and  they  have  found  a  verdict  uns- 
tained by  such  testimony : 

ffdd,  That  this  Conrt  will  not  grant  a  new  trial  or  reverse  the  Court  be- 
low refusing  to  grant  a  new  trial  upon  this  ground. 

Corporations.  Pleading.  Evidence.  Agencj,  etc.  Be- 
fore Judge  Gbemn.  Newton  Superior  Court.  September 
Term,  1870. 

H.  and  T.  M.  White  brought  against  the  Newton  Manu- 
&cturing  Company^  a  corporation,  an  action  for  certain  cot- 
ton alleged  to  have  been  sold  by  them  to  defendant  on  the 
let  of  July,  1866,  at  fifty  cents  per  i>ound,  in  one  count, 
and  in  another  for  certain  cotton  on  that  day  loaned  by  them 
to  defendant  ui)on  its  promise  to  pay  for  it  at  said  price  or 
return  it  in  kind,  on  demand;  and  they  averred  a  demand, 
and  a  refusal  by  defendant  to  pay  or  return  the  cotton  in 
kind.  Service  was  by  leaving  it  at  defendants'  '^  most  noto- 
rious place  of  business."  In  March,  1867,  defendant  plead- 
ed the  general  issue.  In  March,  1868,  they  had  a  verdict 
for  $3,600  00,  with  interest  from  the  first  of  April,  1866. 
The  defendant  appealed  and  gave  bond  in  the  corporate 
name,  with  W.  R.  Phillips,  and  another,  as  securities.  De- 
fendant pleaded,  in  November,  1868,  that,  from  1861,  up,  it 
did  not  exercise  any  of  its  franchises,  had  no  officers  or  agents 
appointed,  according  to  its  by-laws,  and  was  incapable  of 
contracting  or  performing  any  of  its  corporate  functions,  but 
CO  the  contrary,  was  dormant,  and  in  a  state  of  suspension. 
Tbia  plea  was  then  and  there  stricken,  because  pleaded  too 
]^«  Plaintiffs  had  another  verdict  for  $3,1 17  68.  A  new 
ifjtIlX  .waa  granted,  plaintiffs  excepted,  and  their  bill  of  ex- 
waa  dismissed  here,  at  June  Term,  1869.  See  38th 
(wBeporta^  687. 
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In  September,  1870,  the  defendant  further  pleaded,  thai 
the  cotton  was  bought  by  it  to  aid  "the  rebellion,"  and  re- 
peated the  plea  of  disability  substantially,  &s  aforesaid,  with 
the  addition  that,  at  the  time  of  the  alleged  contract,  defen- 
dant and  its  members  had  transferred  its  franchises  and  pro- 
perty to  one  person,  who  was  not  a  member  of  the  corpora- 
tion, before  the  making  of  said  alleged  contract. 

One  Thompson  testified  that  he  l)orrowed  the  cotton  from 
one  of  the  plaintiffs,  at  the  instance  of  W.  R.  Phillips  and 
W.  F.  Davis,  upon  the  understanding  that  Phillips,  or  tie 
Newton  Manufacturing  Com|)any  would  pay  for  it  or  return 
it  in  kind,  on  demand.  Phillips  was  the  owner  and  chief 
controller  of  the  factory;  Davis  was  managing  the  afTairsof 
the  Company,  and  had  been  for  several  years.  Davis  told 
witness  the  cotton  was  received. 

Upon  cross-examination,  he  said  they  did  business  under 
the  name  of  the  Newton  Manufacturing  Company.  None 
of  the  original  corporators  had  any  concern  in  said  Company; 
80  far  as  he  knew,  W.  R.  Phillips  was  sole  owner  and  con- 
troller. He  remembered  the  terms  of  this  contract,  because 
he  made  one  for  himself  with  Phillips  on  same  terms,  and 
Phillips  gave  him  a  receipt  for  it,  stating  that  "  The  New- 
ton Manufacturing  Company  "  had  borrowed,  etc.,  and  Davis 
or  Phillips  signed  the  receipt  "as  agent." 

White  testified  that  he  let  Thompson  arrange  for  the 
Newton  Manufacturing  Company  to  take  the  cotton;  did 
not  know  Phillips  was  sole  owner;  and  testified  to  a  demand 
for  settlement  and  refusal  before  suit  begun.  The  plaintiffii 
proved  the  price  of  cotton,  and  closed.  White's  and  Phil- 
lip's sayings  and  acts  were  objected  to,  and  defendant  moved 
to  rule  them  out,  but  the  motion  was  overruled. 

Defendant  read,  in  evidence,  the  Act  of  Incorporation  of 
said  Company,  as  a  joint  stock  company,  in  1847,  to  show 
who  were  the  stockholders,  and  tendered  deeds,  etc.,  to  show 
that  all  of  them  had  sold  out  to  Phillips  before  this  trade 
was  made.     The  Court  ruled  them  out,  saying  that  no  evi- 
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dence  tending  to  show  the  dormaucy  or  suspension  of  the 
Company  was  admissible,  because  the  plea  of  dormancy  and 
suspension  was  a  plea  in  abatement,  and  dilatory,  and  was 
filed  too  late,  being  after  pleas  to  the  merits.  Defendant 
ready  in  evidence,  the  declaration  in  this  cause,  for  what 
purpose  does  not  appear.  Other  evidence  of  dormancy  and 
suspension  was  offered  and  rejected. 

Phillips  then  testified  that  up  to  August  20th,  1863,  he 
signed,  as  agent  for  the  Company,  but  having  then  bought 
all  the  stock  and  franchise,  he  ever  afterwards  did  business 
as  an  individual,  and  signed  Newton  Factory,  instead  of  the 
corporate  note.  And  he  said  White  knew  he  was  sole  owner, 
and  went  with  him  to  get  the  hands  detailed  for  the  Con- 
federate Grovernment,  and  that  he  ran  the  factory  for  that 
government,  and  took  pay  in  its  bonds.  He  said  he  was 
individually  responsible  for  this  cotton,  and  would  pay  upon 
settlement  of  accounts  with  White.  He  denied  signing 
Thom|>8on's  receipt  for  the  Company,  but  said  he  signed  for 
Newton  Factory,  though  he  said  he  had  seen  his  agents 
using  the  corporate  name  and  did  not  object,  but  recognized 
it  by  paying  bills,  etc.;  he  did  not  use  the  corporate  name, 
but  used  "  Newton  Fac^tory,"  in  branding  goods,  fete. ;  he 
notified  no  one  of  the  change  of  name,  except  the  Secretary 
of  the  Governor.     He  denied  the  <lemand. 

White  testified  that  Phillips  acted  without  appointment, 
as  agent,  and  he  acted  for  Phillips.  The  Court  would  not 
allow  him  to  state  when  the  corporation  last  had  a  meeting 
of  its  directors,  etc. 

He  testified  that  when  he  s[)oke  to  Thompson  he  spoke  as 
agent  of  the  Company,  but  said  he  was  then  acting  for  Gard- 
ner who  had  control  before  Phillips  did ;  but  he  said  he  signed 
usually  as  agent  of  the  Company,  and  all  his  signatures  of 
thai  kind  were  recognized. 

.   Jji  rebuttal,  one  Pennington  testified,  that  he  was  employ- 

(flilibf  the  Company  before  nnd  after  Phillips  came  th^re,  up 

.^  J^iblf^  1866|  and  he  gave  receipts  whenever  one  was  given 
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for  anytliing  bought  in  the  corporate  name  by  Phillips'  order. 
Phillips  told  him  to  sign,  ''The  Newton  Manufacturing  Com- 
pany," not "  W.  R.  Phillips;"  "  that  he  did  not  wish  it  known 
that  he  was  the  Newton  Manufacturing  CJompauy.  There 
was  a  mass  of  other  evidence  as  to  the  delivery  of  theoottoa 
not  here  im|)ortant.  In  the  opening  argument  plaintiiT'sooiui- 
scl  commented  on  ''the  fallacy"  of  the  plea  of  dormancy  to 
the  jury.  The  Court  would  not  allow  defendant's  counsel 
to.  reply  to  this  to  the  jury,  but  said  it  was  a  question  for  the 
Court. 

The  Court  first  charged  the  jury  upon  his  own  line,  and 
then  took  up  the  requests  of  plaintiff's  and  defendant's  coun- 
sel, and  disposed  of  them  as  appears  below. 

The  Court  having  been  requested  to  reduce  his  charge  to 
writing,  charged  as  follows: 

Ist.  "  This  is  an  action  of  assumpsit,  brought  by  H.  and  T, 
M.  White  against  the  Newton  Manufacturing  Company,  upon 
an  account  for  nine  thousand  and  five  hundred  pounds  of 
ginned  cotton,  alleged  by  plaintiff  to  have  been  loaned  and 
delivered  on  or  before  the  first  day  of  July,  1865,  to  the 
Newton  Manufacturing  Company,  to  be  returned  in  kind  of 
paid  fof,  as  plaintiffs  might  elect,  when  demanded  by  them. 
Plaintiffs  also  allege  that  they  demanded  and  requested  set- 
tlement of  the  account  for  the  cotton  sued  for  before  this 
action. 

"  The  Court  charges  you,  that  if  you  believe  from  the  evi- 
dence submitted  to  you  that  plaintiffs  loaned  to  the  defendaoti 
cotton  as  charged  and  alleged  in  the  declaration,  and  that  A 
demand  or  request  was  made  by  plaintiffs  before  the  oom- 
meneement  of  this  action  for  payment,  you  will  find  a  verdict 
for  plaintiffs  for  whatever  amount  you  may  believe  has  been 
proven. 

2d.  "  The  defendants  deny  that  they  ever  borrowed  any  cot- 
ton from  plaintiff;  and  alleged  that  the  cotton  now  sued  for 
was  received  by  Wm.  R.  Phillips,  in  exchange  and  payment 
of  cotton  due  from  one  of  the  plaintiffs^  Hugh  White,  upon 


ATLANTA,  JANUARY  TERM,  1871.    153 


The  Newton  Manufacturing  Company  vs.  White. 


an  individual  transaction  for  cotton  to  said  Phillips,  and  was 
not  on  defendant's  account.  If,  from  the  evidence  before  you, 
you  come  to  this  conclusion,  you  will  find  a  verdict  for  de- 
fendants and  cost  of  suit,  unless  you  find  that  defendants 
adopted  the  contract,  and  received  the  benefit.  (To  this  chargCi 
drfendants  excepts  and  assigns  the  same  as  error.)  The  Court 
farther  charges  you  that  if  you  believe  that  Wm.  R.  Phillips 
borrowed  the  cotton,  either  by  himself  or  through  an  agent 
on  his  own  individual  account,  then  you  must  find  for  the 
defendant.  But  if  you  l)elieve  from  the  evidence  that  Wm. 
R.  Philli|)S  was  the  general  agent  and  controller  of  the  New- 
tun  Manufacturing  Company,  and  borrowed  this  cotton — 
snbject  matter  of  suit — either  by  himself  or  by  an  agent  au- 
tliorize<l  by  him,  for  the  use  of  Newton  Manufacturing  Com- 
pany, and  that  the  credit  was  given  to  defendant^  then  your 
verdict  will  be  for  the  plaintiffs. 

3d.  "  And  the  Court  charges  you  that  if  you  believe  from 
the  proof  that  the  cotton  sued  for,  although  the  joint  property 
of  plaintiff's,  was  delivered  to  the  Newton  Manufacturing 
Company  in  exchange  for  cotton  due  from  one  of  the  plain- 
tifls,  to-wit:  Hugh  White  to  Wm.  R.  Phillips,  then  it  will 
be  your  duty  to  find  for  the  defendant.  The  Court  charges 
you  that  if  the  cotton  was  loaned  to  defendant  to  be  used  in 
aid  of  the  rebellion,  with  the  knowledge  of  the  plaintiffs,  the 
contract  is  void,  and  you  must  find  for  defendants.  If,  how- 
ever,  you  believe  from  the  evidence  that  the  cotton  was  not 
delivered  until  after  the  surrender  of  the  Confederate  armies, 
although  contracted  to  be  loaned  before  that  time,  you  must 
find  for  plaintiffs. 

''The  question  whether  Newton  Manufacturing  Company 
be  dormant  or  not,  is  not  before  you,  and  the  Couii;  charges 
joo  that  you  have  nothing  to  do  with  it.  The  only  question 
fiir  yoa  to  determine,  is  whether  the  Newton  Manufacturing 
XkiJApttny  is  liable  upon  the  contract  sued  upon.     This  you 

IMiJt'  ittoartaia  from  all  the  evidence  submitted  to  you,  and 
MMtifoar  Terdict  accordingly.    (To  this  latter  part  of  the 
Vol.  xui— 11. 
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charge  defendaut  excepts  and  assigns  the  same  as  error.)  You 
must  reconcile  the  testimony  of  the  witnesses  if  you  can, 
without  imputing  perjury  to  any. 

'^  Where  the  testimony  of  plaintiffs  and  defendants  is  equal- 
ly balanced,  you  must  find  for  defendant.  But,  if  it  slightly 
]>reponderate3  in  favor  of  plaintiifs,  then  your  verdict  shoald 
bo  in  favor  of  the  weight  of  testimony.  Iiv estimating  tes- 
timony you  may  l(K)k  to  their  interest,  manner  and  means  of 
knowledge  of  the  fact  or  transactions  about  which  they  tes- 
tify. If  you,  from  the  evidence,  conclude  to  find  for  plaio- 
tiOs,  you  must  ascertain  first  the  amount  of  cotton,  and  theo 
ascertain  the  price  of  cotton  at  the  time  of  the  demand  hj 
plain  tills,  (if  there  was  one,)  and  the  whole  value  of  the  cot- 
ton will  be  your  verdict,  with  interest  on  the  amount  from 
iliat  date.  And  on  the  other  side,  if  you  conclude  to  find 
for  defendant,  you  will  bring  in  your  verdict:  'We,  the 
jury,  find  for  defomlant  with  cost  of  suit.'" 

The  Court  then  charged  the  jury  as  requested  by  plaintiflTs 
counsel,  as  follows: 

Ist.  *'That  if  those  in  control  of  the  factory  carried  on  bus- 
iness in  the  name  of  Newton  Manufacturing  Company,  bj 
signing  receipts  in  its  name  by  themselves  as  agents;  and 
kept  biHtks  in  its  name,  signed  |>a|)ei*s  incurring  obligations 
in  its  name,  and  especially  if  William  R.  Phillips,  if  he  had 
genenil  i'ontn>l,  directed  any  of  its  agents  to  continue  tbat 
name  in  signing  receipts,  etc.,  then  W.  R.  Philli|)s,  or  those 
thus  acting,  are  estopiH'd  from  denying  either  the  existenoe 
of  s;iid  ci^rporation,  or  that  such  agents  were  not  regulariy 
ap{K>inteii;  for  they  will  not  be  allowetl  to  proclaim  to  the 
world  that  such  a  cor[K)ration  existe<I,  and  such  persons  were 
its  agents  and  then  deny  it. 

2d.  "  If  the  jury  believe  that  there  is  such  a  corponitioD 
as  the  Newton  Manufacturing  Comfmny,  and  that  it  ever 
did  business,  and  William  R.  Phillips  toi»k  control  uf  its  bus- 
iness, and  useil  its  name  and  received  for  its  use  cotton  be- 
longing to  the  Whites*,  under  a  contract  to  aocoaot  for  il^ 
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then  both  the  corporation  and  Phillips,  would  be  liable^  as 
the  Whites  might  elect.  Phillips  would  bo  liable  for  the 
fraud  in  using  said  name,  if  not  authorized  to  do  so.  The 
oor|)oration  would  be  liable  by  suffering  its  name  to  be  thus 
used,  to  the  prejudice  of  innocont  parties.  But  in  this  suit 
the  corporation  alone,  could,  under  this  state  of  facts,  be  made 
liable,  for  it  is  the  only  defendant. 

3d.  "Innocent  outside  parties  are  not  required  to  scrutinize 
closely  the  legality  of  the  appointment  of  agents,  who  are 
held  out  to  the  world  as  such  by  those  in  control  of  the  busi- 
ness about  which  said  agents  are  employed." 

4th.  "That  if  the  jury  believe  from  the  evidence  that  the 
Perry  cotton  was  loaned  to  defendant  through  Thompson, 
and  on  the  terms  by  him  stateil,  and  that  a  demand  and  re- 
fusal have  been  proven  by  plaintiffs  before  suit,  then  the 
plaintiffs  are  entitled  to  recover  the  value  of  the  Perry  cot- 
ton as  proved." 

Defendant's  counsel  requested  the  Judge,  in  writing,  to 
charge  the  jury,  1st,  "That  an  agent  is  not  able  or  author- 
ised to  appoint  an  agent,  unless  he  is  authorize<l  so  to  do  by 
his  principal.  In  application  of  this  principle,  if  the  wit- 
ness Thompson  was  authorized  by  either  or  both,  W.  F. 
Davis  or  William  R.  Phillips,  (who  were  themselves  only 
agents)  to  borrow  the  Perry  cotton,  that  is,  the  cotton  sued 
for  in  this  case,  then  he  had  no  authority  to  borrow  the  cot- 
ton, and  the  defendant  would  not  be  bound  by  the  terms  of 
the  contract  made  by  Thompson.  In  such  case,  if  the  de- 
fendanty  Newton  Manufacturing  Company,  received  the  cot- 
ton, it  would  be  liable  for  what  it  was  worth  when  it  received 
it;  bat  not  upon  the  terms  made  by  an  unauthorized  agent; 
to  look  to  the  facts  and  see  whether  or  not,  Thomi)son  was 
a  properly  authorized  agent."  This  charge  the  Court  refused 
to  give  as  requested,  but  changed  the  request  so  as  to  make 
i|*jraid:  ''If  the  witness,  Thompson,  was  authorized  by  W. 
JP^  JDayja,  (who  was  himself  only  an  agent)  to  borrow  the 
Jfibf  cotton,  then  he  had  do  authority  to  borrow  the  cotton. 
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and  the  defendants  would  not  be  bound  by  the  terms  of  the 
contract  made  by  Thompson,  unless  ratified  by  defendant" 
The  Court  addeil:  "If  Thompson  was  authorize«l  by  W. 
K.  Phillips,  his  acts  are  binding  upon  defendant,  or  bindiog 
upon  defendants  if  adopted  by  the  Coni|>any." 

Defendant's  counsel  requested  the  Court,  id  writing,  to 
charge  the  jury,  2d,  **  That  if  the  (defendant)  Newton  Mano- 
facturing  Company  borrowed  the  cotton  in  question  from  the 
plaintiffs,  to  be  returned  in  kind  at  a  certain  place  or  places 
when  called  for  by  plaintiffs,  or  to  be  paid  for  in  money  at 
the  option  of  the  plaintiffs,  then  it  devolves  upon  the  plain- 
tiffs to  prove  that  they  notified  the  defendants  of  their  elec- 
tion to  take  the  money  instead  of  the  cotton  in  kind,  before 
they  can  bring  suit;  and  if  it  is  not  in  proof  that  the  plaiotifi 
gave  such  notice,  then  they  are  not  entitled  to  recover.  The 
Court  ^ve  the  latter  request  to  charge,  but  added  the  folloir* 
ing:  "In  addition  or  qualification  or  explanation  of  there- 
quest  by  defendant's  attorney,  the  Court  charges  yoo,  that  if 
they  demanded  or  requested  a  settlement  of  the  account  sued 
for  before  commencement  of  the  action,  and  defendant  re- 
fused, it  is  sufficient  notice/' 

The  defendant's  counsel  requested  the  Court,  in  writing, 
to  charge  the  jury:  If  the  defendant,  a  corporation,  was  i^ 
the  time  of  the  contract,  not  doing  business,  had  no  offioen 
or  a  board  of  directors,  but  had  ceased  to  hold  its  meetingB 
and  to  appoint  agents  or  officers,  then  it  was  not  able  to  coo- 
tract,  and  could  assume  no  liability,  and  the  plaintifi&  would 
not  be  entitled  to  recover."  The  Court  refused  to  give  the 
foregoing  request  in  charge  to  the  jury.  Defendant  reques- 
ted the  Court,  in  writing,  to  charge  the  jury  as  follows:  A 
judgment  rendered  in  this  case  against  the  defendant  woold 
not  bind  W.  R.  Phillips  or  his  property.  It  would  only  bind 
the  corporation  and  its  property,  if  it  has  any." 

The  jury  returned  a  verdict  for  the  plaintiff  for  thesam 
of  $3,450  47,  principal  and  interest. 

The  defendant's  counsel  moved  for  a  new  trial^  upon  the 


ATLANTA,  JANUARY  TERM,  1871.         157 


The  Newton  Manufiiciuring  Company  tw.  White. 

grounds  that  the  verdict  was  contrary  to  law  and  the  evi- 
dence, etc.,  and  that  the  Court  erred  in  admitting  the  say* 
ing8  of  Phillips  &  Davis,  because  they  were  not  agents  of 
the  defendants ;  in  rejecting  the  evidence  of  sole  ownership 
in  Philli|)s,  and  all  evidence  tending  to  show  dormancy  and 
suspension  of  the  coriK)ration ;  in  each  of  his  charges  as  sta- 
ted ;  in  giving  each  of  the  requests  of  plaintiiT's  counsel,  and 
in  each  of  his  refusals  or  modifications  of  the  requests  of  de- 
fendant's counsel.  The  new  trial  was  refused  and  error  is 
assignecl  on  each  of  said  grounds. 

J.  J.  Floyd,  P.  L.  Mynatt.  D.  F.  Hammond,  for 
plaintiff's  in  error,  Corporations  cannot  act  without  officers: 
Ang.  and  A.  on  Corp.,  sec.  771 ;  Grant  on  Corp.,  313,  and 
316  ;  3  Watts,  66;  Ist  Paige,  560;  R.  Code,  sec.  1679;  57 
Peon. St.  R.,  417.  One  may  plead  hia  incapacity:  R.  Code, 
sec.  2694.  Plea  of  dormancy  not  dilatory  :  3  BI.  Com.,  307; 
1  Chitty  PI.,  444,  449;  Gould's  PI.,  41;  39th  Ga.  R.,  186. 
As  to  demand:  8th  Ga.  R.,  178  ;  10th,  560;  2d  Par.  on 
Con.,  675-6;  Chit,  on  Con.,  628.  Adoption  of  contracts: 
36th  Ga.  R.,  56.  Third  charge  hypothetical:  R.  Code,  sec. 
2153.  Estopple :  R.  Code,  sec.  3700;  1  Phil.  Ev.,  453et8eq. 
Aasamed  agency:  R.  Code,  sec.  2152,  2156,  2158,  2168; 
Story  on  Agency,  sec.  45.  Principal's  knowledge  and  assent 
necessary :  14th  Ga.  R.,  136.  Ratification :  Lou.  M.  Law, 
160 ;  R.  Code  sec.  2185, 3192 ;  16th  Mass.  R.,  461 ;  9th  Serg. 
and  R.,  212.  No  proof  of  prejudice  by  use  of  name :  Ist 
Phil.  Ev.,  460  note;  465  note.  This  charge  distracts  jury 
from  issue:  15th  Ga.  R.,  285;  2d,  310.  Agency  must  be  es- 
tablished before  agent's  sayings  admissible :  12  Serg.  and  R., 
34 ;  6th  Ga.  R.,  372,  and  must  be  of  the  res  gestce :  R.  Code, 
2180;  26th  Ga.  R.,  Ill  ;  29th,  399,  469. 


GuLBK  &  Pace,  Peeples  &  Stewart,  A.  M.  Speer, 
fivf  defendants,  furnished  no  brief  to  Roi>orter. 
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This  was  an  action  brouglit  by  tlie  Whites  against  the 
plaintifTin  error,  for  the  recovery  of  certain  cotton,  alleged 
to  have  been  received  by  them  under  contract.  The  record 
is  volumnious  and  embraces  the  evidence  of  many  witnesses 
upon  questions  of  fact,  found  by  the  jury.  We  do  not  pro- 
pose to  review  the  testimony,  as  the  controlling  question  of 
the  case  turns  u|X)n  the  law  governing  corporations,  and  its 
application  to  the  theory  of  defense  relied  on  by  the  defend- 
ant below. 

The  action  was  brought  in  the  ordinary  form  of  assump- 
sit, to  the  March  Term  of  Newton  Superior  Court,  The 
return  of  the  sheriff'  upon  the  26th  February,  1867,  is  "I 
have  this  day  served  Newton  Manufacturing  Company 
with  a  copy  of  this  writ,  by  leaving  it  at  their  most  notori- 
ous place  of  business."  At  the  proper  term  the  defendant 
appeared  by  counsel  and  pleaded  the  general  issue.  Upon 
these  pleadings  the  case  went  to  the  jury,  and  a  verdict  was 
found  for  the  plaintiff*.  An  appeal  was  entered,  and  when 
the  case  came  on  for  trial,  the  defendant  pleaded  "  that  at  the 
time  of  the  several  supposed  promises  and  undertakings,*eta: 
to-wit:  in  the  year  1865,  and  for  several  years  previous  there- 
to, to-wit:  the  year  1861,  the  defendant  was  not  using  or  ex- 
ercising any  of  the  franchises  conferred  by  its  charter,  that 
it  had  no  officers  or  agents,  appointed  in  accordance  with  its 
by-laws,  and  was  not  capable  of  making  contracts  or  perform- 
ing any  of  the  functions  of  its  corporate  existence,  but  on  the 
contrary  was  dormant  or  in  a  state  of  suspension,"  etc.  The 
Court  bel(»w  held  that  this  plea  was  filed  too  late,  and  dis- 
allowed any  evidence  under  it,  showing,  as  a  corporation,  it 
was  incapable  of  making  the  contract  or  was  not  operating 
witliin  the  forms  of  a  charter. 

The  jury  found  for  tlie  plaintiff's,  and  amotion  for  ane\^ 
trial,  on  several  grounds,  was  made  and  overruled  by  the 
Court,  and  the  case  comes  before  us  by  exceptions  to  the 
judgment  of  the  Court  refusing  a  new  trial. 
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This  corporatioD  was  created  under  the  Act  of  1847,  Cobb's 
Digest,  439,  and  is  found  under  the  classification  of  ''Joint 
Stock  Companies/'  The  parties,  associating  under  this  gen- 
eral Act  of  the  Legislature,  as  the  ''  Newton  Manufacturing 
Company,"  it  appears  by  the  record,  originally  consisted  of 
eight  persons,  who  published,  by  requirement  of  the  law,  their 
association.  In  this  manner  the  company  began  business, 
and  W.  R.  Phillips  in  1863,  by  purchase  of  the  stock,  be- 
came exclusive  owner  and  controlled  the  Factory.  Did  this 
concentration  of  the  stock  in  the  hands  of  one  single  owner 
destroy  the  corporate  rights  and  franchises  of  the  "Newton 
Manufacturing  Company?"  Under  the  peculiar  character 
of  this  association,  under  the  law,  we  do  not  feel  authorized 
to  hold  that  such  a  purchase  necessarily  destroyed  the  fraa- 
chise ;  the  object  of  the  association  was  to  carry  on  business 
under  a  corporate  name  ;  and  when  we  find  that  the  business 
was  continued  under  that  name,  no  matter  whether  there 
was  one  or  one  hundred  owners  of  stock,  the  corporate 
name  was  equally  within  the  power  of  the  one  as  of  the  one 
hundred  to  use  and  to  carry  on  the  business.  Nor  was  it 
necessary  that  by-laws  in  fact  should  have  been  made,  or 
officers  elected.  These  powers  could  or  could  not  be  ex- 
erciseil  at  the  option  of  the  owner  or  owners  of  the  stock, 
and  property  of  said  company.  All  such  rules  and  reg- 
ulations for  the  government  of  the  business  was  a  mat- 
ter between  the  parties  in  interest,  and  except  publish- 
ed or  brought  to  the  notice  of  strangers,  did  not  effect  them: 
Code  sec.  1679.  And  the  fact  that,  in  an  association  under 
the  Act  of  1847,  one  of  the  stockholders  finally  buys  up  and 
owns  all  the  stock  and  property  of  the  balance,  and  the  whole 
lodges  in  him,  does  not  deprive  such  person  from  the  use  and 
rights  of  the  charter,  tf>  carry  on  the  business,  under  the  name 
adopted;  and  the  fact  of  being  the  sole  owner,  if  he  goes  on, 
jMd.iMes  such  namcj  does  not  abate  suits  at  law  or  equity 
Ijled against  such  corporation,  although  individual  property. 
JSbjoorporatioD  oncelegally  existing  dies,  in  contemplation  of 
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law,  without  some  act  forfeiting  its  franchises,  but  it  will  be 
recognized  by  the  law,  as  long  as  it  carries  on  its  legitimate 
business,  in  its  corporate  name,  and  through  agents  and  per- 
sons who  use  that  name  in  its  trade  or  business.  It  would  be  an 
anomalous  doctrine,  that  one  should  purchase  all  the  stock  of 
such  a  joint  stock  company,  privately,  and  without  giving 
notice  of  such  ownership,  should  carry  on  the  business,  use 
the  corporate  name,  brands,  stamps  and  trade-marks,  and  keep 
books  in  its  name,  buy  and  sell  in  lis  name,  and  be  permitted 
to  plead  its  dissolution,  when  sued  by  the  very  name  Id 
which  it  contracted,  in  violation  of  the  terms  of  its  existence, 
that  it  could  sue  and  be  sued  by  that  name.  Every  corpora* 
tion  speaks  by  men,  and  its  artificial  existence  blends  with  that 
of  its  agents  and  officers.  The  corporate  name  is  notliiug 
without  the  living  men  who  use  that  name  ;  but  when  used 
by  those  who  are  its  proper  agents,  it  is  liable  by  that  name 
to  suit  under  the  provisions  of  its  charter.  The  position  this 
case  occupies  from  the  evidence  is,  that  the  Newton  Manufac- 
turing Company  continued  to  do  business,  under  its  corpo- 
rate name,  its  agents  contracted,  in  it«  name,  with  the  plain- 
tiffs, the  receipt  was  in  its  name,  and  it  was  not  dead  nor 
dormant  so  far  as  the  parties  to  this  case  are  concerned.  If 
it  was  alive  to  make  this  contract,  the  right  of  suit  contin- 
ues until  the  liability  is  discharged. 

If  Mr.  Phillips  had,  afVer  his  purchase  of  the  stock,  done 
business  openly  in  his  own  name,  this  would  have  endetl  tlie 
corporate  name.  But  from  this  record  he  used  the  corporate 
name  to  transact  the  business.  Pennington  swears  that  he 
gave  receipts  for  Newton  Manufacturing  Company  under  the 
order  of  Phillips:  "he  directed  me  to  sign  for  Newton  Man- 
ufacturing Company,"  not  for  "  W.  R.  Philli|)s,"  that  he 
did  not  want  it  known  that  he  was  the  "  Newton  Manufac- 
turing Company."  Every  witness  in  the  case  sulistantiallj 
sustains  this  material  fact,  and  we,  therefore,  are  of  the  opinion 
that,  inasmuch  as  the  Newton  Manufacturing  Company  went 
on  under  its  name  to  transact  its  business,  it  was  liable,  in  that 
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name,  to  sue  and  be  sued,  and  it  was  not  error  in  the  Court 
to  disallow  testimony  of  its  dormancy,  under  the  pleadings. 

2.  The  next  question  material  to  theciise  is  whether  under 
the  contract  as  proven,  demand  and  notice  of  the  election  was 
necessary  before  the  institution  of  the  suit.  In  the  view  the 
Court  below  held  of  this  question  we  concur,  and  his  charge,  in 
our  opinion,  left  the  matter  fairly  to  the  jury.  His  charge 
was  '*  that  if  they  demanded  or  requested  a  settlement  of  the 
account  sued  for  before  the  commencement  of  the  action  and 
defendant  refused  it,  it  is  sufficient  notice.''  There  was  te&* 
tiaiony  on  this  subject  sufficient  to  invoke  the  charge  and 
sustain  the  finding  of  the  jury  theron. 

Several  exceptions  to  the  charge  of  the  Court  were  made 
and  are  assigned  as  error;  but  the  general  prevailing  senti- 
ment of  exception  is  based  on  the  first  ground  we  have  dis« 
cussed^  and  afler  carefully  examining  the  charge  of  the  Court, 
under  the  law  and  facts  of  this  case,  we  are  satisified  that  the 
points  in  issue  were  fairly  stated  for  their  adjudication,  and 
we  are  satisfied  with  the  verdict  under  the  rule  of  this  Court 
so  oflen  repeated^  that,  except  in  cases  where  the  verdict  is 
decidedly  against  the  weight  of  evidencCi  we  will  not  inter- 
fere with  the  province  of  the  jury. 

Judgment  affirmed. 


Harhy  Camp,  plaintiff  in  error,  vs.  James  M.  Pace,  ad- 
ministrator, defendant  in  error. 

A  Coort  of  equity  will  entertain  a  bill,  for  the  purpose  of  setting  off  a 
ddbt  doe  on  a  dormant  judgment,  when  a  scire  facias  is  pending  to 
fertre  it,  against  a  jndgment  which  is  not  dormant,  when  the  plaintiff 
fa  Iba  latter  jndgment,  and  defendant  in  the  former  judgment  is  insolr 
fjfRilll  aadvill  eigoin  the  collection  of  the  judgment  which  is  not  dor- 
■NMIftantil  the  dormant  judgment  shall  be  revived,  unless  some  good 
n|Jj^'  npiflnn  be  shown  why  the  dormant  judgment  cannot  be  revived* 
BO  error  in  the  Court  below  in  overruling  the  demurrer  to  the 
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complainant's  bill,  and  this  Court  will  not  control  tbe  discretion  of 
the  Court  below  on  the  statement  of  facts  contained  in  the  record} 
in  retaining  the  injuuetion  until  a  trial  can  be  had  thereon. 

Dormant  Jiulgments.  Set-off.  Equity.  Before  Judge 
Green.     Newton  Superior  Court.     September  Term,  1870. 

This  cause  was  before  this  Court  heretofore.  See  Camp 
V8.  Pace,  40th  Georgia  Reports,  45.  When  the  judgment  of 
this  Court  was  made  the  judgment  of  the  Superior  Court, 
Camp  had  his  fi,  fa.  levied  up(m  the  intestate's  property. 
Pace,  as  administrator,  then  filed  this  bill  to  enjoin  said  j!. 
/a.  until  the  judgment  in  favor  of  his  intestate  could  be  re- 
vive<l,  and  praying  that  when  it  was  so  revived,  Camp's)!. 
/a.  should  be  paid  by  a  credit  of  its  amount  upon  the  revived 
judgment. 

Pace  averred  in  addition  to  the  facts  stated  in  the  40th 
Georgia  Reports,  45,  et  seq.^  that  notwithstanding  his  intes- 
tate's judgment  was  apparently  against  Camp  as  trustee,  in 
fact.  It  was  a  judgment  against  Camp  individually,  and  that 
Camp  and  the  trust-estate  of  Camp's  wife  are  both  iusolvent. 
The  injunction  was  granted.  Camp  answered  that  he  wm 
but  a  security  on  the  dormant  judgment  which  Pace  was  seek- 
ing to  revive,  and  that  Pace  had  alh)we<l  said  judgment  to 
become  dormant,  and  had  thereby  given  precedence  to  a  judg- 
ment of  Baker  against  sai<l  trust-estate,  and  thereby  increased 
the  risk  of  Camp  as  security  on  the  un revived  judgment  and 
thereby  released  him.  He  denied  any  liability  on  said  judg- 
ment except  as  security  for  said  trust-estate.  He  charged 
that  when  the  trust-estate  was  good  and  could  respond  to  him 
as  trustee  and  security,  he  had  offered  to  have  his  debt  cred- 
ited on  intestate's  judgment,  but  that  it  was  not  done,  and 
Pace  refused  to  allow  it  done,  and  therefore  he  claimed  that 
Pace  could  not  have  it  done  now  that  said  trust-estate  is  in- 
solvent. Further,  he  said  that  Pace  was  estopped  bv  not 
setting  up  his  defense  in  the  original  case  against  him,  and 
by  the  fact  that  intestate  took  judgment  against  him^  Camp, 
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as  security,  and  that  tiiis  matter  is  res  adjudicata  by  the  case 
in  40th  Georgia  Reports  cited  ante. 

Upon  the  filing  of  this  answer,  Camp  also  demurred  to  the 
bill,  because  there  was  no  equity  in  it,  and,  as  a])pears  by  the 
face  of  the  bill,  the  Supreme  Court  fiad  decided  against  Pace's 
right  to  the  relief  prayed  for,  and  thereupon  Camp  moved  to 
dissolve  the  injunction  upon  the  grounds  stated  in  the  demur- 
rer, and  u|>on  the  grounds  that  the  answer  had  sworn  off  any 
equity  in  the  bill.  The  Chancellor  refused  to  dissolve  the 
iojuactioQ  and  that  is  assigned  as  error. 

A.  B.  Sims,  A.  M.  Speer,  for  plaintiff  in  error,  as  to 
Camp's  discharge  as  a  security  cited  Irwin's  Code,  sees.  2126, 
2130;  3d  Kelly,  412,  249 ;  12th  Ga.,  276.  The  whole  mat- 
ter  could  have  been  settled  at  law :  Irwin's  Code,  sec.  3027,  and 
that  adjudication  at  law  bars  this  suit:  Irwin's  Code,  sees. 
2896,  3519;  16th  Ga.  R.,  402;  40th  Ga.  R.,  48. 

Claiik  <&  Pace  for  defendant. 

Warker,  J. 

There  was  no  error  in  the  judgment  of  the  Court  below 
in  overruling  the  demurrer  to  the  complainant's  bill,  or  in 
refusing  to  dissolve  the  injunction  until  the  final  hearing  of 
the  cause,  on  the  statement  of  facts  contained   in  the  record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


W1L.LIAM  Raden  et  al,  plaintiffs  in  error,  Caleb  Thomp- 

KINS,  defendant  in  error. 

When,  on  the  trial  of  an  action  of  ejectment  for  the  recovery  of  a  tract 

of  land,  the  main  point  in  controfersj  was  whether  the  bond  for  the 

>  -title  under  which  the  defendant cUiimed  was  a  genuine  bond,  or  a  spa- 

9QU9  or  forged  paper  title,  and  the  evidence  upon  that  point  being 

.(Qpoflietingi  the  jury  found  a  verdict  for  the  plaintiff,  there  being  no 

"  *wr6r  alleged  as  to  the  charge  of  the  Court  in  submitting  that  question 
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Held,  That  a  inotioD  for  a  new  trial,  on  the  ground  that  the  Terdiet 
strongly  and  decidedly  against  the  weight  of  evidence,  and  without  tfi- 
dence  to  support  it,  and  contrary  to  hiw  and  the  charge  of  the  Coart, 
was  properly  overruled  by  the  Court  below,  there  being  Rufficient  eti- 
dence  in  the  record  to  sustain  the  verdict,  of  which  the  jary  were  tke 
proper  judges,  and  not  the  Court. 

Ejectment.    Xew  trial.     Before  Judge  Greek.    Pike  Su- 
perior Court.     October  Term,  1870. 

In  July,  1850,  Doe  brought  ejectment  for  certain  land  ii 
said  county  upon  the  demises  of  Edmond  Blalock,  Jonathan 
Harkness  ami  Cahfb  Thompkins  against  Roe,  carnal  ejector, 
and  William  Raden,  tenant  in  possession.  The  pleas  were 
the  general  issue  and  the  Statute  of  Limitations.  In  April, 
1857,  there  was  a  verdict  for  defendant.  Plaintiffs  moved 
for  a  new  trial,  and  in  April,  1859,  a  new  trial  was  granted, 
upon  the  ground  that  the  verdict  was  not  autliorize<i  by  the 
evidence.  At  October  Term,  1860,  there  was  a  new  trial. 
Bloodworth  being  interested  in  the  land,  was  made  a  defend- 
ant at  April  Term,  1867,  and  then  plaintiff  had  a  venlict 
for  the  premises.  A  new  trial  was  granted  l>ecanse  of  error 
in  the  charge  of  the  Court.  At  October  Term,  1869,  the 
cause  was  again  trie<l.  The  plaintiff  read  in  evidence  a  grant 
of  the  land  from  the  State  to  E<lmond  Blalock,  dated  the 
26th  of  May,  1823,  unrecorded;  a  deed  from  Blalock  to 
Johnathan  Harkness,  dated  the  26th  of  March,  1823;  a 
deed  from  Harkness  to  Caleb  Thompkins,  dated  the  27th  of 
March,  1823;  showed  that  Raden  was  in  possession  of  the 
premises  when  the  suit  was  begun,  introduced  evidence  as  to 
mesne  profits  and  improvements  made  by  the  tenant,  and 
closed.  The  defendant,  aflcr  accounting  for  its  loss,  read  a 
copy  of  a  bond,  dated  the  24th  of  December,  1822,  recorded 
in  April,  1867,  by  which  Edmond  Blalock  bound  himself  in 
the  sum  of  $200  00,  to  William  Blalock,  to  make  a  title  to 
said  land,  without  stating  when  it  was  to  be  made,  or  why. 
It  was  tested  by  William  Sanders  and  Lainl  W.  Harris,  Jos- 
tice  of  the  Peace.    A  witness  testified  that  this  was  a  copy 
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of  the  original  which  was  lost  in  the  mail,  when  attached  to 
a  set  of  interrogatories.  Another  testified  that  the  original 
was  once  in  Green's  possession  and  said  it  looked  like  an 
original  paper,  and  that  he  did  not  remember  wiiether  it  bad 
blue  lines  or  not. 

Another  witness  testifie<l  that,  while  he  did  not  know 
whether  the  said  copy  was  the  copy  of  a  paper  shown  him 
years  before  by  Bloodworth,  yet  he  knew  tliat  Bloodworth 
professed  to  have  some  interest  in  this  land  and  showed  him 
a  bond  for  titles,  witnessed  by  said  Laird  W.  Harris,  Justice 
of  the  Peace,  and  that  the  signature  of  Harris,  Justice  of 
the  Peace,  was  his  genuine  signature,  witness  knowing  it 
well.  But  he  did  not  remember  whether  the  bond  shown  to 
him  by  Bloo<l worth  was  on  blue-ruled  paper  or  not,  nor 
whether  blue-ruletl  paper  was  in  use  in  December,  1822,  nor 
when  it  was  first  used,  nor  did  he  rememl)er  whether  it  was 
on  a  single  leaf  or  a  sheet  of  paper. 

William  Blalock  testified  that  he  bought  tlie  land  from  his 
cousin,  E<Imond  Blalock,  for  $50  00,  paid  it  in  cash  and 
took  a  liond  for  titles  because  the  grant  was  not  then  issued, 
and  that  this  bond  was  taken  at  Stanford  ville,  Putnam  coun* 
ty,  and  witnessed  by  William  Sanders  and  Laird  W.  Harris; 
that  in  1846,  he  sold  the  land  to  James  Gardner  for  $200  00 
and  turned  over  Edmond's  bond  to  Gardner,  but  he  did  not 
remember  whether  it  was  written  on  ruled  paper.  They  then 
read  in  evidence  a  deed  from  William  Blalock  to  said  Gardner 
made  the  4th  of  November,  1846,  and  recorded  in  1854, 
and  a  deed  from  said  Garduer  to  said  Bloodworth,  dated  the 
3d  of  August,  1850,  and  recorded  in  October,  1867.  There 
was  evidence  pro.  and  con.  as  to  the  genuineness  of  the  deed 
£rom  Edmond  Blalock.  It  was  shown  that  in  1822,  Ed* 
jBond  Blalock  gave  in  said  land  and  paid  taxes  on  it,  and 
<|id  not  give  it  in  afterwards. 

HfXlM  main  fight  was  over  said  last  bond.  One  witness  testi- 
JtgflthMi  be  saw  Laird  Harris,  J.  P.,  sign  as  a  witness, such 
JWfe^  *"  ^^^  ^P7i  ^^^  ^^  ^^  shown  that  Harris  was  com- 
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missioned  a  Justice  of  the  Peace  in  Putnam  oountj,  on  the 
16th  of  October,  1822. 

Hartford  Green,  Esq.,  said  that  the  paper  which  was  call- 
ed the  original  of  the  bond  was  before  the  jury  ;  first  saw  it 
on  a  former  trial,  it  was  then  in  Court,  and  witness  got  Mr. 
Dismukc  to  copy  it;  this  is  the  copy,  the  paper  looked  like 
it  was  too  new  as  he  recollects  it,  which  first  excitetl  his  sob- 
picions  as  to  the  genuineness;  he  examine<1  it;  as  well  as  be 
recollects  it  was  white  paper,  with  faint  blue  ruled  lines; 
don't  recollect  to  have  seen  any  paper  like  it  at  the  time  of  its 
date. 

Thomas  Richards,  examined  by  interrogatories,  said,  I  have 
no  knowledge  or  recollection  of  ruled  paper  being  sold  ud* 
bound  previous  to  the  year  eighteen  hundred  and  twenty- 
seven;  at  that  time  I  sohl  some  foolscap  and  letter  paper,  which 
I  sold  by  the  quire,  in  this  city,  all  kinds  of  paper  was  then 
unruled,  never  knew  of  any  being  in  market  otherwise  until 
some  few  years  afterwards,  when  it  gradually  gt)t  into  gene- 
ral use  in  the  United  States;  I  have  been  engaged  in  the 
business  of  bookseller,  stationer  and  book-binder  in  this 
city,  since  the  year  1823;  at  that  time  I  ruled  paper  with 
blue  and  red  lines  for  blank  l>ooks  with  a  machine. 
This  machine  had  been  used  a  few  years  previous  by 
some  otlier  person  or  persons,  but  to  a  very  limited  ex- 
tent; at  that  time  there  was  another  ruling  machine  in  use 
by  Col.  Williams,  of  Savannah,  but  not  to  my  knowledge 
used  for  any  other  purpose  than  ruling  paper  with  blue  and 
red  lines  for  blank  books;  the  machine  had  not  been  known 
in  the  United  States  but  a  few  years  prior  to  that  time — pre- 
vious to  which  nothing  was  ruled  save  books,  which  had  date 
lines,  and  lines  for  dollars  and  cents,  which  Ijeing  all  done 
with  a  single  pen,  and  necessarily  tedious,  books  were  ruled 
with  red  lines  only ;  neither  books  nor  paper  was  ruled  with 
blue  lines  until  the  ruling  machine  owned  by  Col.  Williams 
and  myself  got  into  use,  and  I  never  heard  or  knew  of  poptf 
ruled  with  blue  lines  being  sold  by  the  quire  or  ream^  either 
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here  or  any  other  place,  until  a  few  years  after  I  had  done  flo 
in  this  city. 

The  Court  charged  the  jury,  among  other  things,  that  if 
William  C.  Blalock  bought  and  paid  for  the  land,  and  took  a 
bond  for  titles  from  Edniond  Blalock,  in  1822,  and  before 
Jonathan  Harkness  purchase<I  the  land,  this  constituted  a 
good  title  in  William  C.  Blalock  on  the  instant  the  grant  was 
issued,  and  they  should  find  for  the  deicndant,  unless  the 
deed  to  Jonathan  Harkness  was  a  bona  fide  deed  from  Ed- 
mond  Blalock,  and  the  bond  to  William  C.  Blalock  was  a 
forgery,  in  which  event  they  should  find  for  the  plaintiff.  If 
the  bond  to  William  C.  Blalock  and  the  deed  to  Jonathan 
Harkness  are  both  genuine  papers,  then  the  oldest  title  must 
prevail,  unless  the  deed  to  Harkness  was  duly  recorded  in 
twelve  months,  in  which  event  plaintiff  is  entitled  to  recover. 
Plaintiff  must  recover  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  the  defendant's,  for  it  is  immaterial 
what  the  character  of  defendant's  title  is ;  he  being  in  posses- 
sion, cannot  be  disturbed  by  any  one  unless  he  has  a  good 
title. 

The  jury  returned  a  verdict  finding  for  the  plaintiff  without 
me9ne  profits,  with  costs  of  suit,  and  defendant  moved  for  a 
new  trial,  upon  the  following  grounds,  viz  : 

1.  Because  the  verdict  is  coutrary  to  law  and  equity. 

2.  Because  the' verdict  is  strongly  and  decide<lly  against 
the  weight  of  evidence,  and  without  evidence  to  snpport  it, 
and  against  the  charge  of  the  Court. 

The  new  trial  was  refused  and  error  is  assigned  on  said 
grounds. 

Peei^Lbs  &  Stewart,  E.  G.  Cabaniss,  D.  N.  Morton, 
fiyr  plaintiff  in  error  said,  a  bond  for  titles  with  the  purchase- 
noney  paid  was  title :  3d  Kelly,  5  ;  10th  Ga.  K.,  190;  12th, 
464;  24th,  150;  26th,  177  ;  22d,  112  ;  25th,  648 ;  35th,  63. 
ititnt.  the  draw  and  before  the  grant  equitable  title  is  in 
'^^IfMyfTf  and  the  l^al  title  in  the  State  ibr  drawer's  use,  and 
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this  equitable  title  is  transferable :  22(1  Ga.  B.,  112  ;  23d,  383; 
24th,  150 ;  26th,  177  ;  29th,  1 ;  27th,  418.  The  bond  being 
older  than  the  deed,  and  neither  being  recorded  in  twelve 
months  from  date,  the  oldest  takes:  Prince's  Dig.,  158,  160, 
162;  Cobb's  Dig.,  175;  33d  Ga.  R.,  231. 

A.  M.  Speeb,  E.  W.  Beck,  L.  T.  Doyal  for  defendant 

Warner,  J. 

There  was  no  error  in  the  Court  below  in  overruling  the 
motion  for  a  new  trial  in  this  case.  The  evidence  as  to  the 
validity  of  the  bond  was  conflicting^  and  the  jury  were  the 
exclusive  judges  as  to  the  credibility  of  the  witnesses  and  as 
to  the  weight  of  their  evidence.  « 

Let  the  judgment  of  the  Court  below  be  affirmed. 


John  H.  Lyon,  plaintiiT  in  error,  vs.  Duke  Williams, 

defendant  in  error. 

1.  Counsel  being  authorized  by  the  defendant  to  defend  the  salt,  it  wu 
the  duty  of  the  defendant  to  have  put  his  attorney  in  possession  of  sach 
matters  of  defense  as  he  conceived  to  exist  in  defense  thereto,  and  a 
confession  of  judgment  by  counsel  representing  the  case,  with  the 
knowledge  and  at  the  instance  of  the  party,  is  sufficient  in  law  withoat 
any  special  authorization  to  that  effect ;  it  followed  as  a  legitimate  ia* 
cident  of  his  professional  relation  to  the  case. 

2.  Under  the  pleadings  and  facts  of  this  case,  the  facts  in  controTer^ 
were  properly  submitted  to  the  jury,  and  the  charge  of  the  Judge  wal 
a  clear  statement  of  the  law  governing  it ;  '*  that  if  the  admtnistntor 
had  charged  himself  with  the  debt,  and  became  liable  therefor,  thee 
the  original  debt  was  extinguished,  and  the  note  given  to  hia  indifid- 
ually  was  a  novation,  the  consideration  of  which  was  the  money  ad* 
Tanced/'  And  there  being  sufficient  evidence  to  sustain  the  charge  of 
the  Court,  and  the  verdict  of  the  jury,  the  Court  below  refariog  % 
new  trial,  ought  not  to  be  interfered  with  or  set  aside. 

8.  It  is  only  in  cases  where  there  has  been  no  novation  of  the  contract, 
and  the  consideration  is  a  slave  or  the  hire  thereof,  that  the  Courts  of 
this  State  are  inhibited  from  exercising  jurisdiction  ander  the  Goostl- 
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tutioD.  But  when  payments  have  been  given  upon  notes  given  since 
June,  1866,  questions  of  fact  arising  under  the  pleadings  upon  suits 
brought  to  enforce  such  debts,  when  such  consideration  is  denied  and 
is^ue  joined  thereon,  are  the  subject  matter  of  judicial  investigation  to 
be  submitted  to  a  jury,  upon  evidence  admitted  under  the  rules  of  law. 

Principal  and  Agent.  Attorneys  at  law.  Novation.  Slave 
debts.  Before  Judge  Gbeen.  U[)6on  Superior  Court.  No- 
vember Term,  1870. 

The  facts  of  this  cause  are  in  the  opinion.  When  it  was 
called  here,  counsel  for  defendant  in  error  moved  to  dismiss 
the  bill  of  exceptions,  because  the  contest  was  as  to  whether 
this  were  a  debt  for  the  hire  df  slaves  and,  therefore,  this 
Court  had  no  jurisdiction  to  hear  it  under  the  constitutional 
prohibition  of  jurisdiction  over  such  debts.  The  motion  was 
overruled.  * 

DoYAL  &  NuNNALLY,  for  plaintiflF  in  error. 

Smith  &  Alexander,  John  I.  Hau.,  for  defendant. 

LOCHRANE,  C.  J. 

In  this  case  it  appears  that  Williams  brought  his  action 
against  Lyons  on  a  promissory  note  for  $136  80,  to  the  May 
Term,  1867,  of  Upson  Superior  Court.  At  the  term  fol- 
lowing, judgment  was  confessed  by  Bell  and  Spivey,  defend- 
ant's attorneys,  and  judgment  entered  up.  Subsequently  a 
rule  nm  was  granted  by  the  Court,  served  upon  the  plaintiff, 
calling  on  him  to  show  cause  why  the  judgment  should  not 
be  set  aside  on  the  ground  that  it  was  improvidently  con- 
feased  without  knowledge  by  said  attorneys  that  the  note, 
the  foundation  of  this  action,  was  given  in  renewal  of  a  notCi 
the  original  consideration  of  which  was  the  hire  of  a  slave, 
answered  the  facts  stated  in  the  motion  and  rule 
alleging  that  they  were  untrue.  Defendants  joined  is- 
npon  which  the  case  went  to  the  jury  upon  the  follow- 

Jjj^memt  of  fiicts :  Lyons,  the  maker  of  the  note,  stated 

YOkZUX— 12, 
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that  he*  hired  a  negro  from  Williams,  as  administrator  of 
David  Kendal,  deceased,  in  1861  or  1862,  for  $125  00.    He 
offered  to  pay  Williams  in  Confederate  money,  which  he  was 
unwilling  to  take,  Williams  agreeing  not  to  charge  interest 
on  the  amount  which  was  agreed  to,  and  in  1866,  Williams 
came  to  witness  and  requested  him  to  give  him  a  new  note, 
stating  that  the  first  had  been  lost  while  in  the  hands  of  Mr. 
Lyons  for  safe  keeping,  and  that  he  had  made  a  return  of  said 
note  as  administrator  and   was  liable  thereon.     Under  this 
statement  the  note  sued  on  was  given  and  the  interest  from  the 
demand  added.     The  note  was  given  to  Williams  individu- 
ally.   General  Bell  stated  that  Lyons,  the  defendant,  was  his 
son-in-law;  that  he  told  him  of  the  suit  and  that  he  would 
attend  to  it,  to  which  he  assented;  that  he  did  not  know  the 
considecation  was  negro  hire;  that  he  filed  no  plea  and  con- 
fessed judgment;  that  he  was  not  authorized  to  make  the  con- 
fession, and  that  he  would  not  have  confessed  if  he  had  known 
this  defense.    The  jury  found  the  issue  in  favor  of  Williams, 
the  Judge  charging  them,  that  if  they  believed  defendant 
gave  the  substituted  note  now  sued  on  to  Duke  Williams,  be- 
cause Duke  Williams  had  paid  said  note  to  the  estate  of  Da- 
vid Kendal,  deceased,  or  the  amount  thereof,  then  the  de- 
fense set  up  could  not  be  maintained,  because  the  note  wss 
not,  in  that  event,  given  for  negro  hire,  but  in  settlement  of 
money  advanced,  or  laid  out  and  expended  for  the  defendant 
A  motion  was  made  for  a  new  trial   in  this  case,  upon  the 
following  grounds:     1st.  Because  the  Court  erre<l  in  refus- 
ing to  open  the  judgment  upon  the  testimony  of  Bell  before 
submitting  the  same  to  the  jury.     2d.  Because  the  Court 
erred  in  permitting  the  verdict  to  go  against  the  defendant, 
under  the  facts  in  this  case.     8d.  Because  the  charge  of  the 
Court  was  error.     4th.  Because  the  verdict  was  contrary  to 
law.     5th.  Because  it  was  contrary  to  evidence.     The  Court 
overruled  the  motion  for  a  new  trial,  and  this  judgment  is 
the  error  complained  of. 

1.  We  are  satisfied,  from  the  record  in  this  caae,  that  the 
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)ourt  committed  no  error  in  refusing  to  open  the  judgment 
ipon  the  testimony  of  Bell,  as  it  appears  from  the  record 
hat  he  was  authorized  to  defend  the  suit,  having  called  the 
ittention  of  the  defendant  to  it.  It  was  his  duty  to  have 
Hit  in  the  knowledge  of  his  counsel  such  matters  of  defense 
18  he  conceived  to  exist  against  such  suit.  A  confession  of 
adgment  by  counsel  representing  the  case,  with  the  know- 
ledge and  at  the  instance  of  the  defendant,  is  sufficient,  in 
law,  without  any  special  authorization  to  that  effect,  and  we 
Jo  not  hold  that  it  was  error  in  the  Court  to  refuse  to  set 
iside  a  judgment  on  the  ground  of  improvident  confession, 
under  the  facts  as  stated. 

2.  Certainly  it  was  not  error  in  the  Court  to  refuse  to 
jive  judgment  upon  the  facts  controverted,  as  to  the  mer- 
its of  the  defense  in  this  case,  upon  an  ex  parte  hearing, 
where  issue  had  been  joined  and  the  verdict  of  the  jury 
invoked  by  the  pleadings;  nor  was  it  within  the  inhibi- 
tion of  the  Constitution  of  this  State  to  submit  the  ques- 
tion of  fact,  upon  issue  joined,  to  the  jury,  who  were  alone 
aathorized,  except  by  consent  of  the  pai^ties,  to  find  the  facts 
of  the  case. 

3.  Again,  and  in  regard  to  the  main,  controlling  ques- 
tion of  this  case,  we  think  the  testimony  sufficient  to  have 
invoked  the  charge  of  the  Court;  for,  as  to  the  charge  it- 
self, there  is  no  doubt  as  to  its  clear  statement  of  an  un- 
qaestioned  principle  of  the  law.  If  the  administrator  had 
charged  himself  with  this  debt,  cither  paying  or  becoming 
liable  in  his  official  and  fiduciary  capacity  to  pay  the  original 
debt  to  the  estate,  then  such  debt  is  extinguished,  and  its 
original  consideration  is  no  longer  a  matter  of  judicial  inter- 
pretation or  controversy,  and  the  note  given  to  him  individ- 
tulljr,  under  the  well  settled  rules  of  law  heretofore  adjudi- 
difteil  bjr  this  Court,  was  a  novation,  and  the  note  given  was 
bjMiid  te  the  consideration  of  the  liability  of  money  advanced 
fe.  iOffh  administrator  to  the  estate  of  Kendal.  In  consider- 
|^pAiKfi|0t8  developed  by  the  testimony,  we  have  arrived  at 
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the  conclusion  that  there  was  sufficient  testimony  submitted 
to  the  jury  to  have  authorize<I  the  charge  of  the  Court  and 
invoked  their  judgment;  and  it  follows,  as  a  consequence, 
that  their  finding,  under  the  established  rulings  of  this 
Court,  ought  not  to  l>e  interfered  with  by  the  Court  below, 
and  his  judgment  refusing  a  new  trial  thereon  will  not  be 
reversed  by  this  Court.  It  is  only  in  cases  where  there  has 
not  been  a  novation  of  contract,  and  the  question  of  consider- 
ation was  a  slave  or  slaves,  or  the  hire  thereof,  apparent  or 
uncontradicted,  that  the  Courts  in  this  State  are  deprived  of 
jurisdiction,  by  the  Constitution,  to  give  judgment  or  enforce 
the  debt.  Where  judgments  have  been  obtained  upon  notes 
given  since  June,  1865,  questions  of  fact  arising  under  tbe 
pleadings,  upon  suits  brought  to  enforce  such  debts,  when 
such  consideration  is  denied,  and  issue  joine<l  thereon,  are  the 
subject  matters  of  judicial  investigation,  to  be  determined  by 
a  jury,  upon  the  admission  of  testimony,  under  tbe  rules  of 
law. 

Judgment  affirmed. 


James  H.  Beall,  plaintiff  in  error  vs.  Oliver  C.  Hili^ 

defendant  in  error. 

An  affidavit  was  made  before  a  Judge  of  the  Superior  Court,  on  the  15tli 
of  Xovembert  18G9|  to  obtain  a  distress- warrant  for  rent  not  dne,  al- 
leging that  Hill,  the  tenant,  was  justly  indebted  to  Beall,  the  landlord, 
the  sum  of  $220  00  for  the  rent  of  thirty  acres  of  land,  that  the  rent 
note  was  not  due  until  the  15th  day  of  December,  1869  ;  bat  that  Hill, 
the  tenant,  is  removing,  and  has  removed,  a  large  portioa  of  his  crop 
from  the  land,  the  said  note  being  unpaid.  Hill,  the  tenant,  filed  t 
counter- affidavit,  in  which  he  simply  alleged  that  the  sam  distrained 
for  rent  was  not  due,  without  negativing  the  fact  that  he  was  removiof 
the  crop  made  on  the  land.  On  the  trial  of  the  case,  the  plaiDttiTf 
counsel  demurred  to  the  defendant's  affidavit  as  being  insufficient  in 
law,  and  moved  the  Court  to  dismiss  the  same,  which  motion  the  Cooit 
OTerruled.    Afterwards,  on  motion  of  defendant's  coonseli  ihm  Coirt 
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dismisBed  the  plaintiff  *s  affidavit,  on  the  ground  that  a  JuTIge  of  the 
Superior  Court  was  not  authorized  by  law  to  issue  a  distress- warrant: 

Hddt  That  the  Court  erred  in  not  sustaining  the  plaintiff's  demurrer  to 
the  defendant's  affidavit  and  dismissing  the  same,  as  it  did  not  deny 
the  fact  alleged  in  the  plaintiff's  affidavit,  that  he  was  removing  the 
crop  from  the  land,  which  was  the  sole  ground  for  taking  out  the  dis- 
tress-warrant against  him  by  plaintiff  under  the  2259th  section  of  the 
Code.  If  the  question  as  to  the  authority  of  the  Judge  of  the  Supe- 
rior Court  to  issue  a  distress- warrant,  was  now  an  original  question 
before  this  Court,  we  should  be  inclined  to  hold  that  he  did  have  such 
authority  under  the  general  powers  conferred  upon  that  officer,  by  the 
Conititution  and  laws  of  the  State ;  but  the  decisions  of  this  Court  in 
Holland  vs,  Browne  15th  Georgia  Reports,  113,  and  Keaton  vs.  Mc- 
DofuUdf  24th  Georgia  Reports,  166,  limit  the  authority  to  issue  such 
warrants  to  a  Justice  of  the  Peace ;  the  4th  section  of  the  Act  of 
1856-66  applies  only  to  the  question  of  tenants  holding  over,  and  not  to 
the  question  of  issuing  distress* warrants  for  rent: 

Heldf  That  the  distress- warrant  issued  by  the  Judge  of  the  Superior 
Court  was  properly  dismissed  by  the  Court  below. 

Distress- Warrants.  Before  Judge  Green.  Upson  Supe- 
rior Court     November  Terra,  1870. 

In  November,  1869,  Beall  made  affidavit  before  the  Judge 
of  the  Superior  Court  of  said  county,  that  said  Hill  owed 
him  $220  00  on  a  note  for  the  rent  of  certain  land  therein 
described,  "  which  said  note  is  not  due  until  the  15th  day  of 
December,  1869,  but  the  said  Oliver  C.  Hill  is  now  remov- 
ing and  has  removed  a  large  [>ortion  of  his  crop  from  said 
land."  Thereupon  the  Judge  issued  a  distress- warrant 
tgainst  Hill  for  said  sum.  Hill  met  this  warrant  on  the 
19th  of  November,  1869,  with  a  counter-affidavit,  in  which 
he  swore  only  that  said  amount  ''  is  not  due.''  He  gave 
bond  88  required  by  law,  and  the  papers  were  returned  to 
the  Superior  Court. 

When  it  came  on  for  trial,  Beall's  attorney  move<l  to  strike 

the  oonnter-affidavit  l)ecause  it  did  not  deny  the  removal  of 

IpMNis  or  that  the  rent  would  be  due  on  the  15th  of  Decem- 

i|Mf|1869*    The  Court  overruled  this  motion,  and  ordered 

Hirn'MmuB  to  proceed.    Subsequently  Hill's  counsel  moved  to 
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dismiss  the  distress- warrant  because  a  Judge  of  the  Superior 
Court  had  no  right  to  take  said  affidavit  and  issue  a  distress- 
warrant.  Thereupon  the  Court  dismissed  Beall's  proceed- 
ing. The  refusal  to  strike  the  counter-affidavit  and  the  dis- 
missal of  the  distress-warrant  are  assigned  as  error. 

John.  I.  Hall,  for  plaintiff  in  error,  said  the  counter- 
affidavit  was  bad :  Irwin's  Code,  section  2259;  34th  Ga,  R., 
178;  37th,  66;  and  Judges  of  Superior  Courts  could  issue 
distress- warrants  in  Xovember,  1869:  Acts  1865-6,  page  35. 

Hart  &  Allen  ;  R.  P.  Trippe,  by  David  Lewis,  for 

defendant. 

Warner,  J. 

In  our  judgment  the  Court  below  erred  in  not  sustaining 
the  plaintiff's  demurrer  to  the  defendant's  counter-affidavit 
If  the  question  as  to  the  authority  of  a  Judge  of  the  Supe- 
rior Court  to  issue  a  distress- warrant  for  rent,  was  now  an 
original  question  before  this  Court,  we  should  be  inclined  to 
hold  that  he  did  have  such  authority  under  the  general 
powers  conferred  ui)on  that  officer  by  the  Constitution  and 
laws  of  the  State,  but  the  decisions  of  this  Court  in  Holland 
vs.  Brown f  15th  Georgia  Reports,  113,  and  Keaton  vs.  Jfo- 
Donaldy  24th  Georgia  Reports,  116,  limit  the  authority  to 
issue  such  warrants  to  a  Justice  of  the  Peace.  The  4th  sec- 
tion of  the  Act  of  1865-6  applies  only  to  the  question  of 
tenants  holding  over,  and  not  to  the  issuing  distress- war- 
rants for  rent.  According  to  the  previous  rulings  of  this 
Court,  the  distress- warrant  issued  by  the  Judge  of  the  8tt- 
perior  Court  was  properly  dismissed. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Samuel  D.  Ellis,  trustee,  plaintiff  in  error,  vs,  Milton  R. 

Rachels  et  al,,  defendants  in  error. 

Wben,  in  1858,  Nathan  Traitt  died,  leaving  a  will  in  which  he  bequeathed 
to  be  B  certain  negroes,  (described  as  old  and  faithful  slaves,)  and  cer- 
tain other  property  in  trust,  directing  that  B  should  permit  them,  as 
long  AS  any  of  them  wish,  to  cultivate,  fdr  their  support,  a  certain  par- 
cel of  land,  and  see  to  it  that  they  were  well  treated,  and  provided 
that,  at  B^s  death,  before  the  death  of  all  the  negroes,  the  trust  should 
pass  to  C,  and  afler  the  probate  of  the  will,  no  action  was  taken  by  B 
in  the  matter,  and  the  negroes  and  other  property  passed  in  the  usual 
coarse  of  administration  to  the  residuary  legatee,  and  since  the  eman- 
cipation of  the  slaves,  B  filed  a  bill  to  set  up  the  trust: 

Held,  That  the  bill  was  properly  dismissed  by  the  Chancellor  for  want  of 
equity. 

Where  the  record  failed  to  reach  this  Court  in  time  for  its  regular  term, 
by  reason  of  the  sickness  of  the  family  of  counsel  for  plaintiff  in  error, 
a  motion  to  dismiss  it,  because  not  here  in  time,  was  overruled  and  the 
cause  was  ordered  to  be  docketed  for  the  next  term.  (R.  See  end  of 
Report. ) 

Emaneipation.  Wills.  Before  Judge  Bigby.  Troup 
Saperior  Court.     November  Terra,  1869. 

On  the  18tb  of  December,  1858,  Nathan  Truitt  of  said 
county,  made  a  last  will  and  testament,  by  which  he  disposed 
of  most  of  his  property  to  his  wife  and  his  daughter,  Mrs. 
Willis.     The  third  item  of  said  will  was  in  these  words: 

"I  give  and  bequeath  unto  my  beloved  and  truaty  friend| 
Samuel  D.  Ellis,  my  old  and  faithful  slaves,  to-wit:  Jim, 
Sam,  George,  the  blacksmith,  Cyrus,  London,  Isaac,  Nancy, 
Fanny,  Melly,  Jinny,  and  Harlow,  together  with  three  good 
mules,  and  a  good  two  horse  wagon,  six  months  supply  of 
provisions,  and  two  hundred  acres  of  laud  of  the  Hopson 
place,  to  be  selected  by  him;  which  said  negroes  and  other 
property  are  to  be  delivered  to  the  said  Samuel  D.  Ellis,  af- 
ter die  death  of  my  wife  Elizabeth  Truitt;  and  I  do  hereby 
|pV6  aod  bequeath  it  to  him,  in  trust,  and  for  the  purpose 
beranafter  specified  to-wit;  the  said  negroes  I  give  to  him 
^  the  purpose  of  providing  for  and  taking  care  of  them 
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daring  their  natural  lives,  with  the  right  of  using  and  cul- 
tivating the  said  land,  and  other  property  so  given  for  the 
benefit,  use  and  supi)ort  of  said  slaves,  the  said  slaves  to  be 
kindly  treated  bv  him  and  to  work  and  cultivate  said  land 
for  their  sup|K)rt.  And  if  said  two  hundred  acres  should  not 
be  sufficient  to  support  said  negroes,  I  desire  that  the  said 
Saumel  D.  Ellis  shall  cultivate  with  said  negroes  as  much 
more  of  said  Ho|)son  place  as  will  be  sufficient  for  that  par- 
pose.  And,  in  the  event  of  the  death  of  the  said  Samuel  D. 
Ellis,  before  all  of  said  negroes  shall  depart  this  life,  then  it 
is  my  will  and  desire  that  ray  nephew,  James  Truitt,  shall 
take  and  hold  said  negroes,  land  an<l  other  property  given 
to  the  said  Ellis  for  the  same  purpose." 

Nathan  Truitt  died,  and  said  will  was  probated  in  1859, 
in  said  county.  In  February,  1869,  said  Ellis,  as  trustee  for 
said  slaves,  filed  his  bill  in  said  county,  against  Rachels, 
(who  had  married  Mrs.  Willis,)  and  the  other  persons  in  in- 
terest. He  set  forth  said  will,  and  averred  that  said  third 
item  was  made  for  the  pur|)ose  of  providing  for  said  slaves 
without  hard  labor,  and  for  '^  making  their  condition  as  com- 
fortable as  possible,  and  their  descent  to  the  grave  in  their 
age,  as  easy  as  their  infirmities  would  |>ermit  and  un&vor- 
able  legislation  would  autiiorize,  in  recompense  for  the  labor 
of  their  youth  and  prime,  which  laid  the  foundation  of  the 
immense  estate."  It  averred  that  testator's  wife  died  "in  the 
year  1860,"  that  Rachels,  "after  marrying  with  Mrs.  Willis,'* 
settled  with  testator's  executor  and  took  charge  of  the  whole 
estate  for  the  benefit  of  the  parties  in  interest,  and  that  nei- 
ther the  executor  nor  Rachels  had  or  would  deliver  to  him,  is 
such  trustee,  said  property  by  said  item  conveyed,  nor  allow 
him  to  select  said  land  for  said  pur{)ose.  Setting  out  the 
value  of  said  property,  and  claiining  interest  on  that  value 
from  the  death  of  testator's  wife,  and  the  right  to  make  said 
selection,  he  concluded  with  a  prayer  for  a  decree  against  the 
defendants  to  secure  the  said  rights  of  said  negroes. 

The  defendants  demurred^  saying  there  was  no  equity  in  said 
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bill,  because  said  item  was  void  under  the  Aot  of  1818,  for- 
bidding inirarienniorial  manumission  of  slaves  in  this  State, 
and  **  for  divers  other  good  causes  of  demurrer  appearing  in 
said  bill,"  and  prayed  that  the  bill  should  be  dismissed.  The 
other  grounds  insisted  upon  in  argument  below  and  here,  were 
that  if  the  bequest  was  good,  Ellis  had  no  title,  because,  by 
emancipation  in  1865,  his  trust  was  executed  and  the  negroes 
should  sue  in  their  own  names,  and  because  it  did  not  appear 
that  said  negroes  were  living,  or  if  living,  wished  to  have  said 
property  and  work  said  land  for  said  purposes. 

The  Chancellor  sustained  the  demurrer,  and  dismissed  the 
bill,  upon  what  ground  docs  not  appear.  The  dismission  of 
the  bill  is  assigned  as  error. 

(Note.  This  bill  of  exceptions  was  filed  in  the  Court 
below  on  the  15th  of  April,  1870.  It  had  not  been  sent  up 
to  June  Term,  1870.  Then  a  motion  was  made  to  compel  it 
to  be  sent  up  and  enter  it  upon  the  docket  of  that  term,  and 
dismiss  it,  because  it  was  not  sent  up  in  time.  Upon  show- 
ing by  Mr.  Walker  that  the  delay  was  caused  by  sickness  in 
his  family,  the  motion  was  overruled,  and  the  case  was  or- 
dered on  tlie  docket  of  the  next  term.) 

J.  S.  Walker.  B.  H.  Bigham,  for  plaintiff  in  error. 
The  will  conforms  to  the  policy  of  the  State:  Old  Code,  sees. 
1864,  1855, 1859;  18th  Ga.  R.,  563;  14th,  2612.  It  is  not 
against  Act  of  1818:  Charl.  R.,  548;  4th  Ga.  R.,  75;  6th, 
639,  47;  4th,  446;  10th,  263,  265;  34th,  458,  476,  477; 
2l8t,  38.  Cases  in  14th,  18th,  20th,  23d,  25th,  and  26th 
Ga.  R.^  not  at  war  with  this  principle:  38th  Ga.,  655. 

Febriix,  Hamhojnd  &  Brother  for  defendant,  as  to 
poliey  of  the  State  against  intra-territorial  manumission,  ci- 
tA  JLote  1801,  1803;  Prince's  Dig.,  787-8;  Act  of  1818; 
SUbftie^s  Dig,  795,  or  Old  Code,  sees.  1875-6,  and  extra-terri- 
MAftl  Aoto  1859,  page  68;  R.  Code,  sec.  4984:  38th  Ga.  R., 

Ij.40tli,  18,  and  same  case  this  term.     Testator^s  death 
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fixed  the  law  of  complainant's  rie;ht:  18th  Gra.  R.,  1;  25th, 
660,  650. 

McCay,  J. 

Very  clearly,  Mr.  Ellis  has  no  claim  in  his  own  rights 
under  this  will.  If  the  provisions  of  the  clause  referred  to 
can  be  carrie<1  into  effect  at  all,  it  would  be  a  most  glaring 
perversion  of  the  intent  of  the  testator,  to  permit  his  bounty 
to  go  to  the  individual  use  of  the  trustee,  who  was  clearly 
only  looked  upon  as  a  mere  agent.  The  testator  ouly  casta 
the  duty  upon  him  afler  the  death  of  his  own  widow.  If  the 
trustee  dies  he  provides  for  a  successor. 

We  are  not  sure  that  this  will  was  void,  ab  initio,  as 
against  the  policy  of  the  Acts,  then  in  force,  prohibiting  do- 
mestic emancipation  of  slaves.  We  are  inclined  to  the  opin- 
ion that  it  rather  comes  within  that  class  of  cases  which  are 
only  instances  of  the  mode  in  which  the  testator  intends  that 
the  duty  of  every  master  to  old  and  infirm  slaves  shall,  in 
his  case,  be  performed.  Here  were,  without  doubt,  infirm 
and  helpless  slaves,  whom  it  was  the  duty  of  the  testator  to 
take  care  of  while  he  live<l,  and  whose  support  was  a  1^1 
charge  upon  his  estate  at  his  death.  Why  should  he  not 
provide  a  mode  of  his  own  choosing  by  which  that  charge 
should  be  executed?  Clearly,  in  doing  this,  he  must  not 
make  the  slaves  practically  free.  But  does  he  do  this?  He 
sets  aside  the  use  of  certain  lands,  he  names  the  slaves  by 
name,  including  with  those  who  are  infirm  some  that  are 
able  to  work.  He  provides  provisions,  tools,  etc.,  and  directs 
that  the  agent  or  trustee  keep  them  on  the  place,  work  them, 
direct  and  control  them.  They  are  to  be  compelled,  as  a  body, 
to  earn  their  own  support.  We  can  easily  conceive  that, 
under  certain  very  usual  circumstances,  this  might  have  been 
a  very  legitimate  mode  of  performing  the  duty  which  every 
man,  both  by  the  laws  of  humanity  and  by  the  laws  of  the 
State,  owed  to  his  infirm  slaves. 
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But  admitting  that  this  might,  under  certain  circumstan- 
ces, have  been  a  legal  will,  we  think,  for  tliat  very  reason,  it 
cannot  now  be  enforced. 

These  negroes  are  now  free.  Tlie  duty — the  legal  duty — 
of  the  master  to  them  has  ceased;  his  mode  of  performing 
that  duty  was  to  put  them  in  charge  of  a  irmteey  who  should 
control  them,  compel  the  strong  ones  to  work  for  tlie  weak, 
and  to  act  as  a  mojsier  over  them  all.  This  is  now  impracti- 
cable. They  are,  by  kiWy  their  own  masters.  Tliey  cannot, 
by  the  trustee,  be  compelled  to  work.  Nor  is  it  probable  that 
the  strong  ones  will  now  be  willing  to  work  for  the  support 
of  the  weak  and  infirm  ;  and,  yet,  this  was  the  scheme  of  the 
testator,  if  it  was  legal. 

If,  on  the  contrary,  his  scheme  was  to  make  them  practi- 
cally free;  to  permit  each  one  to  do  as  he  pleased,  and  (o  en- 
jojf  the  proceeds  of  his  own  laboTy  then  the  will  was  illegal; 
and  having  been  illegal  then,  it  is  illegal  still.  In  either  view 
of  it,  this  provision  of  the  will  cannot  be  enforced,  and  we, 
therefore,  think  Judge  Bigby  did  right  in  sustaining  this 
demurrer. 

Judgment  affirmed. 


P.  B.  HALii,  plaintiff  in  error,  vs.  Vivian  Holmes  and 

WIFE,  defendants  in  error. 

A  tenant  rented  a  hotel  for  one  year,  agreeing  to  pay  sixty  dollars  per 
month  rent  therefor,  payable  monthly  in  advance,  and  afler  occupying 
the  premises  about  five  months  the  landlord  took  out  a  warrant  for  the 
remoTal  of  the  tenant  from  the  premises  for  the  non-payment  of  rent 
dne,  under  the  provisions  of  the  4005th  section  of  the  Code  ;  where- 
^MMi,  the  tenant  filed  his  bill  on  the  equity  side  of  the  Court,  alleging 
that  the  rented  premises  were  not  tenantable,  and  in  consequence  of 
A%  lailare  of  the  landlord  to  keep  the  rented  premises  in  a  tenantable 
Qonfition,  that  he  had  been  damaged  in  the  sum  of  thirteen  hundred 

'^MlMf  that  the  landlord  was  insolvent,  and  that  the  tenant  was  un- 
on  aocoant  of  his  poverty,  to  give  the  bond  and  security  on  filing 
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a  counter-aflidavit  as  required  by  the  4007th  section  of  the  Code;  and 
prayed  an  injunction  restraining  the  landlord  from  turning  him  oat  of 
the  possession  of  the  premises,  until  the  final  hearing  of  the  bill,  offer- 
ing to  deposit  the  monthly  rents  in  the  hands  of  a  Receiver  to  be  ap- 
pointed by  the  Court.  On  a  demurrer  being  filed  to  the  complainaat*! 
bill,  the  Court  sustained  the  demurrer,  and  dismissed  the  same: 
Held,  That  taking  the  allegations  in  the  complainant's  bill  to  be  troei 
that  the  consideration  for  which  the  rent  notes  were  given  had  failed, 
there  was  no  rent  due  the  landlord,  and  his  remedy  to  prevent  a  re- 
moval from  the  premises  was  under  the  provisions  of  the  4007th  sec- 
tion of  the  Code.  Inasmuch  as  there  is  no  provision  made,  in  tkA 
existing  laws  of  this  State,  to  dispense  with  the  bond  and  secari^ 
required  of  the  tenant  on  account  of  his  poverty,  a  Court  of  Equity 
cannot  make  such  an  exception.  Equity  follows  the  law  but  does  not 
control  or  override  it.  The  requirement  of  the  law,  that  the  tenant 
shall  give  bond  and  security  to  prevent  an  eviction  from  the  rented 
premises,  is  as  binding  upon  a  Court  of  equity  as  a  Court  of  law  in 
such  cases.  The  demurrer  to  the  complainant's  bill  was  properly  sai* 
tained  for  want  of  equity. 

Landlord  and  Tenant.  Rent.  Equity.  Before  Judge 
BiGBY.     Troup  County.     Cliambers.     September,  1870. 

Hall's  bill  against  Holmes  and  wife,  filed  in  July,  1870, 
made  this  ease:  He  rented  from  Uolmes,  as  agent  of  his 
wife,  the  LaGrange  Hotel,  at  $720  00  per  annum^  payable 
in  monthly  installments  of  $60  00,  upon  condition  that 
Holmes  would  repair  the  premises,  the  garden,  negro  quar- 
ters, and  especially  the  roof  of  the  hotel,  then  evidently  in  a 
leaky  condition.  All  that  time  Hall  was  in  charge  of  a 
large,  first-class  boarding  house.  Relying  upon  said  prom- 
ises, he  moved  into  said  hotel,  taking  with  him  some  of  his 
old  boarders  and  receivin-^  others  up  to  the  number  of  forty- 
three,  telling  them  of  said  promises  and  that  he  could  make 
them  comfortable.  He  exhibited  the  contract,  which  was  in 
writing,  but  contained  nothing  about  repairing  said  premises, 
but  only  a  promise  by  Holmes  to  give  him  possession  on  the 
first  of  January,  1870,  and  his  promise  to  pay  rent  as  afore- 
said. But  he  averred  that  it  was  understood  that  the  repairs 
were  to  be  made,  notwithstanding.  This  contract  was  made 
on  the  27th  of  November,  1869.    And  he  exhibited  a  letter 
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from  Holmes  to  him  in  April,  1870,  asking  him  to  get  shin- 
gles for  repairing  said  roof,  and  a  letter  from  Hall  to  Holmes 
on  May  26th,  1870,  saying  that  the  work  done  had  not  stop- 
ped the  leaks,  but  thirteen  of  the  fifleen  rooms  leaked,  and 
his  furniture  was  being  damaged  and  his  boarders  would 
quit  unless  it  was  remedied,  and  threatening  to  sue  Holmes 
if  he  did  not  comply  with  his  promise. 

Hall  paid  the  rent  up  to  the  first  of  May.  Subsequently, 
he  was  gamisheed  by  one  who  had  a  judgment  against 
Holmes  for  slander.  U[)on  Hall's  importunity,  the  roof  was 
patched,  but  in  such  way  as  not  to  make  it  good,  but  only  to 
annoy  him  and  injure  his  busineas.  Some  of  the  rooms  were 
still  untenantable  in  rainy  weather. 

Holmes  and  his  wife  are  insolvent.  Yet,  knowing  these 
facts,  fraudulently,  on  the  15th  of  June,  1870,  Mrs.  Holmes 
sued  out  a  distress- warrant  for  rent  and  a  proceeding  to  put 
Hall  out  of  said  premises  for  non-payment  of  rent.  Hall 
gave  bond  and  stopped  the  proceeiling.  This  he  was  enabled 
to  do  only  by  a  conditional  sale  of  part  of  his  bedding  and 
furniture.  He  cannot  give  another  bond.  And  yet,  to-day, 
another  month's  rent  is  claimed  to  be  due,  and  Mrs.  Holmes 
threatens  like  proceedings  as  to  it,  and  also  to  garnishee  his 
boarders,  and  to  do  this  month  by  month,  and  will  thus 
break  up  Hall's  business.  He  was  known  to  be  unable  to 
give  security  when  the  contract  was  made,  and  these  small 
and  summary  suits  are  to  worry  him,  fraudulently,  into  a 
payment  of  the  rent. 

He  proposed  to  pay  the  rents  as  they  fell  due,  (provided 
the  garnishment  on  him  be  dissolved)  to  such  Receiver  as 
the  Chancellor  might  appoint,  to  apply  it  to  the  repair  of 
said  premises,  according  to  said  contract.  He  prayed  for 
injiuiction  against  further  such  warrants,  and  proceedings  to 
ffjeol  him,  and  garnishments,  until  the  first  case  might  be 
r^dpidird^  in  which  he  had  pleaded  his  damages  and  hoped  to 
gpl^dgment  therefor.  As  an  additional  reason,  he  averred 
li^^bis,  wi&  was  unable  to  walk.     The  damages  claimed  by 
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Hall  were  as  follows:  "By  loss  of  boarders  and  custom, 
$700  00;  by  injury  to  carpets,  beds,  bedding,  clothing  and 
furniture,  temporary  repairs  during  rains  and  preparations 
to  catch  water  leaking,  $600  00;"  total,  $1,300  00, 

The  Chancellor  ordered  said  proceeding  to  stop  for  the 
present,  and  that  defendants  show  cause,  on  a  day  during  the 
adjourned  term  in  July,  why  said  injunction  should  not  be 
granted  as  prayed  for.  The  cause  was  postponed  till  Sep- 
tember, and  then  heard  upon  a  motion  to  dismiss  the  bill, 
because  Hall's  remedy  at  law  was  complete. 

The  Chancellor  dismissed  the  bill  and  refused  an  order, 
asked  by  Hall's  counsel,  for  suspending  his  judgment  to 
give  time  for  a  writ  of  error.  They  say  the  Court  erred  in 
dismissing  the  bill  and  refusing  said  order. 

BiGHAM  &  Whitaker  ;  Speer  &  SPEER,  for  plaintiff  in 
error,  said  Holmes  could  not  compel  payment  of  rent  till 
said  repairs  were  made:  17th  Ga.  R.,  343;  21st,  430;  39th, 
215.  He  and  his  wife  were  liable  for  damages  to  Hall :  30th 
Ga.  R.,  869  ;  Code,  sec.  2258.  Only  defense  to  distress-war- 
rant is  counter-affidavit  and  security:  15th  Ga.  £.,301; 
19th,  534.  Injunction  then  is  proper  remedy  :  35thCra.  B., 
148 ;  40th,  293. 

Mabry,  Toole  &  Son,  for  defendants. 
Warner,  J. 

There  was  no  error  in  the  judgment  of  the  Court  below 
in  sustaining  the  demurrer  to  the  complainant's  bill.  Inas- 
much as  the  law  makes  no  exception  as  to  the  eviction  of 
a  tenant  who  is  unable  to  give  bond  and  security  on  account 
of  his  poverty,  a  Court  of  Equity  cannot  make  one,  but  is  tt 
much  bound,  by  the  positive  law  of  the  land  in  such  eases,  as 
a  Court  of  law  would  be.  Equity  follows  the  law,  where  the 
rule  of  law  is  applicable,  and  the  analogy  of  the  law,  where 
no  rule  is  directly  applicable :  Code,  3028.    The  statute  law 
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of  the  State,  in  relation  to  landlord  and  tenant,  cannot  be  al- 
tered or  changed  by  simply  changing  the  forum  in  which  the 
remedy  is  sought. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Thomas  J.  Jackson,  plaintiff  in  error,  vs.  FIlA^X'IS  M. 

Scroggin,  defendant  in  error. 

Inasmacli  as  the  evidence  disclosed  by  the  record  does  not  show  any  ev- 
idence of  title  which,  in  law,  would  have  entitled  the  plaintiff  to  re- 
cover the  premises  in  dispute  from  the  defendant,  the  non-suit  was 
properly  awarded  by  the  Court  below. 

Ejectment.  Non-suit.  Before  Judge  Bigby,  Coweta 
Superior  Court.     September  Term,  1870. 

This  was  gectment  by  Jackson  against  Scroggin.  On  the 
trial,  the  plaintiff's  counsel  read  in  evidence  a  deed  from  one 
Carpenter  to  one  Arrington,  made  the  10th  of  August,  1861, 
with  the  understanding  that  he  would  show  that  said  deed 
covered  the  premises  in  dispute.  He  then  offered  in  evi- 
dence a  deed  from  Arrington  to  Jackson,  which  had  not  been 
recorded,  and  it  was  read  with  the  same  understanding  as  to 
necessity  of  identification  of  premises.  There  was  no  other 
evidence  of  title,  except  some  as  to  identification,  as  al hided 
to  above,  and  none  of  possession  by  plaintiff  under  said  deeds, 
except  for  a  time  in  1851,  if  then.  Upon  motion  of  defen- 
dant's counsel,  a  non-suit  was  granted.  That  is  assigned  as 
error. 

J*  B.  Davis,  for  plaintiff  in  error. 

Hdoh  Buchanon,  for  defendant. 
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Warner,  J. 

There  was  no  error  in  the  judgment  of  the  Court  below 
in  granting  the  non-suit  on  the  statement  of  fiicts  disdosed 
bv  the  record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Wade  White,  plaintiff  in  error,  vs.  E.  D.  Blasland,  for 

use,  etc.,  defendant  in  error. 

A  suit  was  instituted  for  the  recovery  of  the  amoant  due  on  two  promii* 
sory  notes,  or  written  obligations,  made  by  the  defendant,  one  of 
which  was  for  the  sum  of  $282  10,  dated  8th  August,  1868,  due  eight 
months  after  date,  the  other  for  the  sum  of  $425  00,  of  the  same  date, 
due,  on  demand,  after  one  year's  time  ader  the  date  thereof.  When 
the  case  was  called  for  trial,  the  defendant  moved  to  continue  the 
same,  which  motion  was  overruled  by  the  Court.  The  plaintiff  tbeii 
offered  as  evidence  the  two  notes  or  written  obligations,  and  proved  bf 
plaintiff's  attorney  that  some  time  afler  the  expiration  of  twelve  montlil 
from  the  date  of  the  last  named  obligation,  (the  exact  time  not  stated) 
he  made  a  formal  demand  of  the  defendant  for  the  payment  thereof 
which  he  declined  to  do,  and  thereupon  closed  his  case,  and  the  deiea* 
dant  introduced  no  evidence.  The  jury  returned  the  following  verdict: 
*^  We,  the  jury,  find  for  the  plaintiff  seven  hundred  and  seven^-ost 
dollars  and  forty  cents  principal,  with  interest  and  costs  of  sait."  The 
defendant  moved  for  a  new  trial,  on  the  ground  of  the  refusal  of  the 
Court  to  continue  the  case,  and  because  the  verdict  of  the  jury  WM 
contrary  to  law,  and  against  the  evidence,  which  motion  the  Coaii 
overruled,  and  the  defendant  excepted  : 

nddj  That  the  reasonable  intendment  of  the  verdict  is  that  the  juf 
found  for  the  plaintiff  the  principal  sum  due  on  the  two  notes  or  ohli* 
gations  sued  on,  with  interest  thereon  from  the  time  the  same  bectmt 
due. 

And  that  there  was  no  error  in  the  Court  below  in  overruling  the  motiea 
for  a  continuance  of  the  case,  on  the  showing  made  therefor,  (to-wit: 

that  defendant  was  absent,  when  it  was  not  shown  what  he  woold  tsi* 

tify  to  if  present.     R.) 

Heldf  further^  That  the  judgment  of  the  Court  below  be  reversed  ands 
new  trial  bo  granted,  so  as  to  allow  the  verdict  to  be  corrected,  in  se- 
cordance  with  the  reasonable  intendment  and  construction  thereof; 
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unless  the  plaintiff  shall  consent  to  enter  up  his  judgment  thereon  for 
the  sum  of  $707  10  for  his  principal  debt,  with  interest  thereon  from 
the  time  the  same  became  due,  the  interest  to  be  calculated  on  the  ob- 
ligation payable  on  demand,  from  the  14th  day  of  September,  1869, 
the  date  of  the  commencement  of  the  suit;  and  upon  the  plaintiff  con* 
senting  to  do  so,  that  the  judgment  of  the  Court  below  stand  affirmed* 

Verdict.  Interest.  Continuance.  Before  Judge  BiGBY. 
Carroll  Superior  Court.     August  Term,  1870. 

E<lward  B.  Blaflland,  for  the  use  of  Thomas  Blasland,  on 
the  14th  of  September,  1869,  sued  White  upon  his  note 
made  the  8th  of  August  1868,  due  eight  months  after  date, 
for  $325  00,  (on  which  $42  90  was  paid  on  the  day  it  was 
made)  and  on  another  paper  made  the  same  day,  as  follows : 
"I,  Wade  White,  do  hereby  obligate  myself  to  Edward  B. 
Blasland,  in  case  he  shall  not  deem  it  for  his  interest  to  come 
back  to  Villa  Bica,  to  pay  him,  on  demand,  after  one  yearns 
time,  the  sum  of  four  hundred  and  twenty-five  dollars,  also 
half  the  profits  of  Stamp  Mill,  now  owned  by  him,  from 
date,  less  half  the  expenses,''  both  payable  to  Edward  B. 
Blasland.  The  defendant  pleaded  that  he  paid  $100  00  to 
Edward  B.  on  the  8th  of  August,  1868,  which  should  be 
eredited  on  said  demands ;  that  Edward  B.  owed  him  $100  00 
for  wood,  etc.,  $168  62  for  his  half  of  said  expenses,  etc. 

When  the  case  was  called  for  trial,  defendant's  counsel 
moved  to  continue  because  of  the  absence  of  defendant,  and 
of  the  interrogatories  of  a  witness.  It  was  not  shown  what 
the  defendant  would  testify  to,  nor  was  any  reason  for  his 
absence,  satisfactory  to  the  Court,  given.  As  to  the  inter* 
rogatories,  it  appeared  that  the  commission  issued  in  Janu- 
ary then  last  past,  but  they  had  not  been  handed  to  any  com- 
missioners to  execute.     The  continuance  was  refused. 

Plaintiff's  counsel  read  said  note  and  paper  in  evidence, 
and  a  witness  testified  that  "  some  time  after  the  expiration 
of.  twelve  months  from  the  date  of  said  papers"  he  demand- 
ii|:]Mjmeiit ;  that  the  defendant  said  he  would  pay  soon,  but 
that  he  ought  to  be  allowed  a  credit  of  $10  000. 

VoInZLu— 18. 
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There  was  no  other  evidence.  The  jury  found  for  plaintiff 
$771  40  "principal,  M'ith  interest"  and  costs.  Judgment 
was  entered  for  $771  40,  "  principal  and  interest  up  to  date," 
and  costs.  Defendant's  counsel  moved  for  a  new  trial  be- 
cause the  verdict  was  contrary  to  law  and  evidence,  and  be- 
cause said  continuance  was  refused.  The  Court  refused  a 
new  trial,  and  that  is  assigned  as  error. 

Thomas  W.  Latham,  by  William  Ezzabd  for  plain- 
tiff in  error. 

W.  W.  Merrill,  Newman  &  Harrison,  for  defendant 

Warner,  J. 

There  was  no  error  in  the  refusal  of  the  Court  to  continoe 

the  case  on  the  showing  made  therefor.     The  judgment  of 

the  Court  below  must  be  reversed  and  a  new  trial  granted, 

80  as  to  allow  the  verdict  to  be  corrected  in  accordance  with 

the  reasonable  intendment  and  construction  thereof;  unless 

the  plaintiff  shall  consent  to  enter  his  judgment  thereon  for 

the  sum   of  $707  10  for  his  principal  debt,  with  interest 

thereon,  from  the  time  the  same  became  due,  the  interest  to 

be  calculated  on  the  obligation  payable  on  demand,  from  the 

14th  day  of  September,  1869,  the  date  of  the  commencement 

of  the  action. 

Let  the  judgment  of  the  Court  below  be  reversed  on  the 

terms  stated  in  this  opinion. 
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J.  P.  Calhoun,  for  use  of,  etc.,  plaintiff  in  error,  vs.  The 
Mayor  and  Council  of  Atlanta,  defendant  in  error. 

When  the  plaintiff  obtained  a  verdict  against  the  defendant  for  the  sam 
of  $1^9  45,  and  a  judgment  was  entered  thereon  by  the  plaintifTs  attor- 
ney! leaving  the  amount  of  the  costs  to  be  recovered  in  blank,  to  be 
taxed  by  the  Clerk,  and  afterwards  the  plaintiflf  and  defendant  agreed 
to  settle  the  judgment  under  the  following  circumstances:  *^  It  is  agreed 
between  counsel  for  plaintiff  and  defendant,  that  defendant  declines  to 
settle  the  above  stated  case  if  the  defendant  has  to  pay  the  costs  of  plain- 
tiff's witnesses;  that  defendant  would  settle  if  plaintiff  would  receipt 
the  judgment  in  said  case  as  follows :  Received  of  the  defendant  $106  00, 
in  full  of  the  within  judgment ;  that  said  receipt  was  given  as  demanded 
by  plaintiff,  and  the  principal  and  interest  paid  in  full,  the  Clerk's  costs 
having  been  previously  paid ;  that  at  the  time  plaintifTs  counsel  re- 
fused to  agree  that  plaintiff  should  be  liable  for  any  costs,  defendant's 
counsel  stating  that  he  would  risk  the  receipt  as  above  described.'' 
Afterwards,  a  motion  was  made  by  the  plaintiff  to  enter  a  judgment 
nunc  pro  time  for  the  use  of  his  witnesses  for  the  cost  due  them,  which 
motion  was  refused  by  the  Court,  whereupon  the  plaintiff  excepted: 

Htldf  That  it  was  the  right  of  the  plaintiff  to  have  had  all  the  legal  costs 
due  in  the  case,  including  the  costs  of  plaintiff's  witnesses,  taxed  by  the 
Clerk,  and  inserted  in  the  blank  lefl  in  the  judgment  for  that 
purpose,  and  to  have  proceeded  to  collect  the  principal,  interest  and 
cost,  by  due  process  of  law,  but,  inasmuch  as  the  plaintiff  agreed  to 
settle  the  jndgment  on  the  terms  proposed  by  the  defendant,  with  a 
full  knowledge  of  all  the  facts,  and  gave  a  receipt  in  full  of  the  within 
judgment,  there  was  no  error  in  the  refusal  of  the  Court  to  allow  the 
motion  to  enter  a  judgment  nunc  pro  tunc  against  the  defendant  for 
the  costs  due  the  plaintiff's  witnesses. 

Costs.  Estoppel.  Judgments  nunc  p'o  turic.  Before 
Judge  Lochrane.  Fulton  Superior  Court  May  Term, 
1871. 

Id  May,  1869,  Calhoun  obtained  a  verdict  against  the 
I^Iayor  and  Council   of  Atlanta,  for  $99  46,  and   entered 

jadgment  thereon  for  said  sum  as  principal,  and  for  "$ 

for  his  costs  in  this  behalf  expended,"  etc.  The  defendant 
ned  out  a  writ  of  error  to  this  Court.  Pending  that  writ 
of  error,  the  parties  were  in  treaty  as  to  settling  the  case. 
Da&odant  would  not  agree  to  pay  the  fees  of  plaintiff's  wit- 
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nesseSy  but  said  he  would  pay  if  plaintiiT  would  receipt  tLe 
Ji,  fa.  as  follows:  "Received  of  the  defendant  the  sum  of 
8106  00,  in  full  of  the  within  judgment."  Plaintiff's  coun- 
sel refused  to  agree  that  plaintiff  should  pay  his  own  wit- 
nesses' fees.  Defendant's  counsel  replied  that  he  would  pay 
said  amount,  $106  00,  (which  was  in  full  of  principal  and 
interest,)  if  said  receipt  was  given,  and  would  risk  the  effect 
of  the  receipt.  The  receipt  was  then  signed,  and  the  $10600 
was  paid.  Afterwards,  plaintiff's  counsel  brought  the  fore- 
going facts  to  the  notice  of  the  Court  and  prayed  to  fill  said 
blank  in  the  judgment  for  costs,  nunc  pro  tuno^  with  the 
sums  due  by  plaintiff  for  the  fees  of  plaintiff's  witnesses. 

Besid(^  the  alx)ve,  it  was  agreed  that  the  Clerk's  costs  had 
been  paid,  and  that  no  costs  were  entered  into  said  judgment 
or  Ji.  fa.,  though  the  witnesses  had  proved  their  subpoenas, 
and  delivered  them  to  the  Clerk  on  the  day  that  the  judg- 
ment was  entere<]  up,  and  before  the  fi.fa.  was  issued.  And 
it  seems  to  have  been  conceded  that  these  witnesses  were 
sworn  on  the  trial.  The  proceeding  was  in  the  name  of  the 
plaintiff,  for  the  use  of  the  witnesses  named  in  the  motion. 
The  Court  overruled  the  motion,  and  that  is  assigned  as 
error. 

T.  P.  Westmoreland,  Hill  &  Candler,  for  plaintiff 
in  error,  said  costs  should  be  entered  in  the  judgment: 
K.  Code,  sees.  3635,  3625.  As  to  power  of  Courts  to  correct 
judgments:  Sees.  194,  3448,  3449,  3444,  3447,  3450;  Ist 
Kelly,  469  and  92. 

W.  T.  Newman,  City  Attorney,  for  defendant.  Plaintiff 
personally  liable  to  his  witnesses:  R.  Code, sec. 3789.  When 
he  got  judgment  he  had  right  to  enter  therein  the  amount 
of  the  witnesses'  fees:  Sees.  3635,  3500.  There  is  no  privity 
between  plaintiff's  witnesses  and  defendant.  They  can  pro- 
ceed in  their  own  names  against  defendant,  and  plaindff 
said  settlement  estops  him  from  doing  so.   . 
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Seago  VB.  Harrison  et  al, 

Warner,  J. 

On  the  statement  of  facts  disclosed  by  the  record  in  this 
case,  there  was  no  error  in  the  refusal  of  the  Court  to  allow 
the  motion  to  enter  a  judgment  nunc  pro  tvnc  against  the 
defendant  for  the  costs  due  the  plaint! ft' 's  witnesses. 

Let  tlie  judgment  of  the  Court  below  be  affirmed. 


A.  K.  Seaoo,  plaintiff  in  error,  t*^.  Z.  D.  Harrtson  et  al  y 

defendants  in  error. 

A  bill  WAS  filed  by  S.,  the  complainant,  against  H.  et  aL^  alleging  that 
be  purchased  a  city  lot  in  Atlanta  from  Sasseen  which  was  subject  to  a 
jadgment  held  by.Btack  against  Sasseen;  that  he  sold  a  part  of  the  lot  to 
8mitb  and  executed  to  him  a  bond  for  title  thereto ;  that  part  of  the 
lot  was  sold  by  Smith  to  H.,  by  a  real  estate  agent,  transferring  com- 
plainant's bond  to  him ;  H.  on  learning  that  the  lot  was  subject  to 
Black's  judgment  against  Sasseen,  from  whom  the  complainant  pur- 
chased it,  refused  to  pay  the  purchase-money  to  fSmith ;  whereupon, 
Black  executed  a  release  to  the  complainant,  releasing  that  portion  of 
the  lot  purchased  by  H.  from  the  lien  of  his  judgment,  but  expressly 
stipulated  therein  that  the  release  should  not  extend  to  the  remaining  por- 
tion of  the  lot,  which  the  complainant  alleges  was  done  without  his  know- 
ledge; the  complainant  executed  a  deed  to  H.  forthat  portion  of  the  lot 
porcbasedby  him  from  Smith,  H.  paying  the  complainant  what  Smith 
had  promised  to  pay  him  for  that  part  of  the  lot.  Aflor  wards,  Black  had 
his  execution  levied  on  the  remaining  portion  of  the  lot  as  the  property  of 
Sasseen,  which  was  sold  by  the  sheriff,  without  notice  to  the  complain- 
ant (there  being  no  one  in  posnession  of  that  portion  of  the  lot,)  which 
was  purchased  by  Hayden  e/o/.,  and  subsequently  sold  to  Harrison, 
who  afterwards  sold  the  whole  lot  to  Withers,  The  prayer  of  the  bill 
is  that  the  sheriff's  sale  of  that  part  of  the  lot  sold  in  satisfaction  of 
Black's  jadgment  may  be  setattide  as  being  void,  the  dofondnnts  be  re- 
ftrained  from  removing  the  improvements  thereon,  and  that  the  same 
wmf  be  declared  to  be  the  property  of  complainant,  and  turned  over  to 
him*    There  is  no  allegation  in  complainant's  bill  that  the  defendant's 

JnMr.That,  if  the  complainant  is  entitled  to  any  relief  under  the  state- 
'  mot  of  fiurts  contained  in  the  record,  he  has  an  ample  and  adequate 
''  iMMdy  in  A  Coart  of  law  as  in  a  Court  of  equity,  and  that  there  was  no 
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error  in  the  Court  below  in  sustaining  the  demurrer  to  the  complaia- 
ant's  bill,  and  dismissing  the  same  forwaut  of  equity. 

Equity.  Release  of  Lien  of  Judgment.  Before  Judge 
LocuRANE.     Fulton  Superior  Court.     October  Term,  1870. 

Seago  bought  certain  land  from  Sasseen,  on  the  8th  of 
August,  1868,  sold  part  of  it  to  one  Smith  for  $1,505  00  on 
credit,  giving  Sniitli  his  bond  for  titles.  On  the  7th  of 
April,  1809,  Smith  agreed  to  sell  his  part  of  the  land  to  Har- 
rison for  $1,600  00.  Adair,  a  real  estiite  dealer,  negotiated  this 
trade  between  Seago  and  Smith  and  Smith  and  Harrison.  Har- 
rison informed  Adair  that  ho  wished  a  deed  directly  from  Sea- 
go, whom  Smith  had  not  paid  for  tlie  land ;  Seago  agreed  to 
make  the  deed,  provided  the  consideration  expressed  in  it 
should  be  what  Smith  had  agreed  to  pay  him,  and  to  this 
Harrison  assented.  The  deed  was  so  made  and  left  with 
Adair  for  delivery.  (It  is  not  stated  in  the  bill,  but  it  seemi 
that  Seago  was  to  got  his  money  out  of  the  price  which  Har- 
rison was  to  pay  Smith  and  that  Seago  did  so  get  it.) 

Harrison  discovere<I  that  the  whole  of  the  land  was  sulv 
ject  to  a  judgment  against  Sa^^seen,  for  about  $800  00,  which 
was  controlled  by  Luwson  Black,  and  notified  Adair  that  lie 
would  not  accept  the  deed  or  pay  the  $1600  00,  unless  the 
part  which  S(?ago  had  conveyed  was  releiLsed  from  said  judg- 
ment. Adair  asked  Bhick,  as  a  favor  to  Smith,  to  release 
tiiat  part  of  the  land,  saying  that  the  part  still  owne<l  by 
Seago  was  ample  to  discharge  the  ju<lgment.  Black  said  he 
would  do  so.  Adair  prepared  a  release  which  Black  signed. 
It  did  not  suit  Harrison ;  he  prepared  another  and  told 
Adair  to  pay  Black  $5  00  for  him,  Harrison,  and  get  him  to 
sign  that  one.  Black  refused  to  sign  that  one,  wrote  one  to 
his  own  liking,  took  the  §5  00;  Harrison  accepted  this  re- 
lease from  Adair,  paid  him  the  $1,600  00  and  took  Seago's 
deed  from  him.  The  exhibited  release  states  that  the  $5  00 
was  paid  by  Seago  and  expressly  stated  that  it  was  agreed 
that  the  part  of  the  land  still  owned  by  Seago  should  remain 
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subject  to  this  judgment.  It  was  dated  the  2d  of  April,  1869. 
The  date  of  Seago's  deed  to  Hatrison  does  not  appear.  It  is 
avered  that  "at  the  time  of  signing"  that  deed  Seago  knew 
aothiog  of  said  release,  and  "  is  not  privy"  to  the  arrange- 
ment for  procuring  it. 

The  part  of  the  land  still  held  by  Seago  was  vacant.  In 
1870,  Black  had  his  Ji.  fa,  levied  on  that  part;  it  was  sold 
by  the  sheriff  to  three  persons ;  they  subsequently  sold  it  to 
Harrison,  he  built  a  house  upon  it  and  subsequently  sold  the 
two  parts  to  "Withers  for  $4,250  00,  and  Withers  is  now  in 
possession  of  the  whole  tract.  Seago  knew  nothing  of  this 
sheriff's  sale  till  after  Harrison  had  improved  the  lot  as 
aforesaid. 

As  Black's  judgment  called  for  but  $800  00,  and  as  Black 
released  $1,600  00  worth  of  the  land  from  said  judgment, 
nnder  the  circumstances  as  aforesaid,  Seago  claimed  that 
the  judgment  was,  in  law,  paid  and  that  therefore  the  sher- 
iffs sale  was  void  and,  of  consequence  the  subsequent  convey- 
ances were  also  void,  and  he  prayed  that  the  Court  would  so 
decree. 

To  this  bill  Harrison,  Black  &  Withers,  the  defendants? 
demurred,  upon  the  ground  that  the  bill  contained  no  equity, 
and  that  if  Seago  was  entitled  to  any  relief,  his  remedy  at 
law  was  complete.  The  demurrer  was  sustained  and  the  bill 
was  dismissed.     That  is  assigned  as  error. 

Thrasher  &  Thrasher,  for  plaintiff  in  error. 

W.  T.  Newman  ;  R.  H.  Clark,  for  defendants,  said  sec. 
3608  of  the  Code  applied  to  purchasers  after  the  release,  and 
not  to  Seago.  A  release  will  not  be  extended  beyond  the  in- 
tention of  the  parties :  5th  G.  and  J.  Want  of  notice  of 
sheriff's  sale  does  not  affect  bona  fide  purchaser:  37th  Ga. 
S.9  255;    11th,  423.     Seago's  remedy,  if  any,  is  against 

Blidc  for  purchase-money :  24th,  Ga.  R.,  40. 

;■■ '   ' 
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Warner,  J. 

The  demurrer  to  the  complainant'8  bill  was  properly  bos- 
tained  by  the  Court  below.  If  the  complainant  is  entitled 
to  any  relief  on  the  statement  of  facts  disclosed  by  the  record, 
he  has  as  ample  and  adequate  remedy  in  a  Court  of  law  ai 
in  a  Court  of  equity. 

Let  the  judgment  of  the  Court  below  be  afSrmed. 


William  E.  Phillips,  plaintiff  in   error,  vs.  Willum 

Solomon,  defendant  in  error. 

Section  2121  of  tho  Revised  Code,  of  this  State,  providing  that  ''theolh 
ligation  of  the  surety  is  accessory  to  that  of  his  principal,  and  if  the 
latter,  from  any  cause,  becomes  extinct,  the  former  ceases,  of  course" 
is  an  aflfirmance  only  of  the  common  law,  and  by  the  words  **  from  any 
cause  *'  is  meant  any  cause  dependent  on  the  act  or  negligence  of  the 
creditor,  and  not  such  a  cause  as  the  discharge  of  the  principal  under 
the  bankrupt  law,  which  is  beyond  the  control  of  the  creditor,  and  by 
force  of  the  laws  of  the  land. 

Bankruptcy.    Surety.   Lex  Loci  Oontradus,    Before  Judge 
Hopkins.     Fulton  Superior  Court.     October  Term,  1871. 

On  the  22d  of  May,  1822,  at  Atlanta,  Georgia,  J.  J.  Mor- 
rison gave  to  Plullipa  his  promissory  note,  due  six  months 
thereafter,  with  said  Solomon  as  his  security  thereon.  Upon 
this  note  Phillips  sued  Morrison  as  Maker,  and  Solomon  as 
security.  Morrison  pleaded  that  on  the  21st  of  January, 
1869,  he  was  "legally  released"  from  said  contract  by  a 
discharge  in  bankruptcy  granted  to  him  by  the  District  Court 
of  the  United  States,  for  the  Northern  District  of  Greorgia. 
Solomon  pleaded  among  other  things  "  that  he  entered  into 
said  contract  on  the  22d  of  May,  1866,  in  said  State,  solely 
as  a  security  for  said  maker,"  that  said  maker  on  the  80th  of 
May,  1868,  filed  his  [>etition  in  said  United  States  District 
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Court  for  a  release  From  all  debts^  claims,  liabilities  and  de- 
mands which  could  be  proved  against  his  estate  in  bank- 
mptcy,  under  the  Act  of  Congress  of  the  United  States,  etc., 
approved  the  2d  of  March,  1867,  and  was,  on  the  21st  of 
January,  1869,  legally  released  from  the  same  by  said  Court, 
as  appears  by  his  discharge  (fully  set  forth);  that  said  note 
was  at  the  date  of  said  application  and  disciiarge,  and  is  yet, 
a  debt  which  by  said  Act  was  provable  against  said  Mor- 
rison's estate,  and  which  existed  on  the  30th  of  May,  1868, 
and  is  not  nor  ever  was  such  a  debt  as  is  by  said  Act  excep- 
ted from  the  operation  of  a  discharge  in  bankruptcy;  that 
by  that  means  said  Morrison  has  been  discharged  from  all 
liability  on  said  note  to  said  Pliillips,  and  said  Morrison^s 
obligation  on  said  note  on  the  said  day  of  said  discharge  be- 
came extinct.  And  by  these  means,  according  to  tiie  laws 
of  Georgia,  under  which  said  contract  was  made,  the  said 
Solomon's  obligation,  which  was  only  accessory  to  that  of 
Morrison,  became  also  extinct. 

The  note  was  read  in  evidence  by  plaintiff.  The  discharge 
as  pleaded  was  admitted.  Phillips'  counsel  demurred  to  said 
plea  of  Solomon,  and  the  demurrer  was  overruled.  There- 
upon, no  other  evidence  being  introduced,  the  Court  charged 
the  jury  that  if  the  obligation  of  the  principal  had  become 
extinct  by  his  discharge  in  bankruptcy,  the  surety  was  dis- 
charged, and  they  should  render  a  verdixjt  for  the  defendants. 
This  was  done.  Phillips'  counsel  say  the  Court  erred  in 
overruling  said  demurrer  and  in  said  charge  to  the  jury. 

Hammond,  Mynatt  &  Welborn,  for  plaintiff  in  error. 
Diachai^e  of  principal  by  bankruptcy  does  not  discharge 
•arety :  Ist  Par.  on  Con.,  29 ;  1st  Par.  on  B.  &  N.,  249 ;  Hil- 
liovd  on  Bankruptcy  307,  and  cases  cited :  6th  Ga.  B.,  257 ; 
mCion  4  Bankrupt  Act  1941,  section  34  Bankrupt  Act 
MOO;  l8t  Atkins,  84;  2  Cowp.,  525;  7  Bing.,  508;  Obli- 
IgMofOt^  surety  at  common  law  same  as  by  section  2121  R. 
fltfs:  Cb.  on  Con.,  435 ;  24th  6a.  K.,  296 ;  17th,  536.  "  Any 
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cause"  means  causes  stated  in  next  chapter  of  Code,  i.  & 
novation,  etc. :  Burge  on  surety,  40.  The  Bankrupt  Act 
of  1867  says  surety  is  not  discharged  by  discharge  of  prin- 
cipal, and  section  2121  will  not  be  construed  to  defeat  payee's 
right:  Burge  on  Surety,  293;  Smith  S.  and  Con.  L.,  631f 
section  486 ;  Ibid,  6873,  section  642. 

A.  W.  Hammond  &  Sox  for  defendant.  Lex  loci  co?i- 
tractus  fixes  the  rights  of  tlie  parties:  Cooley's  Con.  L., 
285 ;  68  E.  C.  L.  R.,  832;  79th,  652;  82d,  910.  Story  on 
Conf.  of  L.,  410;  416  R.  Code,  section  8,  and  the  whole 
doctrine  as  passed  upon  by  the  Supreme  Court  of  the  United 
States  as  quoted  by  this  Court  in  37th  Ga.  R.,  151,  173; 
6th,  439,  440 ;  38th,  383-4 ;  39th,  428,  457-8.  The  Bank- 
rupt  Act  of  1867  did  not  change  the  old  law,  except  in  al- 
lowing a  creditor  io  i^rocure  the  discharge  of  principal,  and 
vet  hoKl  others  bound.  The  old  law  is  stated  in  the  author- 
ties  cited  by  the  opposite  side.  But  sections  2120,  2121, 
changcMl  the  law  of  suretyship.  Congress  said  the  discharge 
in  bankruptcy  should  not  "discharge  or  release"  others  in 
ohl  Acts.  In  Act  of  1867  it  added  "affect."  Parties  may 
contract  to  be  governed  by  local  law  without  regard  to  the 
bankrupt  law:  Parsons  on  C,  29,  285;  10th  E.  C.  L., 
104.  The  Bankruj)t  Act  never  was  intended  to  be  uniform 
in  its  effects.  Examine  provisions  as  to  lien,  exemption,  etc 
It  does  not  discharge  Solomon,  but  his  contract^  under  lex 
lociy  does. 

McCay,  J. 

It  is  admitted  that  by  the  express  terms  of  the  Bankrupt 
Law  of  1866,  section  34,  the  discharge  of  the  principal  in  an 
ordinary  contract  of  suretyship  does  not  discharge  the  surety. 

The  point  really  made  in  this  case  is,  that  the  Act  of  Con- 
gress only  applies  to  tlie  contract  of  suretyship  in  the  gen- 
eral sense  of  the  word  surety,  as  it  is  understood  in  the  com- 
mercial  world,  and  does  not  cover  a  case  of  suretysliip  of  ft 
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special  character,  as,  for  instance,  one  in  which  it  is  expressly 
Btipulateil  that  the  surety  shall  not  be  bound  if  the  principal 
becomes  a  certificated  bankrupt. 

We  are  inclined  to  think  this  is  a  true  view  of  the  law; 
that  it  was  not  the  intent  of  Congress  to  do  anything  more 
than  to  declare  that  the  Act  should  not  be  construed  so  as  to 
discharge  sureties,  and  tiiat  this  was  done  not  so  much  to  fix 
the  law  of  the  case,  as  by  way  of  caution  to  prevent  the  Act 
from  l>eing  construed  to  have  an  effect  that,  by  its  terms,  it 
would  not  have.  In  other  wor<ls,  the  contraci  of  a  surety,  as 
it  is  understood  in  the  commercial  world,  is  always  condi- 
tioned that  the  surety  shall  710^  be  discharged  by  the  bank- 
ruptcy of  the  principal :  1  Parsons  on  Con.,  29 ;  1  Parsons  on 
Bills,  249;  Hilliard  on  Bankruptcy,  307  ;  Ward  vs.  Johnson, 
13  Mass.,  152;  1  Atkins,  84;  2  Cowper,  525;  7  Bing.,  508, 

And  section  33  and  34  of  the  Bankrupt  Law  of  1866,  and 
the  provisions  of  the  Bankrupt  Laws  of  1841,  and  of  1800, 
are  only  in  furtherance  of  and  declaratory  of  what  would 
have  been  true,  had  these  sections  not  been  put  in  the  Acts. 
In  my  judgment,  if  such  a  contract  of  suretyship  should  ex- 
ist, as  was  conditioned  that  the  surety  shorUd  be  discharged, 
if  the  principal  should  be  certified  by  a  Bankruptcy  Court, 
then  this  provision  of  the  Act  of  Congress  would  not  apply 
to  the  case;  the  surety  would  be  entitled  to  the  terms  of  his 
ooniract.  His  contract  would  be  peculiar,  and  such  a  one  as 
was  not  in  contemplation  of  Congress  in  its  passage  of  the 
Act.  It  is  contended  that  this  is  just  the  nature  of  every  con- 
tract of  suretyship  in  this  State;  that  section  2121  of  the  Re- 
vised Code  declares  the  contract  of  the  surety  extinct,  if, 
from  any  caiue,  the  contract  of  the  principal  is  extinct.  It 
it  argued  that,  as  this  was  the  law  at  the  date  of  this  con- 
tnxst,  it  entered  into  the  stipulations  of  the  parties  and  be- 
QMoe  a  part  of  the  contract.  But  is  this  a  fair  construction 
of  lOar  Code  ? 

*^ Inmost  be  remembered,  that  the  object  of  the  codification 
^vHpt'tO  nuxke  laws,  but  to  codify  or  declare  those  already 
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in  existence:  Act  of  9th  December,  1858.  It  is  trae,  that  in 
some  instances  the  Code  has  changed  the  law,  though  these 
changes  are  less  frequent  than  is  snpposed.  But,  in  the 
main,  it  cannot  be  donbted  that  the  Code  is  to  be  looked  at 
as  what  it  purports  to  be,  a  codification  of  our  laws,  as  they 
existed  at  the  time,  and  its  provisions  are  not  to  be  consid- 
ered as  changing  the  law,  unless  the  intent  to  change  be 
clear. 

Especially  is  this  true  of  the  definitions  of  the  Code.  Gen- 
erally these  definitions  arc  very  exact,  but  it  would  be  be- 
yond the  scope  of  the  codification  to  undertake  to  give  every 
qualification  or  exception  which  the  wide  field  of  the  common 
law  makes  to  the  meaning  of  words  or  phrases,  and  the  codi- 
fiers  have  not  attempted  it.  The  Constitution  of  1865  adopts 
the  Code  and  '^  such  parts  of  the  Common  and  Statute  Law 
of  England  and  of  the  Statute  Law  of  Georgia  of  force  io 
1860,  as  is  not  expressly  superseded  by,  nor  is  inconsistent 
with  the  Code:"  Con.  1865,  Art.  5,  Sec.  5.  The  Constitu- 
tion of  1868,  Article  9,  Section  3,  adopts  it  in  pretty  much 
the  same  language — using  after  the  figures  1860,  these  words: 
''As  are  not  superseded  by  said  Code,  though  not  embodied 
therein." 

The  language  used  in  section  2120  is  almost  exactly  the 
language  of  the  English  text-books,  in  defining  the  obliga- 
tion of  a  surety:  Chitty  on  Contracts,  435;  Pitman  on 
Principal  and  Surety,  157. 

But  in  other  parts  of  these  treatises,  these  general  words 
are  qualified  by  this  general  principle,  that  the  discharge 
of  the  principal,  wliicii  discharges  a  surety,  must  be  a  dis- 
charge by  some  act  or  neglect  of  the  creditor,  and  a  discharge 
by  operation  of  law  being,  as  it  is,  against  the  consent  and 
beyond  the  power  of  the  creditor,  does  not  discharge  the 
surety. 

Mr.  Theobold,  in  his  treatise,  adds  the  qualification  imme- 
diately after  the  general  definition,  thus:  "The  obligation  of 
the  surety  also,  in  general,  becomes  extinct  by  the  extinction 
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the  obligation  of  the  principal  debtor."  He  then  adds: 
Ln  exception  to  this  rule  takes  place  whenever  the  extinc- 
>o  of  the  obligation  of  the  principal  arises  from  causes  such 
bankruptcy  and  certificate^  which  originate  with  the  law, 
d  not  in  the  voluntary  acts  of  the  creditor :"  Theobold  on 
incipal  and  Surety^  sec.  114.  See,  also,  Brown  vs.  Carr,  7 
ng.,  608 ;  Langdale  vs.  Parry,  2  Daniel  and  Ry.,  337.  So, 
>,  section  2126  of  the  Code,  and  the  whole  of  Article  II., 
the  chapter  devoted  to  principal  and  surety  put  the  re- 
ise  of  the  surety  upon  the  acts  or  neglect  of  the  debtor. 
We  conclude,  therefore,  that  the  Codifiers,  in  their  defini- 
m  of  the  contract  of  suretyship  in  section  2121,  when  they 
ed  the  words  "  from  any  cause,"  merely  followed  the  gen- 
ii language  of  the  books,  and  did  not  intend,  in  those 
)rds,  to  include  a  cause  in  which  the  law  was  the  mover, 
d  over  which  the  creditor  had  no  control,  and  which  his 
ts  had  nothing  to  do  with.  To  suppose  that  they  intended 
herwise,  would  be  to  assume  they  intended  to  change  the 
Wj  and  to  change  it,  too,  in  a  particular  contrary  to  the 
toeral  law  of  the  commercial  world,  including  that  common 
w  they  were  codifying.  At  the  date  of  this  codification, 
ere  was  no  Bankrupt  Law  of  the  United  States,  and  no 
obability  of  one,  and  it  would  be  imposing  a  duty  of  pre- 
ieooe  on  the  codifiers  to  require  of  them,  in  their  genei^al 
finitiona^  to  use  language  so  precise  as  to  cover  not  only  the 
BOB  happening  day  by  day  around  them,  but  such  as  might 
ppen  in  any  event. 
Judgment  reversed. 
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A.  J.  BuciiANON,  plaintiff  in  error,  vs,   W.  B.   HlOGiS- 

BOTHAM,  defendant  in  error. 

An  action  was  bronght  by  the  plaintiff  against  the  dcfendant8|  the  oneai 
tenant  in  possession,  the  other  as  the  true  claimant,  to  recover  the 
possession  of  a  lot  in  the  city  of  Rome,  which  had  been  sold  by  tbe 
sheriff  under  an  execution  against  the  plaintiff,  and  purchased  by  S.| 
alleging  that  the  sheriff's  sale  of  the  lot  to  S.  was  fraudulent  and  Toid. 
On  the  trial  the  plaintiff  proved,  by  his  own  evidence,  that  S.  had  sold 
the  lot  to  M.  for  the  sum  of  $1,350  00,  and  it  also  appears  from  tlM 
record  that  M.  had  sold  the  lot  to  IT.,  one  of  the  defendants,  bat  for 
what  amount,  is  not  shown,  nor  are  the  deeds  of  conveyance  setfortk 
in  the  record.  The  jury  found  a  verdict  for  the  plaintiff.  The  de- 
fendants made  a  motion  for  a  new  trial  on  several  grounds,  one  of 
which  was  that  the  Court  erred  in  refusing  to  charge  the  jury,  as  re- 
quested by  defendant's  counsel,  ^Hhat  if  they  believed  that  S.  obtained 
possession  by  a  fraudulent  purchase,  yet,  if  the  property  was  sold  bf 
him  to  M.,  and  by  M.  to  H.,  the  defendant,  then  II. 's  title  will  be  pro- 
tected, and  the  plaintiff  is  not  entitled  to  recover,  unless  the  evidence 
shows  notice  of  the  fraud  in  him."  The  Court  granted  a  new  trial  in 
the  case,  and  the  plaintiff  excepted : 

HMy  That  in  view  of  all  the  facts  contained  in  the  record,  this  Comi 
will  not  control  the  discretion  of  the  Court  below  in  granting  the  nev 
trial. 

New  Trial.     Notice.     Before  Judge  Kirby.     Floyd  Su- 
perior Court.     July  Term,  1870. 

Buchanon  brought  ejectment  against  Higgiubotliam.  Ab 
Higginbotham  claimed  under  Buchanon  his  possession  at  tlic 
commencement  of  the  suit  the  22d  June,  1868,  and  the  valae 
for  rent  were  shown,  and  plaintiff  closed.  Defendant  then 
read  in  evidence  a  fi.  fa,  in  favor  of  Terrass  BrotherB, 
against  Buchanon  and  John  II.  Lumpkin,  issued  on  the  8th 
of  September,  1862,  on  a  judgment  obtained  the  30th  of  July, 
1662,  for  $125  66  principal,  $14  21  interest,  and  $1180 
costs,  on  which  was  a  levy  on  said  lot,  "as  the  property  of 
defendant,  he  being  a  non-resident."  This  levy  was  made 
on  the  22d  of  May,  1863,  and  under  it,  on  the  6th  of  July, 
1863,  the  sheriff  sold  the  land  to  C.  H.  Smith  for  $1000  00. 
There  was  applied    to  the   payment  of  various  executiooB 
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igaiDst  Buchanon,  in  the  slieriff's  hands,  all  of  said  money 
yat  $135  22.     All  this  appears  in  e^tenso  on  the  Ji.  fa. 

The  defendant  next  offered  in  evidence,  the  deed  from  the 
iheriff  to  Smith  in  the  usual  form,  except  that  the  Ji.  fa.  is 
herein  described  as  being  against  Buchanon,  without  mention 
i£  Lumpkin's  name.  Because  of  this  variance,  plaintiff's 
oansel  objected  to  said  deed  as  evidence,  but  the  objection 
iras  overruled,  and  the  deed  was  read  to  the  jury.  Defen- 
lant's  counsel  then  read  in  evidence  a  paper  signed  by  Smith, 
n  which  it  was  stated  that  all  claims  by  Smith  against  Buch- 
mon  were  released,  and  all  by  Buchanon  against  Smith  or 
}mith  and  Underwood  were  adjusted,  and  that  the  balance 
lae  Buchanon  on  account  of  the  sale  of  his  property,  was  in 
^ofederate  currency,  and  of  little  value.  It  was  dated  the 
i3d  of  July,  1867.  Smith  testified  that  after  the  war,  he 
lad  a  settlement  with  Buchanon,  but  hearing  of  his  com- 
plaining, again  settled  with  him  touching  all  their  individual 
business,  and  the  business  of  his  firm,  Underwood  &  Smith; 
ind  this  settlement  was  understood  by  both  to  cover  the  land 
matter,  and  he  heard  no  complaint  till  just  before  this  suit 
nras  brought;  that  at  this  last  settlement  he  cancelled  about 
>300  00  or  $400  00  due  from  Buchanon  to  clients  of  Under- 
wood  &  Smith,  in  judgment,  and  that  since,  he  paid  for 
Buchanan  $20  00  and  certain  freights,  which  Buchanon  still 
Dwed  bira.  He  further  said  the  property  was  hanging  at 
the  sheriff's  sale  at  $800  00,  when  he  bid  the  $1,000  00,  and 
it  was  knocked  off  to  him;  that  the  debts  paid  off  as  afore- 
said by  the  $1,000  00  were  ante  bellum  debts,  contracted  by 
Bachauon  on  a  specie  basis;  that  in  1863  he  sold  the  laud  to 
Marshall,  and  Marshall  sold  it  to  defendant. 

The  sheriff  testified  that  the  said  deed  was  made  by  him, 
IB  porsiiance  of  said  sale  under  said  Ji.  fa.,  was  prepared  by 
Bmiihy  and  that  he  supposed  the  name  of  Lumpkin  was 
Wiifjf>J  by  oversight ;  that  the  property  was  pointed  out  by 
Obtowood  &  Smith,  attorneys  for  plaintiff  in  ^. /a.,  the  sale 
and  fiftir,  and  the  entries  on  said  Ji.  fa.  were  true. 


200         SUPREME  COURT  OF  GEORGIA. 

Buchanon  vs,  Higginbotham. 


In  rebuttal,  Buchanon  testified,  that  in  May,  1862,  heieras 
residing  in  Rome,  Ga.,  was  mustered  into  the  Confederate 
service,  went  to  South  Carolina,  and  thence  to  different 
places,  and  did  not  return  to  Rome  till  after  the  war. 

But  he  said  lie  had  no  intention  of  remaining  away  from 
Rome,  and  only  took  his  family  to  Carolina  in  1862  because 
his  wife's  parents  resided  there.     He  and  his  family  came 
back  to  Rome  in  1867.     He  said  he  was  in  the  Confederate 
States  army  wlien  the  sheriff's  sale  occurred  ;  that  he  beard 
of  it,  and  received  a  letter  from  Smith  which  made  him  sup- 
pose it  was  all  rigiit,  and  that  his  settlement  with  Smith  cov- 
ered nothing  touciiing  the  land  matter,  except  the  balance  of 
the  $1,000  00,  which   Nvas  left  after  the  appropriation  to 
other  Ji.  fas,  by  the  sheriff,  as  aforesaid.     Plaintiff  also  read 
in  evidence  a  letter  from  Smith  to  Buchanon,  dated  August 
21st,  1863.     In  it,  Smith  wrote  recounting  that  he  had  tried 
to  buy  said  land  from  Buchanon  at  $1,000  00,  which  he  hid 
written  he  would  take  for  it,  but  upon  the  offer  by  Smith 
to  pay  the  $1,000  00  in  Confederate  currency,  Buchanon  had 
demanded  bank  notes,  and  prevented  the  trade;  that  Smith 
supposed  he  was  residing  in  South  Carolina,  and  was  not  in 
the  army,  and  as  the  stay-law  was  confined  to  citizens  of  this 
State,  and  Underwood  and   Smith  held  about  $500  00  of 
judgments  against  him,  he  had  had   the  land   levied  on  and 
sold.     In  it,  he  recounted  the  circumstances  of  the  sale  and 
distribution  of  the  proceeds  as  aforesaid,  and  stated  that  the 
sale  was  legal  in  every  respect,  and  asked  what  to  do  with 
the  balance  of  the  money.     Plaintiff  also  read  in  evidence 
Barber  &  Son's  table  of  the  comparative  value  of  specie  and 
Confederate  currency  during  the  war.     The  jury  found  for 
the  plaintiff.     Defendant  moved  for  a  new  trial  upon  the  fol- 
lowing grounds: 

1st.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows: "If  you  believe  that  C  H.  Smith  had  the  land  levied 
upon  with  the  Ji.  fas.  which  he  had  in  his  control,  as  attor- 
ney for  his  clients,  with  a  view  to  defraud  the  plaintiff  in 


ATLANTA,  JANUARY  TERM,  1871.         201 

Bachanon  vs,  Higginbotham. 

this  action,  and  for  the  purpose  of  speculation,  then  the 
plaintiff  is  entitled  to  recover/' 

2d.  •^  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested by  counsel  for  defendant,  in  writing :  "  That  if  the 
jury  should  believe  that  C.  H.  Smith  obtainetl  possession  by 
a  fraudulent  purchase,  yet,  if  the  property  had  l)een  sold  by 
him  to  Marshall,  and  by  Marshall  to  Higginbotham,  the  de- 
fendant, then  Higginbotham's  title  will  be  protected,  and  the 
plaintiff  is  not  entitled  to  recover,  unless  the  evidence  shows 
notice  of  the  fraud  in  defendant." 

3<1.  Because  the  Court  omitted  to  give  the  following 
charges  to  the  jury  when  requested  so  to  do,  in  writing,  by 
counsel  for  defendant,  to-wit :  Numbers  one  to  five,  inclusive. 
Ist.  "If  the  jury  believe  that  Buchanon  was  a  non-resident, 
or  not  an  inhabitant  of  this  State  at  the  time  the  levy  and 
sale  were  made,  then  the  sale  was  valid  and  binding,  even  if 
the  Stay-laws  are  ccmstitutional.  If  the  sheriff  sold  the  land 
and  set  forth  in  the  levy  that  Buchanon  was  a  non-resident, 
and  tlie  other  procee<lings,  in  reference  to  the  levy  and  sale, 
were  regular  and  legal,  then  the  purchaser  got  a  good  title, 
and  the  remedy  of  Buchanon,  if  any,  is  against  the  sheriff 
for  trespass.  M.  If  the  jury  believe  that  the  money  arising 
from  the  sale  was,  in  part,  applied  to  Buchanon's  debts,  and 
that  he  made  a  settlement  with  C.  H.  Smith  for  the  balance 
coming  to  him,  and  held  up  in  the  sheriff's  hands,  and  re- 
ceived money  or  claims  against  him  in  satisfaction  of  said 
balance,  then  such  settlement  is  an  approval  of  the  applica- 
tion of  the  funds,  and  ratified  such  application.  And  if  said 
settlement  was  intended  by  the  parties  to  apply  to  the  claim 
of  Buchanon  for  the  property  itself,  he  is  bound  by  it  and 
cannot  recover.  3d.  The  Act  of  December,  1861,  which 
fwbids  the  levy  and  sale  of  the  property  of  soldiers  in  the 
Gbfifedenite  service  during  their  absence,  is  null  and  void, 
theaame  being  against  public  policy,  and  being  also  void 
Q&der  the  Constitution  of  this  State,  which  declares  that  all 
Aoli  paflsed  by  the  Legislature  of  this  State  in  aid  of  the  re- 
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bellion  are  null  and  void ;  and  Bnchanon  cannot  recover  an- 
der  this  Act.  4th.  The  Stay-laws  of  this  State,  passed  in  ' 
1866,  and  prior  thereto  are  unconstitutional  and  void,  and 
for  this  reason  the  sheriff  had  a  right  to  levy  on  and  sell  the 
property  of  defendant  at  any  time  prior  to  1866,  and  if  the 
levy  and  sale  are  otherwise  regular,  the  purchaser  at  the  sak 
got  a  good  title  and  will  be  protected.  "  The  Supreme  Court 
of  this  State  havinj]^  ruled  that  the  Stay-law  was  unconstita- 
tional  and  void,  under  that  ruling  the  plaintiffs  in  fi.  /«., 
Terrass  Brothers,  were  never  under  any  legal  disability  to 
enforce  the  collection  of  the  money  due  on  their  JL  Jo," 
The  Supreme  Court  has  held  the  Stay-laws  passed  in  1866, 
and  prior  thereto,  unconstitutional  and  void,  and  that  it  wis 
the  right  of  plaintiffs  in  fi,  fa.  to  proceed  and  make  their 
money  by  levy  and  sale  during  the  period  when  it  was  ex- 
pressly forbidden  by  the  Stay-laws,  *^  and  therefore,  if  the 
levy  and  sale  were  made  during  this  period,  it  was  lawful 
and  the  purchaser  will  be  protected."  5th.  If  BuchanoB 
absented  himself  from  this  State  for  an  illegal  purpose, 
such  as  to  aid  in  the  rebellion,  and  the  levy  and  sale  was 
otherwise  regular  and  legal,  he  cannot  recover,  because  hb 
absence  was  voluntary,  contrary  to  public  policy,  and  ille- 
gal." And  in  lieu  thereof,  the  Court  gave,  as  he  stated,  the 
substance  of  these  charges — when  he  stated  to  the  jury  that 
all  the  laws  passed  by  the  Legislature  from  1860  and  since, 
embracing  what  are  known  as  stays,  Buspension  and  relief, 
had  been  decided  by  the  Supreme  Court  to  be  unconstitu- 
tional, and  that,  if  these  decisions  were  reversed,  the  Supreme 
Court  must  do  it,  he  would  not  overrule  them,  but  be  gov- 
erned by  them  until  reversed. 

4th.  Because  the  juiy  found  contrary  to  the  charge  of  the 
Court,  when  the  Court  instnicted  them,  that  if  C.  H,  Smith 
and  Buchanon,  the  plaintiff,  got  together  in  1867,  and  set- 
tled the  matter  in  dispute,  Smith  paying  Buchanon  a  cod- 
flideration  therefor,  that  was  an  end  of  the  matter,  and  plain- 
tiff could  not  recover. 
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5th.  Because  the  jury  found  contrary  to  the  law  and  the 
evidence. 

The  Court  granted  a  new  trial.  It  is  said  that  this  was 
error,  because  the  Court  erred  in  charging  the  jury  that  the 
Act  of  the  14th  of  December,  1861,  and  all  the  Stay  La\vs, 
including  that  of  November  29th,  1862,  were  unconstitu- 
tional, and  in  charging  that  the  decision  of  the  Supreme 
Court  covered  the  Acts  of  December  14th,  1861,  and  Nov- 
ember 29th,  1862;  because  he  should  have  ruled  out  said 
Ji»fa.j  and  because  he  granted  said  new  trial. 

Wbioht  &  Featherston,  for  plaintiff  in  error. 
Alexasdeb  &  Wright,  for  defendant  in  error. 

Warner,  J. 

On  the  statement  of  facts  disclosed  by  the  record  in  this 
case,  this  Court  will  not  control  the  discretion  of  the  Court 
below  in  granting  the  new  trial. 

Let  the  judgment  of  tlie  Court  below  be  affirmed. 


Leuuel  Garner,  plaintiff  in   error  vs.  The  State  of 

Georgia,  defendant  in  error. 

A  defendant  was  indicted  for  the  offense  of  riot,  and  on  being  arraigned  j 
plead  "not  guilty,*'  and  was  put  upon  his  trial  before  the  jury,  and 
afier  the  evidence  was  closed  on  both  sides,  the  defendant  withdrew 
his  plea  of  *' not  guilty '*  and  plead  **  guilty,''  which  latter  plea  was 
entered  on  the  minutes  of  the  Court.  Afler  the  jury  were  discharged 
from  forther  consideration  of  the  case,  the  defendant  withdrew  his 
ftoa  of  "guilty  '*  and  so  notified  the  presiding  Judge,  in  October,  1867. 

.  .Bat  the  records  of  the  Court  do  not  show  anything  as  to  such  with- 
ditawal  of  the  plea  of  guilty.    No  judgment  was  passed  on  the  defend- 

'' sit  at  that  time.  In  October,  1870,  the  defendant  was  called  on  to 
•cHi>"j||o^r  eauge  why  judgment  should  not  be  passed  upon  him  for  the 
on  hk  plea  of  guilty  as  it  appeared  on  the  records  of  the 
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Court.  The  defendant  showed  for  cause,  the  above  recited  facts, 
which  did  not  appear  on  the  records  of  the  Court,  and  the  Court  passed 
judgment  on  the  defendant  in  accordance  with  the  facta  as  the  same 
appeared  on  the  records  of  the  Court,  to  which  the  defendant  excep* 
ted : 
Heldf  That  the  proceedings  of  a  Court  are  known  by  its  records,  and  if 
the  facts  insisted  on  by  the  defendant  for  arresting  the  judgment  did 
not  appear  on  the  records  of  the  Court,  the  legal  presumption  is,  thst 
they  did  not  exist,  especially  after  the  lapse  of  three  years. 

Criminal  Law.    Arrest  of  Judgment.  Before  Judge  Pab- 
BOTT.     Murray  Superior  Court.     October  Term,  1870. 

All  that  appears  by  the  record  of  this  case  is  as  follows: 
At  October  Term,  1867,  Judge  Milner^  then  presiding,  is- 
sued an  order,  reciting  that  at  the  then  last  term  of  the  Court 
Garner  was  put  upon  trial  for  riot,  and,  after  all  the  evidence 
for  the  prosecutoin  had  been  introduced,  withdrew  his  plea  of 
not  guilty  and  pleaded  guilty;  and  an  order  requiring  him  to 
show  cause  wh  v  he  should  not  then  be  sentenced  for  said  crime. 
At  October  Term,  1870,  before  any  sentence  was  passed  upon 
him,  his  counsel  withdrew  said  plea  of  guilty  and  pleaded 
not  guilty.  At  this  last  term  his  counsel  moved  iu  arrest  of 
judgment,  upon  the  ground  that  the  withdrawal  of  the  plea 
of  guilty  and  the  plea  of  not  guilty  were  a  bar  to  further 
proceedings  against  Garner  until  trial  and  conviction.  In 
this  motion  it  is  said  that  said  withdrawal  *'  was  recognixed 
and  allowed  by  the  then  presiding  Judge."  Judge  ParroU 
overruled  this  motion  in  arrestof  judgment  at  October  TenS} 
1870,  and  sentenced  Garner.  The  bill  of  exceptions  redtcB 
that  said  withdrawal  was  before  the  Court  adjourned,  but 
after  the  jury  was  discharged  from  the  consideration  of  tbc 
case;  that  the  Judge  was  notified  of  said  withdrawal,  ^'and 
hence  said  Judge,  in  October,  1867,  did  not  pronounce  any 
sentence  or  pass  any  judgment  against  said  defendant"  Thi« 
refusal  to  arrest  the  judgment  is  assigned  as  error. 

J.  A.  W.  Johnson,  J.  A.  K.  Hanks,  for  plaintiff  in  error. 
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C.  E.  Broyles,  Solicitor  General,  by  D.  A.  Waijker, 
and  R  J.  McCamy,  for  the  State. 

Warner,  J. 

There  was  no  error  in  the  Court  below,  in  refusing  the 
motion  in  arrest  of  judgment,  on  the  statement  of  facts  dis« 
closed  by  the  record.  The  proceedings  of  a  Court  are  only 
known  by  its  records,  and  if  the  facts  insisted  on  by  the  de- 
fendant for  arresting  the  judgment  did  not  appear  on  the 
records  of  the  Court,  the  legal  presumption  is  that  they  did 
not  exist,  especially  after  the  lapse  of  three  years. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Sabah  O.  Davis,  plaintiff  in  error,  vs.  J.  D.  W.  McDon- 
ald, defendant  in  error. 

The  widow's  right  to  dower  in  the  lands  of  which  her  husband  died 
seized  and  possessed  either  by  deed,  or  in  law,  is  a  legal  right  of  which 
she  cannot  be  barred  except  in  the  manner  as  provided  by  law,  that  is 
to  say,  her  relinqatshraent  of  her  right  to  dower  mast  be  made  in  the 
manner  as  prescribed  by  law. 

Dower.  Before  Judge  Pabrott.  Murray  Superior  Court. 
October  Term,  ]  870. 

This  was  an  application  for  dower  by  Sarah  O.  Davis 
against  James  McDonald,  claiming  the  land.  The  parties 
agreed  to  have  the  matter  decided  by  the  Judge,  upon  the 
following  admitted  facts:  Chiliou  Pacard  died  about  1852, 
aeifled  and  possessed  of  the  lands  out  of  which  the  applicant 
<Mni8  dower,  leaving  the  applicant,  his  daughter,  his  sole 
lusir-a^law,  she  having  previously  married  Alfred  J.  Davis, 
and  she  and  her  husband  were  living  with  her  father  at  the 
tfoM  of  his  death ;  said  Davis  and  wife  lived  on  said  lands 
Mft  Vtfiroary,  1861,  when  said  Davis  contracted  said  lands 
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to  defendant,  taking  his  notes  and  giving  his  bond  for  titles 
on  the  payment  of  said  notes.  This  bond  was  in  the  body  of 
it  in  the  names  of  said  Davis  and  wife,  but  was  signed  by 
Alfred  J.  alone.  Said  trade  was  made  with  the  consent  and 
approbation  of  the  applicant,  and  she,  before  the  trade  was 
closed,  and  in  the  absence  of  her  husband  promised  to  sign 
the  bond,  and  the  reason  she  did  not  do  so  at  the  time  was, 
that  Martin  Teat  liad  attested  her  husband's  signature,  and 
he  was  absent  then,  and  she  wouhl  sign  in  his  presence,  when 
she  could  see  him  to  attest  her  signature,  and  the  matter  was 
neglected.  To  different  persons,  in  the  absence  of  her  hus- 
band, she  expressed  her  satisfaction  at  and  approved  of  the 
trade,  and  freely  consented  for  defendant  to  move  into  pos- 
session of  the  lands,  and  she  and  her  husband  moved  to 
another  place  because  she  did  not  like  this  place.  She  saw 
McDonald  pay  her  husband  part  of  the  money  and  her  hus- 
band banded  her  his  pocket-book  with  the  money,  to  pal 
away  for  safe  keeping.  McDonald  has  paid  all  the  purchase- 
money  for  the  lands  except  $1,200  00  or  $1,400  00  on  the 
last  note,  which  Alfred  P.  Davis  sold  to  Francis  Wright  aad 
indorsed,  and  having  moved  away  to  Alabama  he  was  not 
sued,  but  judgment  has  been  obtained  against  McDonald  for 
said  balance.  Alfred  Davis  died  a  year  ago  and  the  appli- 
cant is  his  widow,  the  note  sued  on  by  Mrs.  Fraoces  ^y right 
was  dated  February,  1861,  and  due  25th  of  December,  1862, 
and  was  indorsed  in  September,  1863,  and  applicant  had 
been  wanting  to  sell  the  place  for  years  and  so  expressed  it 
in  his  absence  repeatedly. 

The  Court  decided  that  Mrs.  Davis  was  not  dowable  in 
said  land,  under  said  facts,  and  that  is  assigned  as  error. 

D.  A.  Walker,  for  plaintiff  in  error. 
Johnson  &  McCamy,  for  defendant. 
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The  Court  below  erred  in  deciding  that  the  widow  was 
barred  of  her  right  to  dower  in  the  lands  of  her  deceased 
husband,  on  the  statement  of  facts  disclosed  in  the  record  of 
this  case.  To  bar  the  widow's  legal  right  to  dower  her  relin- 
quishment of  that  right  must  be  made  in  the  manner  pre- 
scribed by  law. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Jacob  Steel,  plaintiff  in  error,  vs.  Larkin  Payne,  defen- 
dant in  error. 

A  contract  whs  made  between  the  plaintiff  and  defendant,  for  the  rent  of 
a  tract  of  land,  to  repair  and  build  certain  houses  and  stables  thereon. 
Defendant  was  to  repair  and  rebuild  the  fence,  plaintiff  to  keep  it  and 
work  it  for  two  years  and  pay  defendant  one-third  of  the  crops  for  rent. 
The  contract  was  not  reduced  to  writing  at  the  time,  but  defendant 
promised  to  have  it  done  at  some  future  time,  but  neglected  to  do  it, 
The  plaintiff  went  on  the  land  under  the  contract,  cleared  up  one  field, 
the  work  of  which  was  worth  $100  00,  built  and  repaired  houses,  the 
work  of  which  was  worth  $50  00,  cultivated  the  land  one  year  and 
paid  the  rent.  Defendant  would  not  consent  for  plaintiff  to  remain  on 
the  land  another  year,  but  rented  the  land  to  other  persons  and  put 
them  in  possession  of  it.  Plaintiff  cleared  up  the  land  and  did  extra 
work  on  it,  in  order  to  get  to  stay  on  it  two  years.  Defendant  moved 
to  dismiss  plaintiff's  case,  on  the  ground  that  plaintiff  sought  to  re- 
coTer  damages  for  the  breach  of  a  void  parol  contract,  for  the  lea^e  of 
land  for  more  than  one  year,  which  motion  was  sustained  by  the  Court, 
and  the  plaintiff  excepted : 

Hdd,  That  there  was  such  a  part  performance  of  the  contract,  on  the 
part  of  the  plaintiff  as  would  take  the  case  out  of  the  provisions  of 
the  fifth  paragraph  of  the  1940th  section  of  the  Code,  and  that  it  was 
error  to  dismiss  the  plaintiff's  action  on  the  statement  of  facts  con- 
tiined  in  the  record. 

Stetote  of  Frauds.     Part  Performance.     Before  Judge 
PaAWXT.    Dade  Superior  Court.    November  Term^  1870. 
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Steel  sued  Payne  for  daraages  for  breach  of  a  verbal  con- 
tract as  to  the  rent  of  certain  lands  for  two  years,  averring 
various  facts  of  part  performance.  These  facts  and  the  con- 
tract sufficiently  appear  by  the  evidence.  On  the  trial,  plain- 
tiff testified,  substantially,  as  follows: 

Defendant's  land  was  grown  up  in  brush  and  briers  when 
he  rented  it.  By  the  contract,  defendant  was  to  repair  and 
rebuild  the  fence,  plaintiff  to  keep  and  work  the  land  for 
two  years  and  pay  defendant  one-third  of  the  crops  for  rent. 
The  contract  was  not  reduced  to  writing  at  the  time,  but  de- 
fendant promised  to  have  it  done  at  some  future  time,  bat 
neglected  to  do  it.  The  plaintiff  went  on  the  land  under  the 
contract,  cleared  up  one  field,  the  work  of  which  was  worth 
$100  00,  built  and  repaired  houses,  the  work  of  which  was 
worth  $60  00,  cultivateil  tiie  land  one  year  and  paid  the  rent 
Defendant  would  not  consent  for  plaintiff  to  remain  on  the 
land  another  year,  but  rented  the  land  to  other  persons  and 
put  them  in  possession  of  it.  Plaintiff  cleared  up  the  land 
and  did  the  extra  work  on  it,  in  order  to  get  to  stay  on  it 
two  years.  Defendant  used  no  force  or  legal  process  to  put 
plaintiff  out  of  possession,  and  plaintiff  used  neither  to  pre- 
vent the  new  tenant  from  taking  the  possession. 

Another  witness  was  offered  to  proved  the  same  facts.  De- 
fendant's counsel  objected,  and  moved  to  dismiss  the  action, 
upon  the  ground  that  the  case  made  by  the  pleadings  and 
evidence  was  that  of  a  contract  void  by  the  Statute  of  Frauds. 
The  Court  rejected  the  evidence  and  dismissed  the  cause. 
That  is  assigned  as  error. 

E.  D.  Graham,  for  plaintiff  in  error. 

R.  H.  Tatum,  by  J.  A.  W.  Johnson,  for  defendant. 

Warner,  J. 

There  was  such  a  part  performance  of  the  contract  on  the 
part  of  the  plaintiff,  on  tlie  statement  of  facts  coatained  iQ 
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the  record  as  would  take  the  case  out  of  the  provisions  of 
the  5th  paragraph  of  the  1940th  section  of  the  Code,  and  it 
was  error  in  the  Conrt  below  to  dismiss  the  plaintiff's  ac- 
tion. 
Let  the  judgment  of  the  Court  below  be  reversed. 


W.  H.  Brantley,  plaintiff  in  error  vs.  Mary  Cheeley  et 

al.,  defendants  in  error. 

A  bill  was  filed  for  direction  and  to  marshal  the  assets  of  a  deceased  in- 
testate's estate^  and  the  question  as  to  priority  of  payment  was  made 
between  a  mortgage  creditor  of  the  intestate  and  the  legatees  of  a  tes- 
tator, on  the  following  statement  of  facts :  Dickson,  Davis  and  Mary 
Cheeley  were  the  executors  and  executrix  of  John  Cheeley,  deceased ; 
in  December,  1860,  the  executors  sold  at  public  outcry  a  tract  of  land 
as  the  property  of  their  testator,  the  terms  of  the  sale  being  a  credit 
of  twelve  months,  with  notes  and  approved  security ;  the  land  of  said 
Bxecotors'  sale  was  bid  off  by  Dickson,  one  of  the  executors,  for  the 
sam  of  $9,041  00,  who  gave  his  individual  note  to  Davis,  one  of  the 
execators,  for  the  amount,  and  went  into  immediate  possession  of  the 
land,  and  remained  in  possession  of  it  up  to  the  time  of  his  death, 
controlling  and  using  it  as  his  own  property.  Dickson  gave  no  secu- 
rily  on  the  note,  and  refused  to  give  any.  The  land  was  worth,  at  the 
time  of  the  sale,  in  the  market,  what  Dickson  bid  for  it.  Afterwards, 
Mrs.  Cheeley,  one  of  the  executors,  (Davis  being  dead,)  instituted  a 
suit  in  equity  against  Dickson  on  the  note  given  by  him  for  the  land, 
and  claimed  a  vendor^s  lien  for  the  purchase- money  due  therefor  by 
Dickson,  obtained  judgment  for  what  was  then  due  on  the  note,  and 
established  the  vendor's  lien  on  the  land  for  unpaid  purchase- money 
doe  therefor  by  Dickson.  Afler  Dickson's  death  the  land  was  sold, 
nnder  that  judgment,  establishing  the  vendor's  lien,  and  the  proceeds 
of  that  sale  were  paid  over  to  the  legatees  of  John  Cheeley.  The  land 
was  sold  under  that  judgment  for  what  it  was  worth  in  the  market  at 
the  time,  but  lacked  paying  off  the  judgment  the  sum  of  $2,484  00. 
The  Conrt  decided  that  this  latter  sum  was  a  debt  due  by  Dickson,  as 
of  John  Cheeley,  and  entitled  to  priority  of  payment  out  of 
assets: 

That  the  purchase  of  the  land  by  Dickson,  at  executor's  sale, 

itdtVoid,  but  voidable,  at  the  election  of  the  legatees  ]  that  they 

Mmmto  treated  that  sale  as  a  devastatU  on  the  part  of  the  execa- 
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tor.  or  ratify  it.  at  their  option,  but  having  acquiesced  in  thatpordiase 
for  a  considerable  length  of  time,  and  treated  the  debt  due  by  him 
therefor  as  his  individual  debt,  and  having  received  the  larger  por- 
tion of  the  judgment  in  payment  for  their  claim  for  the  land  founded 
on  that  individual  debt  due  by  him  for  the  land,  they  cannot  now  be 
heard  to  say  that  the  balance  due  on  the  judgment  is  a  debt  due  by 
him  as  executor,  after  receiving  the  larger  amount  of  the  judgment 
obtained  against  him  for  the  land  as  a  debt  due  by  him  in  his  individ- 
ual capacity ;  they  could  either  have  repudiated  the  sale  of  the  Itnd 
at  the  executors  sale,  and  treated  it  as  a  dtocutatit,  or  ratified  and 
confirmed  it,  but  they  cannot  ratify  the  sale  of  the  land  in  part,  and 
repudiate  it  in  part ;  in  other  words,  they  cannot  reserve  a  part  of  the 
money  for  the  land  as  due  by  Dickson  in  his  individual  capacity,  and 
as  his  individual  debt  as  a  purchaser  of  the  land  at  the  executor*! 
sale,  and  claim  thnt  the  balance  of  that  same  debt  is  due  by  him  ii 
executor  for  a  devastavit  in  purchasing  the  land  at  his  own  sale,  aa  le' 
forth  in  the  record.  If  the  land  had  sold  for  more  money  under  the 
judgment  sale  as  the  individual  property  of  Dickson  than  he  paid  for 
it  at  the  executor^s  sale,  then  the  legatees  would  have  had  the  benefit 
of  it,  but  as  the  land  sold  for  less,  they  cannot  now,  after  the  land  bil 
been  sold  in  the  due  course  of  administration,  under  the  vendor's 
lien,  asserted  by  the  surviving  executor,  who  represented  the  interest 
of  the  legatees  of  Ghecley's  estate ;  and  with  a  full  knowledge  of  the 
facts  on  their  part,  having  acquiesced  in  the  same,  and  received  the  pro- 
ceeds of  the  land,  they  must  now  be  held  to  have  affirmed  the  purchase 
of  Dickson  at  the  executor's  sale,  and  that  his  debt  for  the  land,  was  his 
individual  debt,  and  not  a  debt  due  by  him  as  an  executor  for  a  dttCA- 
atit  in  purchasing  the  land  at  his  own  sale. 

Executors.     Priority  of  Liens.     Before  Judge  Aitdbews. 
Hancock  Superior  Court.     April,  1870. 

John  Cliecley  vlieil  testate,  leaving  certain  land  to  bis 
legatees:  His  nominated  executors  were  Thomas  J.  Dick- 
son, Q-eorge  W.  Davis  and  Mary  Clieeley,  all  of  whom  qual- 
ified. In  1860,  they,  as  such  executors,  ofiered  for  sale  said 
land  to  the  highest  bidder,  upon  a  credit,  the  purchaser  to 
give  security.  Dickson  bid  otf  the  land,  gave  his  note  for 
the  purchase-money,  without  security,  to  his  oo*executorS) 
took  immediate  possession  of  the  land  and  controlled  it  as 
his  own  till  his  death.  The  price  bid  for  said  land  by  Dick- 
son was  not  more  than  its  value  in  the  market  at  that  time. 
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Davis  died.  Mary  Cheeley,  as  executrix,  sued  Dickson  on 
said  note,  had  a  decree  for  its  amount,  and  for  a  vendor's 
lien  on  said  land  in  October,  1867.  Dickson  died.  After- 
wards this  land  was  levied  on  under  said  judgment,  and 
was  sold  by  the  sheriff  ifi  January,  1869.  It  brought  all  it 
was  then  worth  in  the  market,  and  the  proceeds  were  ap- 
plied to  said  judgment,  leaving  a  balance  still  due  on  the 
judgment.  Mary  Cheeley,  as  executrix,  divided  this  fund 
and  certain  money  which  Dickson  had  paid  before  judgment, 
between  herself  and  the  other  legatees  of  Johu  Cheeley. 
The  legatees  never  received  anything  else  on  account  of  said 
land.  Dickson  owed  Brantley,  and  gave  him  a  mortgage  to 
secure  the  debt.  After  Dicksons  death  his  administrator 
found  his  estate  to  l)e  insolvent  and  filed  a  bill  for  marshal- 
ing assets,  etc.  One  of  the  questions  presented  for  direction 
grew  out  of  the  £Eu;ts  herein  stated  which  appeared  from  the 
pleadings  and  proof  on  the  trial.  Tliere  was  a  fund  on  hand 
for  distribution,  and  Brantley  and  the  legatees  of  John 
Cheeley  were  contending  for  it. 

The  legatees  admitted  that  Brantley's  debt  should  be  paid 
in  preference  to  their  claim,  if  their  claim  was  against  Dick- 
son, as  a  private  individual.  But  they  contended  that,  under 
the  fiicts  aforesaid,  their  demand  was  against  Dickson,  as  ex- 
ecutor of  John  Cheeley,  and,  therefore,  had  priority  over 
Brantley's  in  the  distribution  of  the  assets.  Brantley's  coun- 
sel contended  that  their  claim  was  not  against  Dickson,  as 
executor,  and  that,  if  it  were,  the  sale  by  Mary  Cheeley,  as 
executrix,  and  the  acceptance  and  division  of  the  proceeds  of 
flud  9ale  among  the  legatees,  as  aforesaid,  estopped  them  all 
from  setting  up  their  pretended  priority.  The  Chancellor 
held  tliat  all  the  legatees  of  John  Cheeley  were  entitled  to 
audi  priority,  except  Mary  Cheeley.  Brantley's  counsel  as- 
rigii  add  decision  as  erroneous. 


&  DuBosE,  for  plaintiff  in  error. 
?!?fSttnRMr  Stephens,  for  defendants. 
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Warner,  J. 

From  the  statement  of  facts  disclosed  by  the  record  in  this 
case,  the  Court  below  erred  in  deciding  that  the  balance  of 
the  debt  due  on  the  judgment  establishing  the  vendor's  lien 
on  the  land  against  Dickson,  as  the  purchaser  thereof,  at  the 
executor's  sale,  was  a  debt  due  by  Dickson,  as  the  executor  ot 
John  Cheeley,  and  as  such,  entitled  to  priority  of  payment 
out  of  the  assets  of  Dickson's  estate. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Early  W.  Thrasher,  plaintiflf  in  error,  V8.  Albert  6. 

Foster,  defendant  in  error. 

Where^  upon  issue  joined  on  a  sherifif^s  answer  between  two  contesting 
judgments,  claiming  money  raised  by  the  sale  of  the  property  of  de- 
fendant, it  appeared,  upon  the  trial,  that  the  judgment  of  Thrasher 
was  dated  10th  of  September,  1868,  and  on  the  12th  of  May,  lS62,the 
Ji,  fa,  issued  therefrom  had  an  entry  by  the  sheriff  of  costs  received 
from  the  plaintiff;  and  it  also  appeared,  in  1867,  he  had  petitioned  the 
Court  for  an  order  granting  an  alias  Ji,  fa.<,  which  was  granted,  and 
with  the  proceedings  in  March,  1867,  was  placed  upon  the  minutes  of 
the  Superior  Court,  and  it  further  appeared  at  the  time  of  the  sale  of 
the  property,  a  transcript  of  the  record  of  judgment  in  January,  1868| 
was  placed  in  the  sheriff's  hands  at  the  time  of  sale,  and  in  Maielif 
subsequent  thereto,  the  Ji»  fa.  was  placed  in  his  hands,  and  upon  the 
trial  of  such  issue  this  judgment  Ji.  fa,f  with  the  entries  thereon  wen 
rejected  by  the  Court,  on  the  ground  that  it  was  dormant,  to  whieh  ex- 
ception was  then  made,  and  the  Court,  after  the  rejection  of  the  otlier 
Ji,  fa,t  permitted  the  other  contestant  to  take  a  verdict: 

Heldf  That  it  was  error  in  the  Court  to  have  permitted  the  verdict,  under 
the  facts  in  this  case,  as  under  his  ruling  rejecting  the  Ji,  fa,^  there 
was  no  issue  to  try,  and  nothing  which  invoked  the  judgment  of  the 
jury,  and  that  his  judgment  was,  in  effect,  final,  and  came  before  this 
Court  properly  by  appeal. 

Held  agairij  Under  the  facts  in  this  case,  and  the  former  decisions  of 
this  Court,  the  Court  erred  in  holding  the  judgment  to  be  dormant,  the 
entry  by  the  sheriff,  of  costs  received  from  the  plainUff,  was  tnfficient 
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to  keep  the  judgment  from  becoming  dormant  and  the  petition  for  the 
issuing  of  an  cUicu  fi,  fa,  and  the  proceedings  therein  had,  was  evi- 
dence of  the  intent  of  such  plaintiff  that  his  judgment  was  subsisting 
within  the  proTision  of  law,  and  that  the  Court  erred  in  holding  the 
judgment  to  be  dormant. 

Dormancy  of  Judgments.    Before  Judge  Robinson.    Mor- 
gan Superior  Court.     September  Term,  1870. 

On  the  10th  of  September,  1860,  Thrasher  obtained  a 
judgment  against  Baldwin  Copeland,  and  had  a^./a.  issued 
thereon.  On  the  12th  of  May,  1862,  the  sheriff  receipted 
on  the  fi,  fa.  for  the  costs  then  paid  by  Thrasher.  On  the 
15th  of  July,  1863,  Thrasher  receipted  on  the^./a.  for  part 
of  the  sums  due  thereon.  The  fi.  fa,  was  lost,  and  on  the 
18th  of  March,  1867,  an  order  was  issued  at  Chambers  for 
an  alias  fi.  fa.,  upon  Thrasher's  petition,  and  the  alias  issued. 
Subsequently  Copeland's  property  was  sold  under  Sifi.fa.  in 
&vor  of  Foster,  founded  upon  a  judgment  obtained  in  1863, 
and  the  sheriff  was  ordered  by  Thrasher's  attorney  to  pay  the 
proceeds  to  Thrasher's  judgment.  He  did  not  paj,  and  was 
ruled  by  Thrasher.  He  answered  the  facts  and  prayed  di- 
rection from  the  Court.  Foster  became  a  party  to  this  rule, 
and  averred  that  Thrasher's  judgment  was  dormant,  or,  if 
not,  was  paid,  and  on  this  he  and  Thrasher  joined  issue. 

On  the  trial.  Thrasher's  counsel  read  in  evidence  the  alias 
fLfa.  showing  said  entries  and  a  copy  of  the  proceedings  for 
obtaining  this  oZto^.  Foster  moved  to  rule  out  this  evidence, 
because  from  it,  it  was  apparent  that  Thrasher's  judgment 
was  dormant,  and  the  motion  was  sustained.  The  jury  ren- 
dered a  verdict  finding  that  the  fund  in  the  sheriff's  hands 
was  subject  to  the  payment  of  Foster's  judgment,  and  not 
aabject  to  Thrasher's.  The  ruling  out  of  said  evidence  for 
wuA.  reafloo,  and  the  allowance  of  said  verdict,  are  assigned 
bj  minusher  as  error. 


^  ^T^tiBABHEB  &  Thrasher,  Reese  &  Eeese,  for  plaintiff 
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A.  G.  &  F,  C.  Foster,  J.  A.  Billups,  for  defendant 

LOCHRANE,  C.  J. 

This  case  came  before  the  Court  upon  an  issue  formed  on 
a  rule  nisi  granted  against  the  Sheriff  of  Newton  coantj, 
claiming  money  raised  by  the  sale  of  property  belonging  to 
one  Baldwin  Copeland.  The  defendant  in  error  suggested 
fraud,  payment  of  the  execution  and  its  dormancy,  and  upon 
a  trial  of  the  case  it  appeareil  that  Thrasher's  Ji.  Jcl  wis 
issued  on  a  judgment  dated  10th  September,  1860|  and  on 
the  12th  day  of  May,  1862,  thereafter,  contained  an  entiyof 
the  receipt  for  costs  from  the  plaintiff.  Thrasher,  by  tbe 
sheriff.  It  also  appeared  that,  in  1 867,  Thrasher  petitiooed 
the  Court  to  grant  an  order  for  the  issuance  of  an  aliaajija,, 
which  was  granted.  The  order,  with  the  proceedings,  were 
directed  to  go  of  record  on  the  minutes  of  the  Court  on  the 
18th  day  of  March,  1867. 

It  was  also  shown  that  a  notice,  with  a  transcript  of  the 
reconi  with  the  judgment,  was  given  to  the  sheriff  on  the 
7th  of  January,  1868,  by  plaintiff's  attorney,  and  sabae- 
quently  thereto,  on  the  first  Monday  in  March,  1868,  the 
alias  fi,  fa.  was  placed  in  the  sheriff's  hands,  which  was  done 
before  the  rule  nisi  was  issued. 

Among  other  objections  made  to  the  testimony  and  iotro- 
duction  of  the  fi,fa,y  with  entries  thereon,  by  the  attomqrs 
of  A.  G.  Foster,  one  was,  that  the  fi,  fa,  was  dormant,  which 
objection  the  Court  sustained,  and  ruled  outsaid^./a.,  which 
ruling  was  then  and  there  objected  to,  and  afler  which  the 
Judge  presiding  permitted  Foster  to  go  to  the  jury  and  take 
a  verdict,  finding  the  money  in  the  hands  of  the  sheriff  not 
subject  to  the  fi,  fa.  of  Thrasher  which  had  just  been  mled 
out,  but  that  it  was  subject  to  the  fi.  fa.  in  favor  of  Fosttf. 
On  this  statement  of  facts  and  the  exceptions  recited,  theeaee 
comes  now  before  the  Court. 

In  the  view  which  we  take  of  this  case,  and  the  legal  pio- 
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positions  it  involves  under  the  direction  which,  in  the  opin- 
ion of  this  Court,  it  is  proper  to  give  it,  it  will  not  be  neces- 
sary to  discuss  some  questions  which  have  been  raised  and 
argued  before  us  in  relation  to  the  discrepancy  between  the 
all^ations  in  the  petition  for  alias  fi.  fa,  and  the  order  grant- 
ing the  same,  so  far  as  relates  to  an  entry  of  credit.     Under 
the  facts  in  this  case  we  hold,  after  the  Judge  ruled  out  the 
fufa^  the  predicate  of  the  rule  nUi  against  the  sheriff,  and 
upon  whose  answer  to  which  issue  had  been  joined  between 
thatj!./a.  and  the  one  under  which  the  property  was  sold,  it 
was  error  in  the  Court  to  have  permitted  the  verdict  of  the 
jury,  as  under  his  ruling  there  was  no  issue  for  the  jury  to 
try,  and  nothing  which  invoked  their  judgment,  the  ruling 
of  the  Court  being  in  its  nature  a  final  disposition,  and  such 
a  judgment  as  could  properly  by  appeal   come  before  this 
Court  for  its  reviewing  adjudication.     Again,  upon  the  facts 
in  this  case,  we  do  not  hold  that  this  judgment  was  dormant. 
Under  the  decision  of  this  Court  in  Battle  vs.  Shivera, 
Judge  McCay,  in  delivering  that  opinion,  enters  into  an 
able  and  elaborate  opinion  upon  this  subject,  which  renders 
it  unnecessary  for  us  to  reiterate  the  legal  principles  so  ably 
discussed  in  an  exhaustive  disquisition  on  the  common  and 
statute  law  upon  this  subject.     Quoting  from  that  decision, 
we  say  the  point  of  the  Act  that  the  plaintiff,  once  in  seven 
years,  at  least,  shall  so  use  his  judgment  as  that  the  proper 
officer  has  a  return  to  make  to  the  Court,  the  words  are: 
"A  return  by  the  proper  officer.''     Now,  anything  is  a  return 
which   is  a  reply  to  the  mandate  of  the  Court — anything 
which  the  sheriff  might  lawfully  return.     The  intent  of  the 
law  18  not  repose;  the  plaintiff  may  keep  his  judgment  in 
fioroe  by  a  simple  direction  to  the  sheriff,  once  in  seven  years, 
not  to  proceed  with  it;  provided,  that  it  is  put  by  the  sheriff 
ill  the  shape  of  a  return.     Under  the  equitable  construction 
.  gmn  to  this  Act  by  our  predecessors,  and  within  the  princi- 
ples of  the  decision  just  recited,  this  Court  held,  at  the  pre- 
term, that  the  payment  of  costs,  merely,  by  the  defen- 
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dant  to  the  sheriff,  entered  upon  the  execution  was  suffioieot 
to  keep  the  judgment  from  becoming  dormant.  We  see  no 
reason  why  the  payment  of  costs  by  the  plaintiff  is  not  enti- 
tled to  the  same  principle  of  construction^  and  does  not  pos- 
sess the  same  efficacy  and  effect  as  tlie  payment  by  the  defen- 
danty  when  it  is  properly  entered  as  returned  by  the  sheriE 
In  25ih  Georgia,  275,  this  Court,  Lumpkin  delivering  the 
opinion,  refers  to  2d  Kelly,  252,  and  referring  to  the  dormant 
judgment  Act,  says:  ^^This  Court,  when  the  dormant  judg- 
ment Act  first  came  before  it  for  construction,  following  the 
lead  of  the  Judges  in  convention,  departed  from  the  letter  of 
the  statute,  and  interpreted  it  by  its  reason  and  spirit."  And 
as  the  case  of  Booth  vs.  Williams,  Judge  Warner  delivering 
the  opinion,  gave  to  this  Act  a  liberal  construction,  using  this 
language:  '^ It  is  an  ancient  maxim  of  the  law  that  he  who 
sticks  to  the  letter  sticks  to  the  bark,  and  gets  the  shell  with- 
out the  kernel — the  form  without  the  substance.  Qui  herd 
in  litera  heret  in  cortice.*' 

By  the  application  of  these  general  principles,  we  feel  sat- 
isfied that,  for  the  purposes  for  which  the  Act  in  question 
was  enacted,  such  payment  by  the  plaintiff  of  costs,  and  such 
entry  by  the  sheriff  was,  in  its  substantial  effect,  and  in  the 
spirit  of  construction,  as  potential  as  the  payment  of  costs  by 
the  defendant  and  such  entry  by  the  sheriff  would  have  been, 
and  comes  within  the  principle  decided  by  this  Court,  at  this 
term,  in  the  case  of  Clark  vs.  Feagan, 

Again,  we  hold  that  the  petition  by  the  plaintiff  in  fi,  f<u 
for  the  issuing  of  an  alias  fi,  fa.,  and  the  proceedings  therein 
had,  was  evidence  of  the  intent  of  such  plaintiff,  of  his  claim 
that  his  judgment  was  subsisting  and  sufficient  notice  of  that 
fact,  within  the  spirit  of  the  law.  In  view  of  this  proceed- 
ing in  open  Court,  and  speaking  from  its  minutes,  may  we 
not  say  with  Judge  Lumpkin,  in  the  case  of  Ector  tw.  jEistor: 
"  Is  not  the  publicity  of  this  transaction  quite  equal  to  a  re- 
turn of  nvUa  bona,  or  a  receipt  of  $5  00  upon  the  writ  <rf 
execution  by  the  sheriff  or  constable?    Does  it  not  demon* 
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Btrate^  in  point  of  fact,  that  the  creditor  is  actively  endeavor- 
ing to  collect  his  money  ?  '^ 

In  Wiley  et  aL,  vs,  Kdsey  et  al.^  this  Court  held  that  if  an 
execution  is  not  barred  at  the  time  it  comes  into  Court  to 
claim  money,  the  statute  cannot  subsequently  attach,  pending 
the  litigation.  We,  therefore,  hold  under  the  former  decis- 
ions of  this  Court  and  under  the  facts  in  this  case,  that  the 
Court  below  erred  in  holding  this  judgment  to  be  dormant 
and  rejecting  it  upon  this  ground  in  the  trial  of  the  issue  in 
the  Court  below. 

Judgment  reversed. 


E.  A.  Walker  and  wipe,  plaintiffs  in  error,  vs.  Little- 
BERBT  Jackson,  defendant  in  error. 

Where  the  Terdict  of  a  jary  in  an  eqnity  case  was  directly  contrary  to  the 
testimony  of  three  witnesses,  sworn  on  the  trial,  and  directly  contrary 
to  the  answer  of  the  defendant  in  a  matter  responsive  to  the  bill,  bat 
was  strongly  supported  by  the  admissions  the  defendant  made  in 
writing,  before  suit  was  brought,  and  by  his  admissions  under  oath  in 
giTiDg  in  his  taxes,  for  seven  or  eight  years,  and  the  Judge  below 
granted  a  new  trial : 

Mddf  That  whilst  this  Court  is  not  exactly  satisfied  with  the  judgment  of 
the  Court  below,  yet,  as  the  case  is  one  of  granting  a  new  trial,  so 
that  the  parties  may  have  another  hearing,  we  do  not  thing  the  discre- 
tion rested  by  law  in  the  Judge  of  the  Superior  Court  has  been  abused, 
and  we  will  not  therefore  disturb  his  judgment. 

New  Trial.    Before  Judge  Robinson.    Green  Superior 
Court.    September  Term,  1871. 

Wmlker  and  wife  brought  a  bill  against  Jackson  for  an 
aooMot  of  certain  money  alleged  to  have  been  delivered  to 
Idtt,  as  her  trostee,  by  his  father  and  her  grand-father.  He 
dfldM-  being  her  trustee,  except  under  the  terms  stated 
iMilrift*  That  18,  he  said  that  his  father  from  time  to  time- 
^ttlMM  part  of  hie  property  between  his  children  and  grand* 
i  Yobzui— 15. 
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children^  but  not  liking  Mrs.  Walker's  father,  gave  the  part 
for  her  and  her  brother  to  him,  Jaekson,  to  be  paid  to  th^m 
at  their  respective  majorities,  without  interest,  reserving  to 
himself  the  full  power  to  direct  and  control  said  fund,  took 
Jackson's  note  for  the  advances,  and  subsequently  revoked 
the  power  to  pay  to  Mrs.  Walker  the  part  intended  for  her; 
that  his  father,  still  living,  never  parted  with  his  domin- 
ion over  said  fund,  but  Jackson  controlled  it  as  his  father's 
agent. 

On  the  trial,  complainant  read  two  letters  from  Jackson  to 
Mrs.  Walker  and  her  brother,  in  which  he  called  himself 
their  trustee,  and  stated  how  mucli  money  he  held,  as  such, 
for  each,  and  that  it  was  given  to  him  by  his  father.  They 
put  in  evidence  defendant's  return  for  taxes  from  1853  to 
1864,  inclusive,  in  each  of  which  years  he  gave  in  for  taxes 
a  sum  of  money  as  due  to  each  of  them  by  him  as  trustee. 
They  showed  that  he  paid  the  brother  his  full  amount  during 
the  war,  and  that  he  frequently  S|K>ke  of  himself  as  their 
trustee. 

The  defendant,  and  several  witnesses  who  were  present  at 
said  respective  divisions  of  property,  testified,  that  the  old 
man,  in  each  case,  took  the  note  of  the  party  to  whom  he  paid 
money  for  his  grand-children,  and  expressly  reserved  the 
right  of  dominion  over  the  amounts  of  cash  or  the  property 
given.  Defendant  testified,  that  he  did  not  pay  tlie  brother 
till  his,  defendant's,  father  gave  his  consent  for  him  to  do  so, 
and  put  in  evidence  a  paper  dated  9th  of  April,  1867,  red- 
ting  that  he  did  make  defendant  trustee  for  said  children, 
to  control  according  to  his  directions,  and  that  the  war  had 
rendered  tlie  money  worthless,  and  ending  thus:  "I  do  re- 
lease him  from  being  trustee  anylonger,"  and  '* order  him  not 
to  pay  any  amount  of  money  of  our  currency"  to  Mrs.  Wal- 
ker. This  paper  is  signei]  by  the  father's  mark;  he  was  tbea 
eighty-nine  years  old.  The  Court  charged  the  jury,  and  they 
found  against  Jackson,  as  trustee,  for  the  amount  shewn  to 
have  been  received  by  him  for  Mrs.  Walker^  with  interest 
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Jackson  moved  for  a  new  trial  on  the  following  grounds: 
Ist.  Because  the  Conrt  failed  to  tell  the  jury  that  if  Jack- 
ion  was  liable,  as  trustee,  he  was  entitled  to  commissions,  as 
trastee.  2d.  In  failing  to  instnict  them  as  to  the  effect  of 
the  evidence  as  to  interest.  3d.  Because  the  verdict  was  con- 
trary to  the  charge  of  the  Court,  that  if  the  old  man  at  the 
time  of  depositing  the  fund  in  controversy  with  defendant, 
or  afterwards,  did  not  part  with  his  control  and  dominion 
over  it,  defendant  is  not  liable  to  complainants.  4th.  Be- 
cause the  verdict  is  contrary  to  law  and  the  evidence,  and  last 
because  of  the  general  ciiarge  being  adverse  to  defendant. 

The  Court  granted  a  new  trial,  without  stating  upon  what 
ground.     This  grant  of  a  new  trial  is  assigned  as  error. 

I.  L.  Harris.  James  S.  Brown.  Reese  &  Reese,  for 
plaintififs  in  error. 

M.  W.  Lewis,  for  defendant. 
McCay,  J. 

Without  doubt  the  defendant  in  this  suit  presented  a  strong 
array  of  testimony  in  favor  of  his  account  of  the  true  char- 
acter of  this  deposit.  His  two  brothers  and  the  overseer  of 
the  father,  as  well  as  the  incidental  evidence  of  the  father's 
revocation  of  the  trust,  and  his  own  answer  in  direct  response 
to  the  charges  of  the  bill,  taken  together,  make  a  more  than 
ordinarily  strong  case.  We  do  not,  however,  agree  with  the 
position  taken  by  the  counsel  for  the  plaintiff  in  error,  that 
an  answer  in  equity  in  response  to  a  bill,  is  to  be  held  un- 
controvertible, unless  contradicted  by  two  witnesses  or  one 
witness  and  circumstances.  That  is  the  rule  when  the  an- 
swer is  to  be  weighed  and  compared  with  other  witnesses. 
Bat  fto  answer  may  contradict  itself;  may  be  unreasonable  or 
Vlile^ impossible  facts,  and  when  this  is  the  case,  its  credibil- 
«i^^  it  liable  to  be  attacked,  as  the  statements  of  other  wit- 
We  might  have  one  witness  opposed  to  two  witnesseSi 
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or  even  more,  and  yet  we  might  believe  the  one  against  severali 
and  have  good^  substantial,  I^al  reasons  for  it :  Greslej,  Eg. 
Ev. 

As  against  this  arraj  of  the  defendant's  testimonjp  there 
were  his  own  letters,  his  admissions  in  giving  in  bis  taXytnd 
his  settlement  with  the  complainant's  brother,  together  with 
the  reasonableness  and  propriety  of  the  view  that  this  wis 
a  trust,  and  the  very  unusual  conduct  of  the  graDd-fiitker,0D 
the  supposition  that  this  was  originally  such  a  deposit  as  it 
set  up.  Still,  it  was  possible,  and  all  the  admissions  tnd 
acts  of  the  defendant  are  explainable  on  this  hypothesis,  since 
even  in  the  event  supposed  he  would  be  a  conditional  trus- 
tee, and  might  well  so  consider  himself,  especially  if  he  felt 
certain  that  his  father  would  not  revoke  his  bounty  to  then 
grand-children. 

We  think  this  is  just  one  of  the  cases  where  the  diaerdm 
of  the  Court  is  a  material  element.  Had  he  refused  a  new 
trial  we  should  not  interfere  with  his  judgment.  As  he  bss 
granted  it,  we  will  interfere  with  even  more  reluctance,  since 
the  only  effect  of  the  ruling  is  to  give  the  parties  anoUier 
hearing.  Another  jury  may,  perhaps,  look  more  to  the  ac- 
tual testimony,  and  less  to  the  equity  and  reasonableness  of 
the  claim  set  up  by  this  lady  on  the  bounty  of  her  gnnd- 
father.  We  incline  to  think  that  the  jury  have  been  us- 
able to  divest  themselves  of  the  feeling  that  whatever  the 
evidence  may  show,  the  right  of  the  matter  is  with  the  oofli- 
plainant,  and  that  it  is  due  to  the  powerful  array  of  evideiM 
presented  by  the  defendant,  that  the  case  be  submitted  to 
another  jury*  We  do  not  think,  therefore,  that  this  is  s 
case  of  an  illegal  use  of  the  discretion  vested  by  hiw  in  tke 
Circuit  Judge,  and  we  shall  not  interfere  with  his  decisioB* 

Judgment  affirmed. 
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Frank  Loyd  d  al,,  plaintifls  in  error  v8.  The  State  op 

Georgia^  defendant  in  error. 

Where  an  indictment  for  burglary  charged  the  parties  with  being  acces- 
sories before  the  tact,  and  several  witnesses  were  introduced  who  tes- 
tified to  the  finding  of  the  goods  stolen  in  the  possession  of  such  par  - 
ties,  there  being  no  evidence  that  they  concealed  the  crime  from  the 
magistme  and  harbored,  etc.,  the  principal;  and  the  Judge  charged 
the  jury,  ''if  they  found  from  the  testimony  that  die  defendants  pro- 
cared  a  burglary  to  be  done,  and  instigated  the  perpetration  by  reward 
or  hope  thereof,  and  afterward  received  the  goods,  knowing  them  to 
be  stolen,  it  would  authorize  them  in  finding  the  defendants  guilty  as 
accessories  after  the  fact,''  and  in  the  same  connection,  ''  If  they  found 
from  the  evidence  that  the  defendants  concealed  the  crime  or  har- 
bored the  principal  to  prevent  his  arrest,  then,  in  contemplation  of 
law,  they  were  accessories  after  the  fact,''  and  a  motion  was  made  in 
arrest  of  judgment  and  for  a  new  trial  which  was  overruled  by  the 
Court: 

HMj  The  Court  erred  in  its  charge  to  the  jury,  and  ought  to  have 
granted  a  new  trial,  under  the  fwta  in  this  case. 

Criminal  law.  Acceessories.  Arrest  of  judgment.  Before 
Judge  Schley.  Chatham  Superior  Court.  January  Term, 
1870. 

The  indictment  charged  John  Quarterman,  Frank  Loyd 
and  James  Ward,  negroes,  with  burglary  in  the  day  time. 
It  first  charged  Quarterman,  in  the  usual  form,  as  the  actual 
perpetrator  of  the  crime,  and  then  charged  "that  the  said 
Frank  Loyd  and  James  Ward,  in  the  county  aforesaid,  on 
the  day  and  year  aforesaid,  and  before  the  committing  of  the 
felony,  burglary  and  larceny  aforesaid,  in  manner  and  form 
aforesaid,  were  accessories  thereto  before  the  fact,  and  did, 
then  and  there,  unlawfully,  burglariously  and  feloniously 
incite,  move,  conceal,  help  and  procure,  aid,  abet  and  com- 
mand the  said  John  Quarterman  to  do  and  commit  the 
Monjf  burglary  and  larceny  in  manner  and  form  aforesaid. 
And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say 
that  the  said  Frank  Loyd  and  James  Ward  in  the  county 
afiMnsaidy  afterward  on  the  day  and  year  aforesaid,  well 
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knowing  the  said  John  Quarterman  to  have  done  and  com- 
mitted the  felony,  burglary  and  larceny  aforesaid,  in  maoner 
and  form  aforesaid,  they  the  said  Frank  Loyd  and  James 
Ward,  did  then  and  there  knowingly,  feloniously,  burglari- 
ously and  unlawfully  conceal,  maintain  and  assist  said  John 
Quarterman  in  the  aforesaid  felony,  burglary  and  larceny, 
contrary  to  the  laws  of  said  State,"  etc.  It  concluded  with  a 
count  against  the  three  for  simple  larceny  of  the  goods. 

Quarterman  was  tried  and  found  guilty  in  1868.  In  1869 
Lovd  and  Ward  were  tried.  The  evidence  showed  that 
Loyd  told  Quarterman  where  he  could  get  the  goods,  fur- 
nished keys  to  unlock  the  doors,  and  stated  what  he  woald 
pay  for  their  delivery  at  his;  Loyd's,  junkshop,  that  Quar- 
terman and  others  did  go  and  get  the  same  and  delivered 
them  to  Loyd,  at  said  shop,  who  took  steps  to  destroy  the 
marks,  etc. ;  the  goods  were  searched  for,  Loyd  lied  about 
their  being  in  his  possession,  but  they  were  found  there. 

The  burglary  by  Quarterman  and  others  vras  shown  and 
Quarterman's  conviction  was  admitted.    There  was  no  other 
material  evidence  as  to  Ijoyd.     There  was  none  as  to  Ward 
except  that  he  was  present  when  the  junkshop  was  searched. 
The  bill  of  exceptions  says  the  Court  was  requested  to  charge 
the  jury:    1st.  That  under  this  indictment  they  could  not 
convict  defendants  "as  accessories  after  the  fiict."     2d.  That 
the  buying  or  receiving  of  stolen  goods,  even  knowing  the 
same  to  have  been  stolen,  would  not  constitute  the  defendants 
accessories  after  the  fact  under  this  indictment.     The  Judge 
says  he  had  no  requests  to  charge,  in  writing,  and  did  not 
remember  refusing  the  second  request,  but  that  be  charged: 
'*As  an  isolated  fact,  the  receiving  of  stolen  goods,  knowing 
them  to  be  stolen  would  not  constitute  an  acoessory  after  the 
fact,  under  the  indictment.     But  if  defendants  procured  the 
burglary  to  be  done,  and,  having  instigated  the  perpetratioo 
by  reward  or  the  hope  thereof,  afterwards,  received  the  goodii 
knowing  them  to  be  stolen,  then  it  would  authorize  the  jiuy 
to  find  defendants  guilty  as  accessories  after  the  fact     If  de* 
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fendants  concealed  the  crime  from  the  officers  of  the  law,  or 
harbored  Qiiarterman  to  prevent  his  arrest,  they  were  acces- 
sories after  the  fact."  The  jury  found  both  defendants  guilty 
"as  accessories  after  the  fact." 

Their  counsel  moved  for  a  new  trial,  upon  the  grounds 
that  the  Court  erred  in  not  charging  as  requested,  and  be- 
cause the  verdict  was  contrary  to  the  law  and  evidence,  and 
for  arrest  of  judgment,  because  the  verdict  found  defendants 
guilty  of  an  offense  not  charged  in  the  indictment.  The 
Court  overruled  both  motions,  and  that  is  assigned  as  error. 

Habtbidoe  &  Chisolm,  for  plaintiffs  in  error. 

Alfred  B.  Smith,  Solicitor  General,  for  the  State. 

LOCHRANE,  C.  J. 

This  was  an  indictment  for  burglary,  tried  in  Chatham 
Superior  Court,  in  which  these  two  plaintiffs  in  error  were 
found  guilty  as  accessories  after  the  fact ;  and  the  case  pre- 
sents two  points  for  the  adjudication  of  this  Court.  First, 
whether  the  indictment  charges  sufficiently  in  law  the  of- 
fense; and  secondly,  whether  the  evidence  sustains  it;  and 
we  may  add,  thirdly,  whether  the  charge  of  the  Judge  was  a 
proper  statement  of  the  law  in  this  case. 

The  indictment  charges  Loyd  and  Ward  with  being  acces- 
sories before  the  fact.  Its  language  is :  '^And  did  then  and 
there  unlawfully,  burglariously,  and  feloniously  incite,  move, 
conceal,  help,  and  procure,  aid,  abet,  and  command  the  said 
John  Quarterman  to  do  and  commit  the  felony,"  etc.  Un- 
der this  indictment,  several  witnesses  were  introduced  who 
testified  as  to  the  burglarious  taking  of  some  cotton  which 
WM  traced  to  the  place  of  these  parties  and  there  found ;  but 
there  was  no  evidence  that  they  conceale<l  the  crime  from  the 
mugittrate,  and  harbored,  assisted  and  protected,  etc.,  the 
charged  with  the  crime  as  principal.  The  Judge 
the  jury :  ''As  an  isolated  fact,  the  receiving  of  sto- 
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len  goods,  knowing  the  same  to  have  been  stolen,  would  not 
constitute  an  accessory  after  the  &ct  under  the  indictment'' 
In  tliis  proposition  we  concur  with  the  Court,  because  that 
was,  in  itself,  a  separate  and  distinct  offense,  punishable  hf 
law;  but  the  Court  went  farther  and  charged  the  jury:  ^If 
they  found,  from  the  testimony,  that  the  defendants  procured 
a  burglary  to  be  done,  and,  having  instigated  the  perpetn* 
tion  by  reward  or  the  hope  thereof,  afterwards  received  tke 
goods,  knowing  them  to  be  stolen,  then  it  would  authoris 
them  to  find  the  defendants  guilty  as  accessories  after  the 
fisusf  This  was  error;  for,  under  the  facts  stated  by  the 
Court,  they  would  be  guilty  as  accessories  before  the  SuL 

Again,  he  charged  the  jury :  ^  That  if  they  found,  from 
the  evidence,  that  the  defendants  concealed  the  crime  from 
the  officers  of  the  law,  or  harbored  the  defendant,  Qnartl^ 
man,  to  prevent  his  arrest,  then,  in  contemplation  of  law, 
they  were  accessories  after  the  fact/'  This  was  error.  An 
accessory  afler  the  fact  is  a  person  who,  after  full  knowledge 
that  a  crime  has  been  committed,  conceals  it  from  the  magii* 
trate  and  harbors,  assists,  or  protects  the  person  cliarged  witk 
or  convicted  of  the  crime.  The  language  o(  the  Court  vis 
^'concealed  the  crime  from  the  officers  of  the  law  or  he^ 
bored/'  The  language  of  the  law  is,  '^  conceals  it  from  the 
officers  of  the  law  and  harbors,''  etc.  In  the  second  branek 
of  the  charge  of  the  Judge  below,  he  uses  the  words,  ''end 
afterwards  received  the  goods,  knowing  them  to  be  stolen,  it 
would  authorize  them  to  convict,  as  accessories  afler  the  faet" 
In  the  opinion  we  entertain  of  the  law,  and  as  this  case  codmb 
before  us  on  a  motion  in  arrest  of  judgment  and  for  a  new 
trial,  no  matter  what  may  be  our  personal  opinions  of  tbc 
criminality  of  the  parties,  inasmuch  as  it  involves  their  lib* 
erty,  we  are  constrained  to  give  the  parties  the  exact  meason 
of  their  legal  rights;  and  we  hold  that,  in  this  olassificatioi 
of  the  offense,  both  at  common  law  and  under  our  statutei 
the  law  contemplates  some  assistance  or  act  done  to  the  feloi 
himself,  and  is  distinct  from  tlie  crime  of  receiving  stole 
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goods  from  the  felon,  except  such  taking  is  for  the  purpose 
of  fiuilitating  his  escape  from  Justice,  or  attended  with  some 
boiefit  Ist  Hale,  618 ;  4  Blackstone,  37 ;  1st  Chitty,  264, 
concur  in  the  definition  that  an  accessory  after  the  fact  is 
wbtrea  person,  knowing  a  felony  to  have  been  committed, 
neeives,  relieves,  comforts,  or  assists  the  felon.  As  to  what 
dull  be  esteemed  within  these  general  definitions  depends 
vpoQ  the  facts  in  the  particular  case ;  but  to  receive  stolen 
goods,  knowing  them  to  be  stolen,  did  not  fall  under  any  of 
tk  definitions  of  the  common  law,  and  did  not  constitute  the 
neeiver  an  accessory,  but  was,  in  itself,  a  distinct  and  sepa- 
nte  oflbnse :  1st  Bishop,  section  493.  The  receiver  of  stolen 
goods,  knowing  them  to  be  stolen,  is  not  an  accessory,  accord- 
ing to  our  definition,  because  he  renders  no  aid  to  the  prin- 
oipil  felon.  Nor,  in  speaking  of  the  common  law,  do  we 
OTvlook  the  statute,  3  and  4  W.  &  M.,  or  of  1st  and  5th 
Abo,  but  after  a  review  of  the  whole  subject,  and  in  view  of 
tile  provisions  of  our  own  Code,  which  makes  this  a  distinct 
oAose  as  accessory  after  the  fact,  we  lay  down  the  true  test 
to  be  to  consider  whether  what  he  did  was  done  by  way  of 
poBODal  help  to  his  principal,  with  a  view  to  enable  the  prin- 
cipal to  elude  punishment;  and  it  is  unimportant  as  to  what 
Mristance  was  rendered,  provided  it  was  done  with  a  view  to 
M  the  principal  to  elude  or  escape  punishment.  In  the 
view,  therefore,  we  take  of  the  law  of  this  case,  we  think  the 
Ooort  erred  in  overruling  the  motion  for  a  new  trial,  on  the 
gnmods  stated. 
Jodgment  reversed. 
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Lymus  Holloway,  plaintiff  in   error  vs.   Franklin  L 

Brinkley,  defendant  in  error. 

When  a  contract  was  made  by  a  freed  man  and  a  landlord,  to  make  i 
crop  for  one  year,  by  which  the  landlord,  was  to  farnish  the  land  and 
stock,  and  the  freedman  to  work  the  same,  and  to  receive  for  hia  labor 
one- half  of  the  crop  made  thereon  : 

Held,  That  such  a  contract  did  not  make  them  partners,  and  that  if  tie 
landlord  refused  or  neglected  to  pay  or  deliver  to  the  freedman,  tbe 
pne-half  of  the  crop  made  on  land,  but  appropriated  the  same  to  lui 
own  use,  the  freedman  could  make  out  an  account  against  the  landlord 
for  the  value  of  his  share  of  the  crop,  and  enforce  the  same  by  attach- 
ment, or  otherwise.     It  is  the  duty  of  the  Courts  to  see  that  this  class 
of  contracts  are  performed  in  good  faith  on  the  part  of  the  landlord 
to  the  laborer  who  makes  the  crop  on  his  land,  when  the  laborer  pst- 
forms  his  part  of  the  contract. 

Atlachment.  Partnership.  Before  Judge  Chisolm.  City 
Court  of  Savannah.     July  Terra,  1870. 

Holloway  had  an  attachmentagainst  Brinkley  levied  upon 
three  bales  of  cotton.  He  averred  that  Brinkley  was  "in- 
debted to  him  in  the  amount  of  three  bales  of  Sea  Island 
cotton  of  about  the  value  of  $500  00,  which  iDdebte<loe89 
accrued  by  reason  of  a  verbal  contract  to  work  and  labor  to- 
gether in  raising  a  crop  of  cotton  during  the  year  1869,  the 
said  Lymus  Holloway  to  receive  one-half  of  the  whole  amount 
of  cotton  raised ;"  they  made  six  bales  of  such  cotton ;  Brink* 
ley  appropriated  three  of  them  to  his  use,  and  has  taken  pos- 
session of  the  other  three  as  his  own.  There  was  another 
count  for  $500  00  by  reason  of  the  facts  aforesaid.  Hollo- 
way testified  that  he  and  Brinkley,  in  the  spring  of  1869, 
"  agreed  to  farm  together  for  that  year ;"  Brinkley  was  to 
furnish  the  stock  and  lands,  Holloway  to  board  himself  ana 
have  half  the  crop.  They  made  six  bales  of  cotton.  Brink- 
ley  took  the  three  first  and  largest,  saying  that  HoUowajf 
might  have  the  other  three,  but  subsequently  shipped  then 
away  for  himself  without  Holloway's  consent,  and  would  not 
settle  with  Holloway.     These  bales  weighed  each  from  three 
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idred  and  twenty  to  three  hundred  and  forty  pounds.  He 
I  ^'  the  cotton  in  suit  is  my  cotton  ;  my  title  and  right  to 
ootton  is  based  upon  the  cpn tract  for  half  the  crop  made 
b  Brinkley,  and  upon  his  promise  to  give  it  to  me/' 
Lnother  witness  testified  that  Brinkley  employed  Hollo- 
f  to  cultivate  Brinkley's  farm,  and  was  to  give  him  half  of 
crop,  and  that,  in  February,  1870,  such  cotton  was  worth 
f  cents  per  pound,  and  that  from  Brinkley's  statements  as 
lie  quantity  made,  Holloway's  share  was  about  nine  hun- 
d  pounds.  There  were  two  other  witnesses  who  testified 
t  Brinkley  employed  Holloway  to  cultivate  his  farm,  and 
I  to  pay  him  half  the  crop  for  his  work,  and  that  he  did 
\  work  and  made  said  cotton.  Here  Holloway  closed  his 
ise. 

Brinkley's  counsel  moved  for  a  non-suit  on  the  ground 
it  it  was  apparent  that  this  was  an  effort  to  settle  a  part- 
rship,  and  that  that  could  only  be  done  in  a  Court  of 
[oity;  that  the  evidence  showetl  that  Holloway  had  levied 
bis  own  cotton,  and  that  while  trover  might  lie,  he  could 
t  recover  in  an  action  ex  contractu.  The  non-suit  was 
loted,  and  that  is  assigned  as  error. 

ToupKiNS  &  Garrard,  by  A.  M.  Sloan,  for  plaintiff  in 
POf.  This  is  not  partnership:  6th  Fla.  R.,  142;  9th,  22; 
wmpson's  Dig,  230,  231 ;  Acts  of  Fla.  21st  February, 
70;  1  Clifford's  C.  C.  R.,  36,  37;  Revised  Code  Georgia, 
Jtion8l877,  1880;  39th  Ga.  R.,  125;  40th,  328.  But  if 
rtuership,  it  was  dissolved :  Story  on  P.,  sees.  280,  326. 
inversion  made  Brinkley  liable  at  law:  Story  on  P.,  sec. 
3;  Revised  Co<le  Georgia,  sections  2903,  2904;  7th  Ga., 
1;  10th  Mass.  R.,  435,  436;  3  Phil,  on  Ev.,  405;  2  Gr. 
£v.,  108.  Attachment  on  money  demand  ex  delicto: 
Iriied  Code,  sec.  3210;  18th  Ga.  R.,  364 ;  28th,  323 ;  37th, 
I-  Brinkley  is  estopped :  Phillii)s  and  Greenleaf,  supra; 
RBikrd  on  T.,  42,  N.  6.  Especially  after  replevy:  Rev. 
i^iaiiiona  3243,  3252;  Drake  on  Attachments,  332, 339 
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But  if  they  were  owners  in  coratnon,  conversion  made  good 
basis  of  action :  Revised  Code,  sections  2276,  2277,  3503, 
3504.  Not  necessary  to  go  into  equity :  Revised  Code,  sec- 
tions 3027,  3930;  19tii  Ga.  R.,  599;  35th,  84;  37th,  364 
It  w&s  wrong  to  grant  non-suit  on  variance:  Revised Code^ 
sections  3215,  3269,  3270;  13th  Ga.  R.,  311;  18th,  510; 
29th,  84;  36th,  602;  37th,  18;  39th,  82. 

J.  Hartridge,  R.  E.  Lester,  for  defendant 
Warner,  J. 

The  facts  discloseil  by  the  record  in  this  case  did  not  make 
the  plaintiff  and  defendant  partners.  If  the  defendant  as 
the  landlord  refused  or  neglected  to  pay  or  deliver  to  the 
plaintiff  one-half  of  tlie  crop,  under  the  contract^  for  his 
labor  in  making  it,  but  appropriated  it  to  his  own  use^the 
plaintiff  could  make  out  an  account  against  the  landlord  for 
the  value  of  his  share  of  the  crop,  and  enforce  the  oollectioo 
of  the  same  by  attachment,  or  any  other  lawful  remedy.  It 
18  the  duty  of  the  Courts  to  see  that  this  class  of  oontrafite 
are  performed,  in  good  faith,  on  the  part  of  the  landlord  to 
the  laborer  who  makes  the  crop  on  his  land,  when  the  labo- 
rer performs  his  part  of  the  contract,  and  it  was  error  in  the 
Court  below  in  granting  the  non-suit. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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WnAAAM  A.  CouPER  ct  ol,,  plaintiifs  in  error,  V8,  James  F. 

Rowe  et  al.,  defendants  in  error. 

riiis  18  a  bill  filed  by  the  complainants  as  citizens  and  tax-payers  of 
tke  county  of  Glynn,  in  behalf  of  themselves  and  other  citizens  and 
tax-payers  of  said  county,  against  the  Ordinary,  Tax  Receiyer  and  Tax 
Collector  thereof,  praying  for  an  injunction  to  restrain  the  collection  of 
an  extraordinary  tax  of  one  hundred  and  fifty  per  cent,  on  the  State 
tax,  for  county  purposes,  as  provided  by  an  Act  of  the  General  Assem- 
bly, of  the  11th  March,  1869.  The  injunction  was  refused  by  the  pre- 
siding Jud^  of  the  Court  below,  and  the  complainants  excepted.  The 
Act  of  1869  authorizes  the  Ordinary  of  said  county,  by  and  with  the 
consent  of  two-thirds  of  the  grand  jury,  to  levy  an  additional  tax  on 
the  State  tax  of  one  hundred  and  fifty  per  cent.,  for  county  purposes, 
and  repeals  all  conflicting  laws.  It  is  not  pretended  that,  at  the  time 
this  extraordinary  tax  of  one  hundred  and  fifty  per  cent,  was  levied  by 
the  Ordinary  for  county  purposes,  two-thirds  Qf  the  grand  jury  of  the 
county  had  consented  that  it  should  be  levied,  but  the  Ordinary  claims 
the  right  to  levy  this  extraordinary  tax  under  the  545th  section  of  the 
Code,  because  the  grand  jury  at  its  last  sitting  failed  to  recommend, 
•aid  tax,  or  to  take  any  action  in  the  matter : 

Setd,  That  the  Ordinary  of  Glynn  county,  under  the  general  law  of  the 
State,  had  only  the  right  (in  case  the  grand  jury  failed  or  refused  to 
recommend  the  levy  of  an  extra  tax,  for  county  purposes,)  to  levy 
saefa  tax,  not  exceeding  fifty  per  cent,  on  the  State  tax ;  protidedy  the 
levy  of  such  extra  tax  was  necessary  to  discharge  any  judgment  against 
the  county,  or  any  debt,  for  the  payment  whereof  there  was  a  manda' 
mtu  against  the  county,  or  for  the  necessary  current  expenses  of  the 
county  for  that  year ;  and  that  the  order  levying  such  extra  tax  should 
clearly  and  distinctly  specify  the  objects  for  which  it  is  levied. 

HM  further y  That  the  Ordinary  of  Glynn  county  had  no  authority, 
without  the  consent  of  two-thirds  of  the  grand  jury,  to  levy  the  extra- 
ordinary tax  of  one  hundred  and  fifty  per  cent.,  under  the  Act  of 
1869,  and  that  the  Court  below  erred  in  not  granting  the  injunction  re- 
fltraining  the  collection  of  the  same. 

Counij  Tax.  Before  Judge  Sessions.  Glynn  Superior 
Ooort    December  Term^  1870. 

On  the  Ist  of  August,  1870,  Rowe,  as  Ordinary  of  Glynn 
oooiilj^  ordered  that  one  hundred  and  fifty  per  centum  be 
]«Hed  upon  the  State  tax,  for  county  purposes,  for  1870,  ac- 
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cording  to  section  545,  Revised  Code,  allowing  Justices  <tf 
the  Inferior  Court  to  levy  such  tax,  without  a  reoommendi- 
tion  of  the  grand  jury.  The  reasons  for  this  order,  redted 
in  it,  were,  "  it  will  be  necessary  to  levy  a  tax,  for  coanty 
purposes,  for  the  year  1870,  and  the  grand  jury,  at  its  last 
session,  failed  to  take  any  action  or  make  any  reoorameDda- 
tion  in  the  premises." 

In  November,  1870,  Couper  and  others,  as  tax-payera 
of  said  county,  and  in  behalf  of  all  the  tax-payers  of  the 
county,  brought  their  bill  against  Rowe,  as  Ordinary,  and 
against  the  Tax  Collector  and  Receiver,  praying  an  injunc- 
tion against  the  collection  of  said  tax,  upon  tho  following 
grounds:  By  Act  of  11th  of  March,  1869,  the  Ordinary  of 
Glynn  was  authorized  to  levy  a  tax  of  one  hundred  and  fifty 
per  centum  upon  the  State  tax,  for  the  use  of  the  county; 
provided,  the  grand  jury  of  said  county  should  first  author- 
ize him  so  to  do  by  a  vote  of  two- thirds  of  that  jury.  Yet, 
without  such  recommendation  from  the  grand  jury.  Rowe  iflp 
sued  said  order,  the  Collector  assessed  said  per  centum^  and 
the  Tax  Collector  is  proceeding  to  collect  the  same  from  the 
tax-payers.  Xo  statement  of  the  financial  condition  of  tlie 
county  and  the  amount  required  to  pay  its  liabilities  for 
1870,  prepared  by  the  County  Treasurer,  under  tlie  super- 
vision of  the  Ordinary,  was  presented  to  the  foreman  of  the 
grand  jury,  at  the  Spring  Term  of  said  Court,  or  at  any  time 
before  the  assessing  of  said  tax.  Wherefore,  the  proceeding 
is  illegal  and  void. 

The  bill  called  Rowe  the  pretended  Ordinary,  but  does  not 
state  why  he  is  not  the  legal  Ordinary.  The  Chancellor  or- 
dered the  defendants  to  show  cause  why  the  injunction  shoald 
uot  be  grante^I.  The  cause  was  not  heard  till  December, 
1870.  They  showed  for  cause  that  the  failure  of  the  grand 
jury  to  make  such  recommendation  cast  upon  the  Ordinary 
the  right  and  duty  of  assessing  such  tax  as  was  necessary  tot 
county  purposes,  and  exhibited  the  receipts  of  the  county, 
from  different  sources,  and  its  liabilities  for  that  year^  and 
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lid  that  $9,2()0  00,  besides  interest  on  the  bonds  of  the 
ranty,  were  due  in  February  and  July,  1870,  besides  $10,- 
00  00  of  bonds,  to  fall  due  in  February  and  July,  1871, 
ad  that  one  hundred  and  fifty  per  centum  upon  the  State 
IX  would  raise  but  $9,481  55. 

In  support  of  this  showing,  defendants  presented  a  report 
igned  by  three  persons,  as  the  finance  committee  of  the  grand 
ury  of  the  Fall  Term  of  1870,  of  the  Superior  Court  of  said 
ounty,  in  which  they  simply  said  that,  "after  investigating 
he  Treasurer's  books,  we  find  the  following  statement  of  the 
Treasurer  of  Glynn  county  correct,  and  rwommend  to  the 
Ordinary  the  necessity  of  the  assessment  and  collection  of 
me  hundred  and  fifty  per  cent,  on  the  State  tax  for  county 
>urpose8;"  and  the  affidavit  of  these  three  persons  that  the 
•eport  was  correct.  Whether  this  report  is  the  one  aforesaid, 
loes  not  appeiir.  When  defendants  offered  to  read  said 
report  in  evidence,  it  was  objected  to  because  it  was  a  secret 
>f  the  grand  jury  and  ought  not  to  be  made  public  until  the 
^nd  jury  makes  and  publishes  its  general  presentments. 
This  was  overruleil  and  the  report  was  read.  They  then 
read  an  affidavit  from  the  former  Treasurer,  in  which  he 
affirmed  that  the  grand  jury  for  the  former  term  (July,  1870) 
had  his  books  and  inspected  them,  thereby  showing  the 
Bnancial  condition  of  the  county  as  shown  in  said  books. 
Here  defendants  closed. 

Complainants  read  the  affidavit  of  the  foreman  of  the 
grand  jury,  then  in  session,  in  which  he  affirmed  that  the 
grand  jury  had  not  acted  upon  said  report,  but  had  refused 
to  do  so,  and  that  Rowe  had  possession  of  it  "unlawfully." 
They  also  read  an  affidavit  by  four  persons,  affirming  that 
they  were  of  the  grand  jury  of  the  July  Adjourned  Term, 
1870,  and  that  no  statement,  showing  the  financial  condition 
of  laid  county,  was  made  to  the  grand  jury,  showing  the 
MMmnt  of  money  received  and  disbursed  during  1869,  or 
plMrisg  the  present  financial  condition  of  the  county  and 
lhp:Mioiuit  of  tax  required  to  be  assessed  to  carry  on  the 
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financial  affairs  of  the  county.     After  argument  had,  the 
Chancellor  refused  theinj unction.     That  is  assigned  as  error. 

Harris  &  Davenport,  by  Collier  &  Hoyt,  for  plain- 
tifTs  in  error.  County  tax  may  be  enjoined :  R.  Code,  see; 
537;  27th  Ga.  R.,  354;  8th,  23.  The  Ordinary  of  Glynn 
county  cannot  act  without  recommendation  of  grand  jaty: 
Acts  1869,  178 ;  Const.  1868,  Art.  11,  Sec.  IV.  This  local 
Act  repeals  conflicting  laws:  8th  Ga.  R.,  23;  it  repeals  see* 
545  of  R.  Code  as  to  Glynn  county.  This  tax  is  not  asseBsed 
as  required  by  sections  544,  545  and  550  R.  Code.  The 
injunction  should  have  been  granted:  18th  Gku  R.,  47; 
8th,  23. 

Harris  &  Williams,  for  defendants,  furnished  no  brief 
to  Reporter. 

Warner,  J. 

The  Ordinary  of  Glynn  county  had  no  authority,  under 
the  statement  of  facts  disclosed  by  the  record,  without  the 
consent  of  two-thirds  of  the  grand  jury,  to  levy  the  ext^ao^ 
dinary  tax  of  one  hundred  and  fifty  per  cent,  under  the  Aid 
of  1869.  The  Ordinary,  under  the  general  law  of  the  States  , 
had  only  the  right  (in  case  the  grand  jury  failed  or  refosei 
to  recommend  the  levy  of  an  extra  tax  for  county  purpofles) 
to  levy  an  extra  tax  not  exceeding  fifty  per  cent,  on  the  State 
tax ;  provided,  the  levy  of  such  extra  tax  was  necessary  to 
discharge  any  judgment  against  the  county,  or  any  debt  for 
the  payment  of  which  there  was  a  mandamua  against  the 
county,  or  for  the  necessary  current  expenses  of  the  oooniy 
for  that  year :    Code,  sections  543,  545. 

And  the  order  of  the  Ordinary  levying  such  extra  t*x 
should  clearly  and  distinctly  specify  the  objects  for  whid& 
such  extra  tax  was  levied.  It  is  also  the  duty  of  the  Ordi- 
nary of  the  county  to  see  that  by  the  time  of  the  organizatioa 
of  the  grand  jury,  there  has  been  prepared  by  the  CoQntf 
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^easarer,  under  his  su[>ervision,  a  statement  of  the  financial 
adition  of  the  county,  and  the  amount  of  tax  required  to 
9oharge  the  county  liabilities  for  that  year,  which  should 

presented  by  the  Treasurer  to  the  foreman  of  the  grand 
ry,  on  the  first  day  of  the  Court  for  their  inspection :  Code, 
4.  It  was  error  in  the  Court  below  to  refuse  the  injunc- 
m  restraining  t^e  collection  of  the  extraordinary  tax  of  one 
indred  and  fifty  i>er  cent,  as  prayed  for  in  the  bill  of  the 
•mplainants. 

Let  the  judgment  of  the  Court  below  be  reversed. 


EOROE  W.  Avera,  sheriff,  plaintiff  in  error  vs.  William 
J.  Vason,  executor,  defendant  in  error. 

I  this  case  there  being  no  appearance  for  the  plaintiff  in  error,  the  de- 
fendant moved  the  Court  to  open  the  record,  and  prayed  for  an  affirm- 
iince  of  the  judgment  of  the  Court  below,  with  damages  for  delay. 
^df  That  the  defendant  was  entitled  to  an  affirmance  of  the  judgment 
oq  the  statement  of  facts  contained  in  the  record,  and  that  damages 
be  awarded  as  provided  by  the  422l8t  section  of  the  Code  for  delay  in 
^ringing  the  case  up  to  this  Court 

'  •  sheriff  sell  land  and  put  the  purchaser  in  possession  without  coUec- 
^Qg  the  bid,  he  will  be  made  to  pay  the  money.     (R.) 

Practice.     Supreme  Court.     Damages.     Before     Judge 
^RK.     Calhoun  Superior  Court.     March  Term,  1870. 

In  September,  1869,  a  mortgage  fi.  fa.f  in  favor  of  Wil- 
Um  J.  Vason,  executor  of  Turner  Clanton,  against  William 
•^.  Bray,  was  issued  from  said  Court.  On  the  4th  of  Octo- 
^1 1869,  Avera,  the  slierifT,  levied  it  upon  the  mortgaged 
iadSi  At  March  T^rm,  1870,  he  was  ruled  by  the  plain- 
Hlf'.  He  answered,  that  on  the  first  Tuesday  of  December, 
MtCm  sold  said  land  to  one  Dunn,  at  $2,000  00,  but  Dunn 
"  ^qmplied  with  tlie  terms  of  the  sale.  He  admitted 
put  Dunn  in  possession  of  the  land^  and  that 
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Dunn  then  had  exclusive  posses^^ion  of  it.  He  asked  further 
time  to  readvcrtise  and  resell  the  land.  The  Court  granted 
an  order  absolute,  requiring  Avera  to  pay  said  $2,000  00  (a 
plaintiff.  This  was  followed  by  attachment  niatf  and  attach- 
ment absolute.  Avera  sued  on  his  writ  of  error,  averring 
that  the  Court  erral  in  granting  the  first  rule  absolute. 

When  the  cause  was  called  here  there  was  no  appearance 
for  Avera.  Counsel  for  Vason  moved  to  open  the  record 
and  have  the  judgment  affirmed,  under  Rule  22d,  of  thb 
Court,  and  asked  for  damages  for  delay. 

C.  B.  WooTEN,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warner,  J. 

On  the  statement  of  facts  disclosed  by  the  record  in  this 
case,  the  defendant  is  entitled  to  have  the  judgment  of  the 
Court  below  affirmed,  and  is  also  entitled  to  have  damageB 
awarded,  as  provided  by  the  4221st  section  of  the  Code,  fif 
delay  in  bringing  the  case  up  to  this  Court. 

Let  the  judgment  of  the  Court  below  b^  affirmed,  and 
damages  be  awarded. 


F.  K.  Wright,  plaintiff  in  error,  ra.  Martha  McBbide^ 

defendant  in  error. 

When  there  was  no  defense  to  an  action  on  a  promissorf  note  and  jii4f* 
ment  was  rendered  thereon,  and  a  motion  was  made  at  the  same  Isna 
of  the  Court  to  set  it  aside,  on  the  grounds  that  it  was  not  ligDed  Iqf 
the  plaintiff's  attorney,  but  by  the  Judge,  as  provided  by  the  88th  nk 
of  Court ;  that  the  plaintiff  was  not  stated  in  the  judgment  as  *'adiiur 
istratrix,"  and  because  the  judgment  did  not  recite  the  fact  that  Wri||kt 
was  '*  security.*'  The  Court  overruled  the  motion  and  allowed  tk 
judgment  to  be  amended  so  as  to  insert  the  word  ''  administratriXi"!! 
to  the  pUintiff,  and  the  word  ''  security/'  as  to  the  defendant,  Wi^: 
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There  was  no  error  in  oTerruIing  the  motion  to  set  aside  the  jndg* 
t  and  allo^ng  the  same  to  be  amended. 

^rther,  That  there  was  no  error  in  the  refusal  of  the  Court  to  al- 
the  judgment  to  be  opened  so  as  to  enable  the  defendant,  Wrighti 
\t  his  plea  to  the  original  suit,  on  the  statement  of  facts  contained 
16  record, 

rest  of  Judgment.  Amendment.  Practice  Supreme 
:.  Before  Judge  Clabk.  Dougherty  Superior  Court. 
Term,  1870. 

e  complaint  of  "Martha  C.  McBride,  administratrix^' 
mes  H.  McBride,  averred,  "  that  James  H.  Hill  and 
Wright,  surviving  partners  of  the  firm  of  said  Hill, 
ht  &  James  Marshall,  said  firm  composed  of  said  Hill, 
;ht  &  James  Marshall,  deceased,  makers,  Frank  K. 
:ht,  security,"  were  indebted  to  the  petitioner  "$1,687  60, 
es  interest  on  a  promissory  note,  dated  January  1st, 
,  and  due  twelve  months  after  date.''  It  prayed  process 
i8t  '^  said  defendant."  The  process  stated  the  cause  thus : 
rtha  McBride,  administratrix,  vs.  James  H.  Hill,  John 
;ht  and  Joseph  Marshall,  administrators  of  James  Mar- 
,  and  F.  K.  Wright,  security.  Complaint,"  and  began, 
defendants  are  hereby  required,"  etc.  The  copy-note 
"twelve  months  after  date,  I  promise,"  etc.,  and  was 
d,  "  Hill,  Wright  &  Marshall.  F.  K.  Wright,  secu- 
'  Hill  and  F.  K.  Wright  were  served.  There  was  a 
Q  of  non  est  inventus,  as  to  "  John  Wright  and  Mar- 
."  A  second  original  was  issued,  and  on  it  J.  R.  Mar- 
,  as  administrator  of  J.  F.  Marshall,  acknowledged  ser- 
Another  second  original  was  issued  and  John  Wright 
lerved. 

»  plea  was  filed,  though  the  suit  was  brought  in  1867. 
me,  1870,  judgment  by  default  was  rendered  "by  the 
Ifcrthe  plaintiff  against  defendant,"  for  $1,687  50,  and 
jbl^  tad  was  signed  by  the  Judge  officially,  but  not  by 
tiif'fl  attorneys.  During  June  Term  1870,  counsel 
Jl^xight  moved  to  arrest  said  judgment :  Ist.  Be- 
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cause  it  was  not  signed  by  plaintiff's  attorneys.  2d.  Because 
the  judgment  is  in  favor  of  Martha  McBride,  individually, 
and  not  as  administratrix.  3d.  Because  it  is  against  all  the 
defendants,  *'  When  John  Wright  and  James  H.  Hill  bad 
been  discharged  in  bankruptcy  from  said  debt,  and  that  fact 
was  pleaded  and  admitted,  as  appears  by  the  entries  upon  the 
Judge's  docket."  4th.  Because  the  judgment  includes  Mar- 
shall as  administrator,  who  is  included  in  the  process  but  not 
in  the  declaration.  5th.  Because  process  issued  against  Mar- 
shall, administrator,  when  he  was  not  sued.  6th.  Because  F. 
X.  Wright  is  but  a  security,  and  yet  the  judgment  is  DOt 
against  him  as  such. 

The  Court  overruled  the  motion.  Plaintiff's  counsel  then 
moved  to  ''amend  their  judgment  so  as  to  make  the  whole 
record  harmonize."  F.  K.  Wright's  counsel  objected,  be- 
cause this  amendment  would  make  a  new  and  distinct  judg- 
ment, and  because  he  had  a  valid  defense  under  the  Belief 
Act  of  1868,  which  he  wished  to  make,  but  was  prevented 
from  doing  so,  by  hearing  that  the  Court  was  enforcing  the 
resolution  of  the  General  Assembly,  suspending  all  proceed- 
ings by  the  Courts  on  contracts  made  prior  to  June,  1865,  by 
passing  over  all  such  cases,  and  knew  not  the  contrary  until 
he  heard  of  this  judgment.  They  insisted  that  if  the  judg- 
ment was  open  to  amendment,  the  cause  was  open  to  defenses, 
and  they  presented  his  sworn  plea  in  which  he  averred  that 
he  was  not  interested  in  said  note,  was  a  bare  security,  that 
it  was  given  for  bank  bills  loaned  said  firm  by  McBride, 
which  bills  had  become  valueless  by  the  result  of  the  late 
war,  that  at  the  date  of  the  note  said  firm  was  worth  $50,000, 
specifying  their  property ;  that  he  then  had  over  one  hun- 
dred slaves,  that  all  this  property  was  lost  by  the  result  of 
the  war,  and  Hill  &  Wright  were  discharged  in  bankruptcy; 
that  Marshall's  estate  had  become  insolvent  by  emancipation, 
that  McBride  and  his  said  administratrix,  since  his  death, 
contributed  to  said  war  by  being  citizens  of  Georgia  and  of 
the  Confedei*ate  States,  and  supporting  said  governmeaty  and 
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aring  the  war,  McBride  refused  to  take  Confederate 
cy  ill  payment  of  said  note,  though  James  H.  Hill 
ed  the  same  to  him.  He  claimed  the  benefit  of  the 
Act  of  1868.  The  Court  refused  to  allow  said  de- 
lled,  and  allowed  the  judgment  to  be  amended  by  add- 
er  "plaintiff,"  "as  administratrix  of  James  H.  Mc- 
deceased,"  and  after  "defendant"  "as  security/*  and 
]g  the  names  of  James  H.  Hill,  John  Wright  and  J. 
rshall,  administrator,  to  be  omitted  from  the  judgment. 
3  not  appear  that  any  other  judgment  was  entered  up 
e  old  one  stood  amended  by  said  order. 
i.  Wright's  counsel  say,  tliat  the  Court  erred  in  not 
ng  the  judgment  on  said  grounds,  in  refusing  to  allow 
fense  to  be  filed,  and  in  allowing  said  amendment  made, 
len  the  cause  was  called  here,  counsel  for  Wright  said, 
»r  the  want  of  the  judgment  and  amended  judgment  in 
x>rd,  this  Court  could  not  understand  the  errors  com- 
]  of,  and  upon  this  suggestion  of  diminution  of  the 
,  moved  to  continue  the  cause.     The  motion  was  over- 

I 

nsel  for  plaintiff  in  error  then  moved  to  dismiss  the 

r  error,  because  the  bill  of  exceptions  had  not  been  sent 

this  Court  in  time.     It  was  filed  below  on  the  4th  of 

1870,  and  here  on  the  25th  of  July,  1870.    The  motion 

^erruled.) 

>N,  DE  Grappenreid  &  Irvin  for  plaintiff  in  error, 
rrest  of  judgment,  cited  Tidd's  Pr.,  918  ;  21st  Ga.  K, 
71;  18th,  275.  As  to  form  of  judgment  vs.  surety: 
sec.  3414.  To  entries  on  Judge's  docket:  4th  Ga.  B., 
As  to  relief  plea :  Acts  of  1868,  page  148. 

m  &  HoBBS  for  defendants. 

JUTSBy    J. 

'find  no  error  in  the  judgment  of  the  Court  below  in 
tttf'ba  {he  statement  of  facts  contained  in  the  record. 
■..••*i.«.    ^^^^  ^^  ^^^  Court  below  be  affirmed. 


238         SUPREME  COURT  OF  GEORGIA. 

Munroe  et  aL  vs.  Dumas. 


L.  D.  Munroe  et  al.,  plaintiffs  in  error,  vs.  Oovingtos 
DuMAS;  administrator,  defendant  in  error. 

1.  A  case  was  tried  on  the  equity  side  of  the  Court,  in  the  year  1857|  ind 
the  jury  returned  a  verdict  for  a  specific  sum  of  money  in  favor  of  the 
complainant,  against  the  defendant,  and  the  complainant's  attomeTS 
entered  up  a  judgment  thereon,  reciting  that  the  jury  had  returned  i 
decree,  etc.,  setting  forth  the  substance  thereof,  which  was  signed  by 
the  plaintifiTs  attorneys  but  was  not  signed  by  the  presiding  Judge  si 
Chancellor.  In  September,  1870,  a  motion  was  made  to  set  aside  that 
judgment,  or  decree,  on  the  ground  that  it  was  not  a  valid  judgment 
or  decree  of  a  Court  of  Equity,  inasmuch  as  it  was  not  signed  by  the 
presiding  Judge  as  Chancellor,  as  required  by  the  4158d  section  of  the 
Code,  which  motion  was  overruled  and  the  movant  excepted: 

Sdd,  That  the  jurisdiction  for  the  trial  of  equity  causes  in  this  Stite 
was  vested  in  the  Superior  Court,  in  which  this  judgment  or  decree 
was  rendered,  and  that  this  was  a  judgment  or  decree  of  that  Court] 
and  having  been  rendered  prior  to  the  adoption  of  the  Code,  under 
the  general  rule  of  practice  that  prevailed  in  most  of  the  Courts  of  the 
State  at  that  time,  it  ought  not  now  to  be  set  aside  on  the  ground  thst 
it  was  not  signed  by  the  Chancellor,  even  if,  under  the  Constitution 

^  and  laws  of  this  State  vesting  the  jurisdiction  and  regulating  the  trish 
of  equity  causes,  the  decree  rendered  on  the  verdict  of  a  jury  is  now 
required  to  be  signed  by  the  Chancellor,  in  order  to  constitute  it* 
valid  decree.  The  Code  is  certainly  directory  in  regard  to  thtt  mat- 
ter, and  should  be  followed  in  all  cases  tried  since  its  adoption,  but 
when  it  is  signed  as  required  by  the  Code,  is  it  the  judgment  or  decree 
of  the  Chancellor,  or  is  it  the  judgment  or  decree  of  ike  Superi^ 
Court  f 

2d.  When  a  plaintiff  in  error  gives  bond  and  security  to  obtain  a  tuper- 
iedeas  of  the  judgment,  as  provided  by  the  4208d  section  of  the  Code 
for  the  payment  of  the  eventual  condemnation  money,  and  the  jnd^ 
ment  is  affirmed,  the  plaintiff  in  the  Cotirt  below  may  have  an  execntion 
against  the  principal  And  security  onthe  supersedetis  bond  without  for 
mally  entering  up  the  judgment  against  such  security;  the  judgment  of 
affirmance  binds  him  as  such  security  for  the  eventual  condemnatioa 
money  in  that  case,  though  an  order  on  the  minutes  of  the  Coort  to 
that  effect,  would  make  the  record  more  perfect  and  complete. 

Under  the  facts  contained  in  this  record,  the  judgment,  or  decree  on 
which  the  execution  issued,  was  not  dormant. 

Practice.      Surety.     Variance.     Before  Judge  ClabK. 
Calhoun  Superior  Court.    September  Term,  1870. 
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Elizabeth  Jones  filed  a  bill  againt  Jesse  Robinson;  the 
jary  returned  a  verdict  for  $2,885  45,  and  on  the  25th  of 
November,  1858,  a  decree  was  entered  up  for  $2,885  40, 
which  was  signed  by  her  solicitors,  but  not  by  the  Judge. 
Robinson  gave  bond  to  supersede  this  judgment,  and  carry 
the  cause  to  the  Supreme  Court.  L,  D.  Munroe  was  his  se- 
curity on  this  bond  for  "the  eventual  condemnation  money 
and  costs."  In  January,  1858,  the  Supreme  Court  affirmed 
said  judgment,  (see  27th  Georgia  Reports,  266.)  When  the 
remitiUur  was  entered  upon  the  minutes  of  the  Superior 
Court,  a  judgment  was  entered  against  Robinson  and  Mun- 
roe, as  his  security,  for  the  costs  in  the  Supreme  Court,  but 
no  judgment  was  entered  against  Munroe  for  the  amount  of 
said  verdict. 

On  the  6th  of  June,  1859,  a  Ji.  fa,  was  issued  for  the 
principal,  interest  and  costs  against  Robinson  as  principal, 
and  Munroe  as  security.  On  the  18th  of  March,  1864,  Rob- 
inson handed  the  sheriff  $3,988  40  in  Confederate  currency, 
as  a  payment  on  the  fi.  fa.  The  sheriff  made  no  entry  on 
the  fi.  /a.,  except  a  memorandum  as  follows:  "18th  March, 
1864."  On  the  24th  of  March,  1864,  her  solicitor  received 
said  Confederate  currency  from  the  sheriff,  and  entered  a 
statement  of  the  fact  upon  the  fi,  fa.  At  the  next  term  of 
the  Court  he  brought  these  facts  to  the  notice  of  the  Court, 
claimed  that  the  fi,  fa.  was  not  paid,  and  asked  that  it  be 
ordered  to  proceed  for  a  balance  claimed  to  be  due  thereon. 
The  Judge  held  that  said  currency  should  stand  as  a  credit 
for  only  two-thirds  of  its  nominal  value,  and  ordered  the  fi, 
fcL  to  proceed  for  the  balance.  This  order  was  affirmed  by 
this  Court  in  December,  1869.  (See  40th  Georgia  Reports, 
353.)  This  last  judgment  having  been  complied  with  by 
<Hrediting  the  fi.  fa.  with  two-thirds  of  the  nominal  value  of 
mid  currency,  a  levy  was  made  for  the  balance,  on  Munroe's 
property  on  the  3d  of  August,  1870. 

In  September,  1870,  Munroe's  counsel  moved  to  set  aside 
"mid  JL  fa,  because  the  decree  was  not  signed  by  the  Judge, 
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because  there  was  no  decree  against  Munroe,  nor  any  jadg- 
nicnt  against  him,  because  the  Ji.  fa.  was  not  for  the  amount 
of  the  decree^  (there  was  five  cents  variance  in  the  prin- 
cipal) and  because  the  judgment  was  dormant. 

The  said  records  and  bond  were  read  in  evidence,  and  the 
motion  was  overruled.  That  is  assigned  as  error  on  each  of 
said  grounds. 

B.  S.  WoRRiLL,  E.  L.  Douglas,  C.  B.  Wooten,  hj  R. 
H.  Clark,  for  plaintiff  in  error. 

Vason  &  Davis,  R.  F.  Lyon,  Hood  &  Kiddoo,  for  de- 
fendant. 

Warner,  J. 

In  reviewing  tiie  grounds  of  error  assigned  to  the  judg- 
ment of  the  Court  below,  on  the  statement  of  facts  disclosed 
by  the  record  in  this  case,  we  are  of  the  opinion  that  the 
judgment  of  the  Court  below  should  be  affirmed,  and  it  is 
so  ordered. 

Judgment  affirmed. 


Thomas  H.  Clark  et  al.y  plaintiffs  in  error,  vs.  Hebbing 

&  Mock,  defendants  in  error. 

A  bill  praying  for  an  injunction  vta^  presented  to  the  Judge  for  his  sanc- 
tion, and  a  rule  nisi  was  granted,  calling  upon  the  defendants  to  show 
cause,  on  the  day  therein  named,  why  the  injunction  should  not  be 
granted,  which  was  duly  served  on  the  defendants,  bat  they  failed  M 
appear  and  show  cause  on  the  day  named  by  the  Judge,  and  afterward 
the  Judge  granted  the  injunction.  Whereupon  the  defendants,  by 
their  counsel,  petitioned  the  Judge  to  suspend  his  order  granting  the 
injunction,  which  was  refused,  and  the  defendants  excepted. 

HMy  That  there  was  no  error  in  the  refusal  of  the  Judge  to  grant  the 
petition  to  suspend  his  order  granting  the  injunction,  on  the  statement 
of  facts  contained  in  the  record  ;  that  their  remedy  was  to  move  a  dis- 
solution of  the  injunction  in  manner  prescribed  by  law  in  such  CMSS, 
if  they  desired  to  get  rid  of  it. 
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Equity  Practice.  Injunction.  Before  Judge  Strozer. 
Dougherty  Superior  Court.     Chambers.     December,  1870. 

Herring  &  Mock  filed  a  bill  for  injunction  against  R.  H. 
md  M.  J.  Towns,  administrators  of  A.  J.  Towns,  deceased, 
B.  A.  Collier  and  Tliomas  H.  Clark.  On  the  6th  of  Octo- 
>er,  1870,  Judge  Clark  ordered  the  defendant's  to  show  cause, 
fudanter^  before  him,  in  Chambers,  why  this  injunction 
hould  not  be  granted.  This  order  was  not  served.  Said 
lounty,  ad  interim,  became  part  of  the  Albany  circuit.  On 
he  19th  of  November,  1870,  Judge  Strozer  ordered  the  de- 
enclants  to  be  served  with  a  copy  of  the  bill,  and  that  they 
ihow  cause,  before  him,  in  Chambers,  on  the  26th  of  Nov- 
ember, 1870,  why  the  injunction  should  not  issue.  Collier, 
[71ark,  and  one  of  the  administrators,  acknowledged  service 
&nd  waived  a  copy  on  the  21st  of  November,  1870.  The 
other  administrator  was  not  served. 

No  appearance  was  made  on  the  26th  of  November,  by 
either  side.  On  the  2d  of  December,  1870,  no  answer  had 
been  filed,  nor  any  appearance  made  by  defendants,  and  the 
Judge  ordered  the  injunction  to  issue  as  prayed  for.  Its  op- 
eration was  to  prevent  Clark,  who  was  sub-lessee  under  Col- 
lier, from  keeping  a  bar  in  a  hotel  in  which  complainants 
claimed  an  exclusive  right  to  do  so,  by  virtue  of  a  contract 
with  A.  J.  Towns,  who  owned  the  hotel  and  had  leased  a 
bar-room  in  it  to  complainants  for  five  years. 

This  injunction  issued,  and  was  served  on  the  3d  of  De- 
cember. On  the  same  day,  the  defendants  appeared  in  the 
Judge's  Chambers  and  asked  him  to  suspend  said  order,  upon 
their  verified  showing,  as  follows :  They  acknowledged  ser- 
vice to  accommodate  the  Clerk,  supposing  they  had  to  answer 
the  bill  at  the  next  term  of  the  Court,  (which  was  to  sit  on 
the'Sth  of  December,  1870,)  and  the  counsel  whom  they 
n^ed  to  employ  was  absent  from  home;  they  knew  nothing 
pljlj^ggf  jinteoded  action  in  the  premises  till  they  were  served 
wHh  iaid  order.    No  appearance  was  had  on  the  26th  of 


242  SUPREME  COURT  OF  GEORGIA. 

Ponder  vs,  McGruder. 

November ;  the  complainants  only  appeared  on  the  2d  of  De- 
ceDiber,  and  the  proceeding  was  wholly  ex  parte.  They  far* 
ther  dcnie<I  the  fact  of  the  making  of  the  pretended  contnct 
with  A.  J.  Towns,  on  which  the  bill  was  bottomed,  and  at- 
tacked its  validity,  in  law,  if  made  as  alleged.  Judge  Stnn 
zer  refused  to  suspend  the  injunction,  and  that  refusal  is 
assigned  as  error. 

Vason  &  Davis,  by  R.  H.  Clark,  for  pIaintiS>9  in  error. 
D.  H.  Pope,  by  Z.  D.  Harrison,  for  defendants. 

Warner,  J. 

There  was  no  error  in  the  refusal  of  the  Judge  below  to 
grant  the  petition  to  suspend  his  order  granting  the  iujaiM}- 
tion,  on  the  statement  of  facts  disclosed  by  the  record  in  this 
case ;  the  proper  course  for  the  defendants  to  have  taken,  wasto 
move  for  a  diasolution  of  theJnjunction  in  the  manner  pre- 
scribed by  law  in  such  cases,  if  they  desired  to  get  rid  of  it. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Ephraim  Ponder,  plaintiff  in  error,  vs.  James  A.  McGifli- 

DER,  defendant  in  error. 

When  an  action  was  instituted  for  rent  of  land  by  the  plaintiff,  who  renV 
ed  the  premises  to  the  defendant,  and  it  was  proved,  on  the  trial. tint 
the  plaintiff  was  trustee  for  his  wife  and  children,  (the  tmst  deed 
not  being  in  evidence)  and  that  the  rents  and  profits  of  the  land  be- 
longed to  the  plaintiff: 

Seldf  That  the  action  was  properly  brought  in  the  name  of  the  plttotiff 
who  rented  the  premises  to  the  defendant,  without  declaring  that  b 
sued  for  rent  as  trustee. 

The  motion  for  a  continuance  of  the  case  was  properly  overruled  on  the 
statement  of  £acts  contained  in  the  record,  to-wit :  the  absence  of  tbe 
party. 

Continuance.     Evidence.     Rent.     Before  Judge  GiBSOSr. 
Richmond  Superior  Court.     May  Term^  1870. 
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McGnider,  in  his  own  right,  sued  Ponder  for  rent,  retnrna- 
ble  to  May  Term,  1870,  of  said  Court.  When  the  cause  was 
called  for  trial,  Pouder's  counsel  moved  for  a  continuance,  but 
on  what  ground  does  not  appear.  It  is  said  in  the  bill  of 
exceptions  that  it  was  because  Ponder  was  providentially 
kept  away  by  sickness.  The  Judge,  however,  certifies  that  it 
did  not  appear  that  Ponder  was  sick,  and  that  ''no  sufficient 
cause  for  continuance  was  shown."  It  does  not  appear  why 
bis  presence  was  necessary,  and  by  the  affidavit  hereinafter 
mentioned,  it  seems  that  his  counsel  did  not  know  he  was 
sick  till  after  the  trial.  The  continuance  was  refused  and  the 
cause  was  tried  at  said  term.  On  the  trial  McGruder  swore 
to  the  correctness  of  his  account  for  rent,  that  he  rented  the 
property  to  Ponder  and  said  nothing  about  holding  it  as 
trustee;  that,  in  fact,  the  property  was  settled  in  trust  upon 
his  wife  and  children  by  deed,  and  is  still  held  by  him  as 
trustee  under  said  dee<l,  but  by  the  terms  of  the  deed,  the 
rents  and  profits  of  the  property  were  his  individually.  This 
was  all  the  evidence.  The  jury  found  for  plaintiff*.  De- 
fendant moved  for  a  new  trial  upon  the  ground  that  the  ver- 
dict was  contrary  to  law  and  evidence,  because  the  Court 
erred  in  charging  the  jury  that  plaintiff^  could  recover  in  his 
individual  caimcity,  and  because  the  defendant  was  detained 
from  Court  by  sickness,  had  a  good  defense,  and  yet  his  mo- 
tion for  a  continuance  was  overruled. 

This  last  ground  was  supported  by  Ponder's  affidavit,  in 
which  he  stated  that  he  was  absent  from  Court ''  on  account 
of  sickness;"  that  he  would  have  advised  his  attorney  of  the 
cause  of  his  detention  from  Court,  had  he  not  been  under 
the  impression  that  it  was  the  appearance  term  of  said  cause, 
imd  that  the  same  would  not  come  up  for  trial  until  the 
ITovember  Term  of  the  Court ;"  ''  that  he  had  a  good  and 
Ttalid  defense  to  said  writ,  and  would  have  been  present,  with 
his  witnesses  to  make  out  his  defense,  if  he  had  not  been  de- 
to  the  term  for  the  trial  of  said  cause."     What  his 
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defcDse  was^  does  Dot  appear,  by  plea  or  otherwise.   The 
Court  refused  a  new  trial,  aud  that  is  assigned  as  error. 

John  J.  Jones,  for  plaintiff  in  error. 

S.  A.  Corker,  for  defendant,  cited  Code,  sees.  3186,  3192. 

Warner,  J. 

The  motion  for  a  continuance  of  the  case  was  properly 
overruled,  on  the  showing  made  therefor.  The  defendant 
rented  the  'premises  of  the  plaintiff,  to  whom  the  rents  and 
profits  thereof  belonged,  according  to  the  evidence  discloBcd 
in  the  record,  and  the  action  was  properly  brought  in  bis 
name  to  recover  the  rent  due  from  the  defendant,  under  his 
contract  with  the  plaintiff,  without  describing  himself  as 
trustee. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


George  H.  Lester  et  al,^  administrators,  plaintifls  in  error, 
V8.  The  Georgia  Railroad  &  Banking  Company,  de- 
fendant in  error. 

Inasmuch  as  the  plaintiffs'  intestate  accepted  the  check  of  Jonee,  the 
treasurer,  for  the  balance  due  him  on  certificate  of  deposit,  the  bank 
was  only  bound  to  pay  that  check  in  such  funds  as  Jones,  the  trean* 
rer,  had  on  deposit  therein,  and  if  the  holder  of  that  check  declined  or 
refused  to  receive  in  payment  thereof  such  funds  on  its  presentatioBf 
that  was  not  such  an  appropriation  of  the  funds  of  the  drawer  of  the 
check  in  the  hands  of  the  bank  to  the  payment  of  the  plaintiffs*  deb(| 
as  would  preclude  the  bank  from  paying  over  to  the  drawer  of  the 
check  the  balance  due  him  by  the  bank  in  closing  up  his  account;  the 
plaintiff,  by  his  own  act,  refused  to  have  the  funds  of  the  drawer  on 
deposit  in  the  bank  appropriated  for  the  payment  of  that  check,  coo* 
ceding  that  the  offer  of  payment  in  Confederate  Treasury  notes  wai  aa 
acceptance  by  the  bank  to  pay  the  check  in  that  currency.  The  &cts 
of  this  case  do  not  show  such  a  wanton  or  fraudulent  refusal  of  the 
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c  to  pay  the  holder  of  the  check  in  the  funds  deposited  by  the 
rer  thereof  as  would  make  the  bank  liable. 

igh  we  think  the  Court  erred  in  its  charge  to  the  jury,  in  relation 
ke  question  of  tender,  and  in  relation  to  other  points  involved  in 
case,  still,  the  verdict  was  right,  under  the  law  applicable  to  the 
I,  as  disclosed  by  the  record,  and  we  affirm  the  judgment  of  the 
ri  below  in  refusing  a  new  trial. 

Is.  Acceptance.  Evidence.  Before  Judge  Gibson. 
nond  Superior  Court.     June  Term,  1870. 

J.  Dnpree  brought  aasumpsit  against  the  Georgia  Rail- 
&  Banking  Company  upon  a  draft  in  his  favor  by  John 
1^  State  Treasurer,  for  $4,981  95,  on  said  company, 
Q  on  the  3d  of  April,  1862,  averring  that  on  said  day 
>mpany  accepted  it,  but  afterwards,  on  the  24th  of  De- 
er, 1865,  refused  to  pay  it.  There  were  other  counts  in 
eclaration  charging  the  bank  on  deposits  made  and  re- 
I  to  repay  on  demand,  which  will  sufiSciently  appear 
fler.  The  defense  was  tiiat  Jones  had  no  funds  in  the 
but  Confederate  currency,  which  it  offered  to  pay,  but 
■ee  would  not  take  it,  and  that  the  last  presentation  was 
Jones  had  closed  his  account,  without  notice  to  the  bank 
laid  draft  was  out.  The  acceptance  of  the  draft  and  the 
sd  deposit  were  denied.  Dupree's  testimony  was  taken 
terrogatories.  He  afterwards  died,  and  his  administra- 
were  made  plaintiffs.  On  the  trial  those  interrogatories 
read.  He  testified,  that  on  the  18th  of  February,  1862, 
sposited  in  said  bank  $10,000  00  in  bank  n^^tes  and  va- 
bonds,  to  be  invested  by  its  cashier  in  bonds  of  the 
of  Georgia;  the  deposit  was  forwarded  to  Jones,  the 
Treasurer,  who  returned  $5,000  00  in  bonds  of  the 
and  said  draft,  saying  he  could  not  furnish  more  bonds. 
draft  covered  the  extra  $5,000  00,  less  expenses.  Some 
•fiar  April  1st,  1862,  this  draft  *'  was  sent  to  the  bank  lor 
itflDee,  and  was  verbally  accepted."  Soon  after  Dupree 
ilded  payment  on  it,  and  was  offered  Confederate  money, 
^'jf^  isoflued,  because  he  had  not  deposited  such  money. 


246         SUPREME  COURT  OF  GEORGIA. 


LesKer  ei  al,  ri.  The  Georgia  Kail  road  and  Banking  Compaay. 


It  WAS  ar]mitte^I  that  the  funds  (1e|K»ited  wore  twenty  per 
cent,  hclow  par  when  depusitetl,  and  Confederate  notes  were 
then  forty  per  c<.'nt.  below  par,  and  that  gold,  when  purchased 
with  Confederate  currency,  was  at  a  premium  of  fifly  peroeoL 
on  the  18th  of  Febniary,  1862,  and  of  seventy-five  percent 
on  the  3d  of  April,  1862. 

For  defendant,  its  cashier  and  teller  were  offered  as  wit- 
nesses. They  were  objected  to  upon  the  ground  that  tb^ 
were  incompetent,  l>ecause  Dupree  was  dead.  The  objeciioa 
was  overruknl.  They  testified  that  from  April,  1862,  till  the 
war  cloned,  the  deiKisits  of  the  State  Treasurer,  Jones,  were 
in  Coiifeilerate  Treasury  notes  or  in  paper  collectable  in  tint 
currently ;  that  said  draft  was  presented  on  the  10th  of  March, 
1864,  and  payment  in  said  currency  was  offeree!  and  he  refused 
that  currency,  demanding  Treasury  notes  of  the  State;  tkcj 
did  not  remember  to  have  ever  seen  the  draft  before;  never 
promised  at  any  time  to  pay  it,  nor  did  they  know  that  any 
oificer  of  the  l>ank  ever  did.  Jones  closed  his  account  on 
the  17th  of  NovemWr,  1864,  drawing  out  $25,137  22,  they 
not  knowing  this  draft  was  outstanding. 

The  president  of  the  l>ank  testifieil  that  no  ofiioer  of  the 
l)ank  had  authority  to  accept  cliecks  or  drafts,  nor  was  there 
any  such  usage.  The  letters  of  Dupree  and  the  cashier  weie 
read  in  evidence,  but  they  cast  no  great  light  on  this  issne 
Dupree's  private  account  with  the  bank  begun  iu  1861,  and 
closing,  balance<1,  in  January,  1863,  was  shown  by  a  tran- 
script from  the  books  of  the  bank,  and  it,  with  his  checksi 
were  read  in  evidence.  This  transcript  was  objected  to  be- 
cause the  books  were  the  best  evidence,  but  the  objection  was 
overruled. 

The  Court  charged  the  jury,  and  their  verdict  was  for  the 
defendant.  The  charge  and  refusals  to  charge,  so  far  as  pe^ 
tincnt,  appear  in  the  motion  for  a  new  trial,  which  was  asked 
for  upf)n  the  grounds : 

Ist.  That  the  verdict  was  contrary  to  law,  etc. 

2d.  That  the  Court  erred  in  allowing  the  bank  oflSeers  to 
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QBtifj,  and  in  allowing  said  transcript  to  be  read  as  evi- 
lence. 

3d.  That  the  Court  erred  in  charging  the  jury,  "That  if 
lie  money  was  deposited  in  the  name  of,  or  transferred  to 
rones,  the  plaintiff*  has  no  right  to  recover  on  the  original 
leposit.  When  a  draft  is  drawn  against  funds  deposited  by 
he  drawer,  the  holder  is  entitled  to  be  paid  only  out  of  that 
nnd  of  funds.  If  such  money  as  the  drawer  had  in  bank  at 
hat  time  was  refused  by  the  holder,  that  was  a  tender  and 
lisoharged  the  liability  of  the  bank.  The  verbal  acceptance 
fa  check  by  the  teller  of  the  bank  does  not  bind  the  bank 
oless  authorized  to  do  so  by  the  directors  or  officers  con- 
rolling  the  bank,  or  some  regulation  of  the  bank.  If,  when 
tr.  Dupree  presented  the  check  for  payment,  the  proper 
flSoer  of  the  bank  offered  to  pay  it  in  Confederate  Treasury 
lOtes,  and  he  refused  to  receive  them,  it  was  just  as  if  he 
lad  said,  "No,  as  to  payment  in  other  funds,  I  will  go  back 
a  Jones,  the  drawer,^'  and  the  bank  had  a  right  to  expect 
hat  he  had  done  so,  if  no  other  steps  were  taken  or  proceed- 
Dgs  had.  The  holder  of  a  check  on  a  bank  cannot  sue  the 
Mink  unless  the  check  has  been  accepted  by  an  officer  author- 
ied  to  do  so,  and  the  authority  must  be  specially  shown.  It 
Foes  not  belong  to  the  ordinary  functions  of  any  officer  (un- 
esB  proven).  *  *  *  o  « 

[f  plaintiff  sent  funds  to  defendants  and  directed  that  a  cer- 
ificate  of  deposit  of  the  amount  be  issued  to  John  Jones, 
Creasurer,  and  that  was  done,  then  plaintiff  has  no  further 
daim  or  right  to  sue  on  account  of  said  funds  so  sent." 

4th.  That  the  Court  erred  in  refusing  to  charge  as  re- 
jaested  by  plaintiff's  counsel,  ''That  the  holder  of  a  check 
Icawn  on  a  bank  where  the  drawer  had  funds,  is  entitled  to 
rapeive  the  sum  of  money  named  in  said  check  upon  present- 
ing it  fiir  payment  at  the  bank  upon  which  it  is  drawn." 
Bat  qualified  the  charge  asked,  by  adding  the  words:  "But 
hi$  right  to  bring  an  action  upon  the  check  against  the  bank 
lijp^iiiCfrMint  question.' 


)} 
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6th.  In  refusing  to  charge  as  requested  by  plaiutiffs  ooan- 
sely  ''That  when  the  holder  of  a  check  on  a  bank  presents  it 
for  payment,  and  is  informed  by  the  proper  officer  that  it  is 
goody  this  amounts  to  an  acceptance  of  the  check/' 

6th.  In  refusing  to  charge,  as  requested  by  plaintiff's 
counsel,  "  That  when  the  bearer  of  a  check  drawn  on  % 
bank,  wliere  the  drawer  has  made  a  general  deposit  of  moneji 
whicii  has  not  been  drawn  out,  and,  upon  presentation,  the 
proper  officer  admits  the  fact,  and  offi^rs  to  pay  the  check, 
but  requires  the  bearer  to  take  particular  funds  of  less  value 
than  those  which  were  deposited,  this  is  such  an  acceptance 
as  binds  the  bank  to  pay  the  sum  named  in  said  check  in 
funds  equal  in  value  to  those  which  were  deposited." 

The  refusal  in  the  sixth  ground  was  because  there  was  oo 
evidence  that  Jones  had  a  general  deposit  at  the  bank. 

A  new  trial  was  refused  and  that  is  assigned  as  error  on 
said  grounds. 

HiLT.iARD  &  King  for  plaintiff's  in  error.  In  suit  by 
administrator  defendant  not  competent  witness:  Code,  sec. 
3798.  Bank  taking  general  deposit  liable  to  pay  goo<I  funds: 
Ang  &  A.,  on  Corp.,  sec.  243;  2  Wallace  S.  C.  R.,  252; 
35th  Ga.  R.,  8.  Holder  entitled  to  sum  named  in  check 
and  admision  of  funds  by  teller  is  acceptance  :  Bouv.  L.  DioL 
acceptance,  9;  4th  Erst.  R.,  67 ;  10th  John.,  207  ;  5  Maes. 
R.  6  ;  3d  Kent  Com.,  83 ;  Byles  on  Bills,  79th  arUe. 

W.  Hope  Hull  for  defendant. 

Warner,  J. 

If  the  offer  by  the  bank  to  pay  the  check  in  Confederate 
Treasury  notes,  on  its  presentation,  can  be  considered  as  an 
acceptance  thereof  by  the  bank,  it  was  only  an  acceptance  to 
pay  it  in  such  funds  as  the  drawer  had  on  deposit  therein  aft 
that  time,  whicli  the  holder  of  the  check  refused  to  receive. 
And  if  the  holder  of  this  check  declines  to  receive  in  payment 
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thereof  such  funds  as  the  drawer  had  on  det)06it  in  the  bank 
antil  after  the  drawer's  account  with  the  bank  was  closedi 
there  was  not  such  an  appropriation  of  the  funds  of  the  drawer 
by  the  bank  to  the  payment  of  ^  plaintiffs  debtj  as  would  pre- 
cdnde  the  bank  from  paying  over  to  the  drawer  of  the  check  the 
iialance  due  him  by  the  bank,  in  closing  up  his  account.  The 
ftcte  of  this  case,  do  not  sliow  such  a  wanton  and  fraudu" 
taU  refusal  of  the  bank  to  pay  the  holder  of  the  check  in  the 
funds  deposited  by  the  drawer  thereof,  as  will  make  the  bank 
liable.  Although,  we  think  the  Court  below  erred  in  its 
charge  to  the  jury  in  relation  to  the  question  of  tender,  and 
io  relation  to  other  points  in  the  case,  still,  the  verdict  was 
right  under  the  law  applicable  to  the  facts  disclosed  by  the 
record,  and  the  motion  for  a  new  trial  was  properly  overruled. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


H.  M.  LsvYe^  ol.,  plaintiiT's  in  error,  va.  Twivame&Sum- 

NER,  defendant's  in  error. 

^Tben  the  proper! j  of  defendant  was  sold  ander  a  distress*  warrant  for 
rent  doe,  and  the  question  before  the  Court  was  whether  the  proceeds 
of  the  sale  in  the  hands  of  the  sheriff  should  be  paid  to  the  holder  of  a 
prior  judgment  against  the  defendant,  or  to  the  plaintiff  in  the  distress- 
warrant  who  claimed  a  lien  ander  a  contract  for  a  lease  of  the  premises: 

Bddj  That  the  lien  specified  in  the  contract  between  the  landlord  and 
tenant,  set  forth  in  the  record,  (not  being  for  the  crop  raised  on  the 
premises)  did  not  take  precedence  as  to  payment  of  an  older  judgment 
lien  against  the  defendant :  Code  2260. 

Priority  of  Lien.  Rent.  Before  Judge  Snead.  City 
Oourt  of  Augusta.     August  term,  1870. 

Id  May,  1867,  George  Jones  et  aL,  as  trustees,  leased  cer- 
t^D^l^od  to  one  Frain  for  a  term  of  five  years,  in  ^vliich  it 
mittipulnted  that  they  should  "  have  a  lien  upon  the  build- 

}  i^p^tt  be  ereeCed  thereon)  for  any  rent  that  may  be  due  on 

I*  Vol.  un— 17. 


250         SUPREME  COURT  OF  GEORGIA, 

Sanders  vs,  McAffee  ei  oL 

the  premises/^  Ou  the  4th  of  June,  1870,  a  distress-warrant 
in  favor  of  the  landlord  was  levied  u|>on  certain  huikliogs, 
which  had  been  put  upon  the  premises  by  Frain.  They  were 
sold,  and  the  proceeds  were  in  the  sheriff's  hands.  Then 
came  Twiname  &  Sumner,  who  held  against  Frain  a  jadg" 
ment  obtained  in  1869,  and  claimed  said  proceeds.  After 
paying  the  costs  and  attorney's  fees  for  bringing  the  mooey 
into  Court,  the  balance  was  ordered  to  be  paid  to  Twiname 
&  Sumner.     This  is  assigned  as  error. 

Joseph  P.  Carr,  for  plaintiff  in  error. 

McLaws  &  Ganahl,  for  defendants. 

Warner,  J. 

On  the  statement  of  facts  disclosed  by  the  record  in  this 
case,  there  was  no  error  in  the  Court  below  in  deciding  that 
the  lien  specified  in  the  contract  between  the  landlord  and 
tenant,  (the  same  not  being  a  lien  for  the  crop  raised  on  the 
premises,)  did  not  take  precedence,  as  to  payment,  of  an  older 
judgment  lien  against  the  defendant:  Code,  2260. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Eli  B.  Sanders,  plaintiff  in  error,  vs.  A.  B.  McAffee 

et  al,,  defendants  in  error. 

1.  Where  upon  the  trial  of  claim,  it  appears  that  the  claimants  bought  from 
the  defendants  in  Ji.  fa,  real  estate,  and  the  judgment  was  rendered 
before  the  purchase,  and  the  claimants  have  been  in  possessioR  orer 
four  years  prior  to  the  levy,  and  on  this  state  of  facts  the  lower  Goon 
was  requested  to  charge  the  jury,  ''If  claimants  had  actual  noUeeof 
the  judgment  of  plaintiff  when  they  bought,  then  they  were  not  sacli 
honafidt  purchasers  in  the  sense  of  the  law,  as  can  be  protected 
against  the  judgment  by  a  four  years'  possession  prior  to  the  levyt'* 
which  the  Court  refused  : 

Hddf  That  such  refusal  by  the  Court  was  not  error,  bat  wm  in  confiKtt' 
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\\y  with  the  decision  of  this  Court  in  39th  Georgia ;  that  the  right  of  the 
pUuntiff  in  fi*  fa.  to  enforce  his  lien  on  land  sold  bj  the  defendant 
&nd  held  in  possession  by  a  bona  fide  purchase,  existed  with  thecondi- 
tioD  that  the  levy  be  made  within  four  years  after  the  commencement 
of  the  possession.     Lochrane,  C.  J. 

Htld^  That  the  lien  of  judgment  does  not  constitute  a  right  of  property 
in  the  thing  itself,  but  only  a  right  to  levy  on  it  and  sell  it,  and  this 
ander  conditions  and  limitations  of  law  ;  and  while  all  the  property  of 
the  defendant  is  bound  from  the  date  of  the  judgment,  it  is  not  such  a 
lien  on  allj  as  constitutes  bad  faith  in  a  purchase  of  part,  if  ample 
property  was  lefl  in  defendant's  possession  ;  such  purchase  may  be  in 
the  strictest  sense  bona  fide;  for  the  lien  only  exists  in  fact  upon  suffi 
ciency  of  defendant's  estate  to  satisfy  it,  and  excess  in  levies  are  tres- 
passes under  the  law.     Lochrake,  C.  J. 

Held,  That  the  purchaser  from  defendant  in  fi.  fa,,  for  valuable  con- 
sideration holds  adversely,  from  the  commencement  of  his  possessioi^ 
to  the  judgment  creditor,  and  with  notice  to  him  that  at  the  expiration 
of  tbe  four  years  his  property  ceases  to  be  subject  to  levy,  for  the  satis- 
faction of  his  judgment;  and  it  requires  diligence  on  his  part  to  com- 
ply with  the  provisions  of  the  law,  in  collecting  his  debt  out  of  the 
defendant's  property.     Lochranr,  C.  J. 

HeXd  again,  That  a  purchaser  who  buys  property  from  a  defendant  in 
fi.  fa.  is  not  per  se  committing  fraud  ;  the  judgment  being  a  lien,  the 
purchase  is  no  fraud,  for  the  creditor  can  levy  on  it  any  time  to  make 
hu  money,  within  four  years.  And  if  the  purchase  is  not  a  fraud,  the 
notice  cannot  make  it  so;  for  with  or  without  notice,  the  lien  can  be 
enforced,  within  the  time,  by  the  creditor,  and  if  the  presumption  of 
fraud  is  made  to  depend  on  the  lapse  of  time,  or  after  the  four  years 
fro.ii  notice,  it  would  be  a  violation  of  all  the  rules  of  law  to  authorize 
Bach  presumption.     Locurane,  C.  J. 

ffeld  again,  That,  inasmuch  as  judgment  creditors  are  neither  hin- 
dered or  debarred  in  the  collection  of  their  debts  by  such  purchase 
from  the  defendant  in  fi,  fa.,  the  purchase  is  not  in  any  legal  sense 
fraudulent;  and  when  the  consideration  has  been  full  and  ample,  in 
the  sense  of  the  law,  the  purchaser  is  a  bona  fide  purchaser  within  the 
meaning  and  provisions  of  the  Code.    Lochkane,  C.  J. 

ffM  again.  That  if  the  purchase  of  a  part  of  the  estate  of  another, 
npon  foil  consideration,  without  any  legal  fraud,  even  though  it  divest 
the  rights  of  creditors  whose  claims  are  not  in  judgment,  is  bona  fide, 
mush  more  will  it  be  regarded  so,  as  against  judgment  creditors  whose 
Hana  tra  not  divested,  and  who  are  neither  hindered  nor  delayed  in 

OoHactiBg  their  debts  by  such  purchase.     Lochrane,  C.  J. 
r'JMci  o^iHy  T^^tLi  bona  fide,  as  applied  to  purchases  for  valuable 
#oariderationy  in  the  law,  means  such  purchasers  as  act  without  covin, 
jf(liN#^«9lItitio9i|  one  who  in  the  commission  or  connivance  at  no 
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fraud,  pays  full  price  for  the  property,  and  in  good  fi&ith  lionestly  tnd, 
in  fair  dealing,  buys  and  goes  into  possession.  And,  as  to  sndi  pI^ 
chaser,  the  law  will  protect  him  in  his  title  after  the  lapse  of  four  jetOi 

hoCHRLSKf  C.  J. 
/    McCat,  concurring. 
/  A  bona  fide  purchaser  for  a  valuable  consideration  of  real  property,  wbo 
/        has  remained  in  posnession  of  the  premises  four  years  under  hitpu* 
I         chase,  undisturbed  by  a  judgment  against  the  vendor,  holds  the  prop- 
I        erty  discharged  from  the  lieu  of  the  judgment,  notwithstanding  he 
\        knew  of  the  existence  of  the  judgment  at  the  time  of  the  purchase. 
'   Warner,  J.,  dissenting.     Four  years  possession  of  land  by  onehtnng 
actual  notice  of  a   judgment  lien  thereon,   does  not    defeat  vA 
lien.     (R.) 

Claim.  Lien.  Doiui  fides.  Before  Judge  Harrell 
Randolph  Superior  Court.     May  Teriu^  1870. 

The  other  cause  of  Sanders  vs.  McAffee  &  Owen,  at  thia 
term,  was  an  effort  to  defeat  a  vendor's  lien  against  certain 
land  therein  mentioned.  Besides  this  they  were  endeavoring 
to  collect  their  said  fi,  fa,  by  a  levy  on  the  land.  The  judg- 
ment was  dated  the  4th  November,  1863,  in  favor  of  Sanders 
vs.  S.  W.  Anthony,  and  the  fi.  fa.  issued  upon  it  was  levied 
upon  said  land  in  December,  1868.  McAffee  &  Owens 
claimed  the  land.  On  the  trial  of  the  claim,  the  plaiutiff 
read  in  evidence  the  fi.  fa.y  proved  that  S.  W.  Anthony  was 
in  possession  of  the  land  in  December,  1863,  and  closed. 

For  the  claimants  it  was  admitted  that  they  bought  the 
land  from  defendants  in  fi.  fa.  on  the  8th  of  January,  1864, 
paid  the  purchase-money,  took  titles  from  said  defendants  in 
fi.  fa.  and  had  occupied  the  land  from  thence  to  the  time  of 
the  trial.  The  other  evidence  was  as  is  set  forth  in  thectOBS 
of  Sanders  vs.  McAffee  &  Owens. 

Plaintiff's  counsel  asked  the  Court  to  charge  the  jury  that 
''if  claimants  had  actual  notice  of  plaintiff's  judgment  when 
they  Ix)ught,  then  they  were  not  such  bona  fide  purchaaen^ 
in  the  sense  of  the  law,  as  can  be  protected  against  the  judg- 
ment by  a  four  years'  [Mxssession  prior  to  the  levy."  He  re- 
fused so  to  charge,  but  charged  that  ''  if  claimants  had  honA 
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fide  ami  for  a  valuable  consideration  bought  said  land,  and 
bad  beeu  in  possession  thereof  for  four  years  before  the  levy 
atihefi^fa.,  the  lien  of  the  judgment  was  dischargetl,  other- 
wise^  not,"  The  jury  found  the  property  not  subject.  The 
reftisal  to  charge  is  assigned  as  error,  and  tlie  verdict  is  said 
to  be  strongly  and  decidedly  against  the  weight  of  the  evi- 
denoe. 

John  T.  Clark,  for  plaintiff  in  error,  said  bona  fide 
DCgatived  the  idea  of  notice  of  the  lien,  and  as  to  meaning 
[)f  bmia  fiAh  cited  Act  of  December,  19th,  1822;  Cobb's  N. 
Digest,  496,  497;  7th  Ga.  K.  16f5;  14th,  157-8;  3d,  448; 
26th,  68 ;  27th,  641,  642,  644 ;  29th,  488  ;  34th,  385,  454  ; 
&dd.  on  Con.,  Mar.,  p.  215  to  219,  inclusive,  also  262;  Story 
>D  Promissory  Notes,  sections  191,  192,  and  Note  2;  Irwin's 
[Jode,  sections  2743,  2745,  2597,  2598,  2608,  2851,  2855, 
S323,  2328;  38th,  18;  39ih,  342,  347,  421.  Notice  was 
iroved  :     Evidence  and  14th  Ga.  R.,  157-8-9. 

H.  Fielder,  for  defendant. 

LOCHRANE,  C.  J. 

1.  This  case  comes  before  the  Court  ujx)n  error  assigned 
>n  the  refusal  of  the  Court  below  to  charge  the  jury :  "  If 
daimants  had  actual  notice  of  the  judgment  of  the  plaintiff, 
irhen  they  brought  the  land  in  controversy,  then  they  were 
lot  8uch  bona  fide  purchasers,  in  the  sense  of  the  law,  as  can 
9e  protected  against  the  judgment  by  a  four  years'  possession 
prior  to  the  levy/'  Tiiis  the  Court  refused,  and  charged  the 
lury :  ^^  li'  claimants  had,  bona  fide,  and  for  a  valuable  con- 
lideraiion,  bought  said  lands  and  had  been  in  possession 
bhetieof  for  four  years  before  the  levy  of  the  fi.  fa.j  the  lien 
aCibe:  judgment  was  discharged,  otherwise,  not."  The  jury 
f^llfi  the  property  not  subject. 

,,^i9(|^it)OD  8625  of  the  Revised  Code  is  in  the  words  charged 
|g^||HffCSottvt.beIoW|  as  applicable  to  this  case,  and  the  naked 
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question  before  us  is,  wlietlier  a  purchaser,  for  a  valaable 
consideration  and  in  possession  of  the  property  for  four  yean, 
if  he  had  actual  notice  of  a  judgment  existing  against  the 
vendor  at  the  time  of  the  purcliase,  can   he  be  held,  in  law, 
to  be  a  bona  fide  p'lrchaser,  and  within  the  provisions  and 
protection  of  the  Code.     In  Chapman  rs.  Akin,  39  Georgia, 
347,  this  Court  hehi,  in  construing  tiiis  section,  that  it  ran 
in  favor  of  a  bona  fiffe  purchaser,  and  was  not  suR[)endeil  by 
the   Acts  suspending  the  Statute  of  Limitations,  and  the 
right,  whatever  it  may  be,  of  the  plaintiff  in  Ji.  fcL  to  en- 
force his  liens  on  land  sold  by  the  defendant  and  held  in  poB- 
session  by  a  bona  fide  purchaser,  existed,  with  the  condition 
annexed,  that  the  lew  be  made  within  four  years  after  the 
commencement  of  the  iwssession  ;  au<l,  as  the  plaintiff  made 
no  such  levy,  he  lost  his  lien  by  failure  to  enforce  it,  in  ac«w^ 
dance  with   the  condition  to  which   it   was  subject  and  with 
which  he  never  complied/' 

This  decision  disposes  of  the  question  in  this  case,  except 
so  fur  as  the  necessity  invoked  by  the  request  involves  the 
opinion  of  this  Court  on  the  meaning  of  the  term  bona  Jidtf 
in  the  connection  in  which  it  stands  in  this  section.  It  will 
]ye  remarked  that  the  judgment  of  this  Court,  in  39  Georgia 
Reports,  places  no  qualifying  words  to  the  term  bona  fik^ 
and  Chief  Justice  Brown,  in  delivering  the  opinion,  doei 
not  interpolate  with  the  law  the  words  "  actual  notice" ai 
definitive  of  the  term.  \IIe  simply  states,  by  way  of  recital, 
that  there  was  no  pretense  of  actual  notice  of  the  judgmenti 
being  had  by  the  claimants  in  that  case.  We,  therefore,  pro- 
ceed to  adjudge  the  question  as  to  whether  the  term  6ona )!cle 
in  the  Code,  and  used  by  this  Court,  without  definition  as 
staled,  means  such  purchaser  as  had  no  actual  notice  of  the 
judgment  at  the  time  of  the  purchase^ 

The  request  presented  the  theory  of  the  law  held  aud  ably 
argued  in  this  case  by  counsel  for  plaintiff  in  error.  Th«e 
is  no  admixture  of  terms  and  principles;  the  request  is  open 
and  plain.     '^  If  claimants  had  actual  notice  of  the  judgment 
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of  the  plaintiff  when  they  bought,  then  they  were  not  such 
bona  fide  purchasers,  in  the  sense  of  the  law,  as  can  be  pro- 
tected against  the  judgment  by  a  four  years'  possession  prior 
to  the  levy/'  This  is  the  plain  proposition  which  was  re- 
qnestecl,  and  the  refusal  to  charge  which  is  assigned  as  error. 
We  do  not  think  the  Court  erred  in  refusing  to  give  this  re- 
({aest  to  the  jury,  under  the  facts  of  this  case. 

2.  It  is  contended  that  all  the  property  of  the  defendant 
is  bound  for  the  judgment.  Such  is  the  law,  by  the  Judi- 
BUiry  Act  of  1799,  and  by  tiie  Code.  But  how  bound?  Is 
it  a  property  right  in  the  plaintiff  covering  all  the  defen- 
lant's  estate,  which  makes  any  i>erson  purchasing  a  part 
flrnilty  of  committing  fraud  on  his  rights?  We  think  not. 
The  lien  of  a  judgment  does  not  constitute  a  right  of  pro- 
perty, in  the  thing  itself,  but  only  a  right  to  levy  on  it  and 
sell  it:  4  Florida,  126.  And  even  this  right  is  limited,  and 
excessive  levies  are  trespasses,  in  the  law. 

Liien  of  judgment  is  general  and  not  specific,  and  gives  no 
property  in  the  thing:  27  Miss.;  5  Cush.,  679.  And  the 
limitation  upon  their  enforcement  is  governed  by  the  amount 
of  the  lien.  Again,  this  lien  is  not  only  limited  as  to  how 
much  it  shall  be  levied  on,  but  as  to  the  class  and  kind  of  pro- 
perty— first,  that  in  tiie  possession  of  the  defendant.  Again, 
if  the  property  has  been  sold  by  levy  of  the  junior  judg- 
ment, the  older  can  only  come  in  and  claim  the  money:  8 
Gratt.,  179;  9  Georgia,  164.  That  a  judgment  creditor, 
having  waived  his  right  to  subject  the  property  first  liabloi 
cannot  go  on  the  next,  is  a  proposition  held  in  8th  Gratt, 
179,  above  quoted;  showing  that  the  rule  is  too  broadly  sta- 
ted, if  intended  to  mean  that  all  a  man's  pro|)erty  is  incum- 
bered with  the  judgment  lien  against  the  owner,  and  that  it 
is  fraud  for  him  to  sell  any  of  it,  and  fraud  to  buy  any  from 
him>  This  is  not  the  meaning  of  the  law;  for  neither  law 
BOr  tquity,  even  on  a  debt  re<luced  to  judgment  and  suspen- 
idicklironi  levy  by  ap|)eal,  will  restrain  a  sale  of  a  part  where 
1b  left  to  meet  the  judgment.     The  meaning,  ''all  the 
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property  is  bound  from  the  judgment"  means  all  oeoessuy 
to  pay  it^  for  the  lien  is  only  for  so  much,  and  can  be  levied 
on  no  more. 

This  Court  has  laid  down  analogous  doctrine  in  tliecaseof 
SgoUvs.  Mlnship,  20th  Georgia,  429,  in  holding:  *' The  rule 
that  the  sale  of  the  whole  of  one's  property  is  a  badge  of 
fraud,  does  not  apply  where  a  small  part  is  sold  ;"  thus  reing- 
nizing  the  principle  that  the  purchase  of  a  part  of  the  pro- 
perty of  the  defendant  iu^./a.,  where  he  has  ample  projierty 
left  to  discharge  the  judgment  lien  is  no  fraud  upon  thejudg- 
ment  creditor,  and  is,  therefore,  bona  fide  u])on  the  {>art  of  liotb 
the  seller  and  buyer.  In  the  enforcement  of  the  judgmeul 
lien  we  have  thus  far  shown  the  limitations  of  the  law,  ik4 
controverting  the  general  principle  that  judgments  biini  all 
the  property  of  the  defendant,  as  laid  down  in  19th  Georgia, 
462. 

8.  But  as  to  the  reasonable  construction  of  such  a  general 
rule,  and  to  show  that  the  lien  has  a  right  to  be  enforced  by 
levy  and  sale  on  sutBciency  of  the  pro|[>erty  to  satisfy  it,  and 
not  an  estate  in  the  property  of  the  defendant  in  fi^fa.^  thai 
it  is  a  right,  the  enforcement  of  which  is  upon  condition  that 
it  shall  be  asserted  within  four  years,  upon  any  property  alicu- 
cd  after  its  existence,  if  necessary  to  levy  on  such  property  to 
satisfy  its  demand.  This  is  the  opinion  of  the  Court,  and 
consequently  notice  of  its  existence  does  not  change  the  rule. 
The  purchaser^  bona  fide  and  for  valuable  consideration,  fruffl 
the  hour  he  goes  into  possession,  is  holding  adversely  to  the. 
judgment  creditor  as  to  the  property  he  has  bought  from  the 
defendant  in  fi.fa.,  with  notice  to  him  tliat,  at  the  expiration 
of  the  four  years,  his  property  ceases  to  be  subject  to  levy  for 
the  satisfaction  of  his  judgment ;  and  if  the  creditor  does  uot 
move  within  this  time  to  collect  from  the  defendant  inyl/a*» 
he  loses  his  lien  upon  the  estate  so  held  adversely  to  his  right: 
provided  that  he  is  a  bona  fide  purchaser  for  valuable  consid- 
eration ;  and,  in  the  opinion  we  entertain  of  tlielaw,  he  luaf 
be  a  bona  fide  purchaser  with  uotioe  of  the  judgment  and 
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except  there  be  fraiul  in  his  purchase,  he  will  be  protected 
upon  his  four  years'  passession. 

4.  A  purchaser  who  buys  property  from  a  party  against 
iirhofn  there  is  an  outstanding  judgment  is  not^  per  se^  commit- 
ting fraud,  if  he  pays  full  price.     The  Act  of  1822  contained 
the  words  actual  notice. ;  this  section  of  the  Code  <loes  not.     It 
simply  says  a  boiui  jule  purchaser.     What  fraud  am  such 
purchaser  be  supposed  to  inflict  on  a  judgment  creditor?    If 
the  judgment  is  a  lien,  the  purchase  is  not  a  fraud,  for  the 
creditor  can  levy  on  it  any  time  within  four  years  to  make 
his  money.  Notice  cannot  in  such  case  make  it  a  frau<I.   The 
party  buys,  taking  the  ri.-sk  of  the  enforcement  of  the  lien, 
but  that  risk  expires  by  law  in  four  years.     If  the  creilitor 
permits  the  time  to  lapse,  it  is  his  own  fault  and  ought  not  to 
be  attributed  to  fraud  in  the  purchaser ;  it  abridges  no  riglit  of 
the  creditor;  for  if  the  defenilaut  in  fi.fa,  has  not  suihcicnt 
property  to  meet  the  claiiu,  the  lien  for  four  years  extends  to 
that  which  has  l)een  purchased.     In  Peck  V8,  I/iruly  2  Kelly 
Ist,  it  is  held  '^that  a  sale  of  property  for  full  price  with  a 
Tiew  to  hinder  creditors,  is  fraudulent.^'     But  the  purchaser 
must  have  knowledge   of,   and    participate   in    the  design. 
Ifow,  in  cases  where  creditors  have  judgment  on  the  real  es* 
tate  they  are  neither  hindered  nor  delayed,  and  it  can  work  no 
injury  to  them,  except  it  may  consist  in  the  purpose  that  the 
purchaser  prefers  the  defendant  in  Jl.fa.  to  have  four  years 
opportuoity  to  work  his  own  property,  and  then  at  the  end 
Lave  to  |iay  his  debts;  for  the  presumption  of  such  fraud 
is  in  the  limitation  of  the  time  from  seven  to  four  years.   Can 
we  presume  fraud  in  a  purchaser  of  a  part  of  the  estate  for 
full  price  upon  the  presumption  that  the  creditor  will  wait 
four  years  on  the  defendant  in  fi.  fa.,  and  then  this  fraud  is 
to  be  perpetrated  to  his  own  injury? 

6.  We  have  just  shown  that  the  purchase  of  a  part  is  not 
a  badge  of  fraud.  The  case  in  20^^  Georgia,  437,  goes 
further,  in  holding  the  Judge  erre<l  in  refusing  to  charge  the 
jurjr  that,  if  they  believed  claimant  paid  a  valuable  considera- 
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tion  for  the  negroes  levied  on,  this  rebuts  the  presumption  of 
fraud,"  not  only  arising  from  the  purcliase  but  even  where 
the  continued  possession  of  tlie  property  remained  in  the 
party.     "  Will   it  be   pretended,"    said  the  Chief  Justice, 
Lumpkin,  *'that  if  Mrs.  S.  paid  to  her  son  a  valuable  con- 
sideration for  the  property  in  dispute,   her  permitting  it  l» 
remain  with  her  son  would   subject   it  to   antecedent  and- 
pre-existing  debts  ?     That  her  son  may  have  attempted  to 
run  off  the  property,  with  a  view  to  cheat  either  his  mother's 
creditors,  or  both,  is  quite  possible;  but  unless  his  mother 
knew  of  it  and  connived  at  it,  it  cannot  prejudice  her  tideor 
cast  suspicion  uiK)n  the  bona  fides  of  the  sale  from  her  son  to 
her."     This  language  is  string,  and  bears  the  impress  of 
feeling  in  the  enumeration  of  the  principles  it  decides.    There 
is  neither  doubt  nor  uncertainty  in  the  conclusion;  and  a 
bona  fide  purchaser  is  presented,  under  the  rule,  as  one  who 
has  paid  valuable  consideration  for  the  thing  purchased  and, 
applied  to  this  case,  under  the  lapse  of  time,  has  acquired  a 
perfect  title,  free  from  all  incumbrance  of  lien. 

6.  And  this  very  idea  prevailing  in  Judge  LuMPKirt 
mind,  in  delivering  this  opinion,  as  a  sentiment  of  justice,  is 
drawn  from  the  highest  authorities  of  the  law,  and  may !» 
found  in  the  decision  of  Lord  Romilley,  M.  R.,  in  the  Law 
Reports,  Equity  Cases,  volume  3d,  and  by  Lonl  Chelmsford, 
L.  C,  in  the  case  of  Howard  vs.  the  Earl  of  Shrewsbury. 
Where  valuable  consideration  is  paid  for  property,  and  that 
is  no  intent  to  defraud,  the  purchase  is  held  bona  fide.  If 
we  go  up  the  stream  of  authorities  to  the  fountain,  we  find 
in  the  thirteenth  year  of  the  reign  of  Queen  Elizabeth,  1670, 
or  over  three  hundred  years  ago,  estates  upon  good  considera- 
tion and  bona  fide^  were  held  to  be  valid.  See  section  VL 
of  the  Act. 

7.  And  the  facts  which  negative  the  bona  fides  of  th« 
transaction  are  enumerate<]  as  notice  or  knowledge  of 
"covin,  fraud  or  collusion/'  in  the  terms  of  the  Act.  The 
principles  of  this  statute  have  crept  into  all  the  l^islttioft 
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judicial  ezpoaitions  of  the  law  since.  Notice  enters  into 
ingredients  that  may,  in  pro|)er  cases,  apply  to  fraud, 
'6  the   intrinsic  unfairness  of  the   transaction    arising 

inadequacy  of  price  or  misrepresentation,  or  suppres- 
of  facts  known,  or  when  the  evidence  attending  the 
is  apparently  inconsistent  with  honest  purpose  or  fair 
ng,  or  many  other  causes  or  cases  that  might  be  recited. 
38  showing  participation,  connivance,  covin,  fraud  or 
Bion,  would  properly  go  to  the  jury  for  their  considera- 
—and  this  upon  the  settled  and  established  principles 
w  found  in  all  the  books.  But  in  all  questions  of  good 
,  adequacy  of  price,  from  first  to  last,  is  an  unquestioned 
^uce  of  the  bona  fides.  In  some  eases  it  is  not  sufficient, 
n  all  cases  it  is  regarded  with  the  very  highest  conside- 
Q.  When  a  party  purchases  and  pays  full  price,  it  is 
rwlua  dolus  as  to  creditors  existing  at  the  time,  except 
purchase  is  made  to  hinder  or  delay  creditors,  and  the 
baser  participates  in   the  intent,  or  is  in   violation   of 

rule  against  preference  to  creditors,  should  the  pur- 
)r  be  also  a  creditor.  And  if  inadequacy  of  considera- 
18  not  mula  fides  as  to  creditors  generally,  upon  what 
siple  does  the  fact  that  the  debts  are  in  judgment  change 
rule?  The  reason  gathers  strength  applied  to  creditors 
are  divested  of  all  rights  to  levy  or  collect  their  debts, 
dwindles  into  evanescent  diminution  applied  to  those 
are  neither  hindered  nor  delaye<1,  and  cannot  be  injured 
SB  they  voluntarily  delay  collecting  their  debts  for  over 
years.  All  the  reason  and  logic  of  the  law  illustratcB 
ontrary. 

>  reverse  the  proposition.  A  party  buys  an  estate  from 
^et  who  has  large  means  to  meet  the  judgment  existing. 
pftya  full  price,  goes  into  possession  and  improves  it. 
plaintiff  in  fi,  fa.  indulges  the  creditor  by  an  entry 
f-aeveo  years.  The  lien  continues.  The  creditor  sees 
lefiHMlMit  wasting  his  estate  dny  by  day ;  and,  finally 
tH^i^  idl  gODCi  he  demands  payment  from  the  brnia  fide 


260         SUPREME  COURT  OF  GEORGIA. 


Sanders  vs.  McAffee  et  al. 


purchaser  for  valuable  consideration.  Would  it  not  be  fraud 
in  the  author  of  the  pro|>o8ition  ?  We  have  examined  the 
various  sections  of  the  Code,  the  authorities,  as  fiir  as  ve 
could  in  the  short  time  allowed  us,  and  after  a  full  review 
and  analysis  of  the  principles  applicable  to  this  case,  ftod 
with  what  seems  conflicting  in  the  opinion  of  my  learned 
predecessor  in  39th  Georgia,  I  am  clearly  of  opinion  that 
the  term  bona  fide  in  section  3525  of  tiie  Reviseil  Code  of 
this  State,  means  one  who,  in  the  commission  or  par tici patios 
of  no  fraud,  pays  a  full  price  for  property  which  he  contioo- 
ously  and  openly  holds  in  possession  for  four  years  after  the 
sale,  and  that  his  actual  notice  of  an  existing  judgment  agniost 
the  vendor  at  the  time  of  his  purchase  is  not  sufficient,  fif 
sCy  to  charge  him  with  fraud  so  as  to  render  his  title  impo- 
tent for  his  protection,  when  he  otherwise  stands  within  the 
provisions  of  the  law. 
Judgment  affirmed. 

McCay,  J.,  concurring. 

When  this  question  was  first  presenteil  I  was  strongly  in- 
clined to  the  opinion  that  by  the  words  *^  bona  fide"  in  this 
section  of  the  Code,  we  must  understand,  not  only  ''really'' 
and  ''  honestly/'  but  without  notice  of  the  judgments  I 
was  led  to  this  by  the  consideration  that  equity  will  not  per* 
mit  one  who  buys  with  notice  of  an  incumbrance,  to  hold 
the  estate  free  from  it.  No  man  can  be  said  to  act  bonafi/U  whoi 
knowing  of  a  lien,  seeks  to  take  advantage  of  the  incnm- 
brance  by  getting  the  legal  title.  It  is  a  species  of  fraudi 
an  attempt  to  get  property  from  one  who  the  buyer  knoWB 
has  not,  in  good  conscience,  the  right  to  sell  it 

But  upon  further  reflection,  I  am  satisfied  that  the  equi- 
table doctrine  I  have  referred  to  has  no  application  to  the 
case  provided  for  by  this  section  of  the  Code.  The  words 
bona  fide,  as  here  used,  must  l)e  taken  in  their  ordinary  sig- 
nification,  and  to  inter(>olate  into  the  language  used,  tbe 
words   ''  without  notice/'   is   a  violation  of  the  spirit  and 
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neaoing  of  the  law.  If  it  were  provided  that  a  bona  Jide 
parchaser  of  property  under  a  judgment  lien  should  take 
kfret  from  the  lien,  if  a  bona  fide  purchaser  for  value  ac- 
qniwd  by  his  purchase  an  unincumbered  title  to  the  property, 
then  the  words  bona  fide  might  be  fairly  understood  to  in- 
dade  within  their  meaning  "  without  notice;^'  since  it  would 
be  grossly  unjust,  and  would  be  aiding  in  a  fraud  to  permit 
i  purchaser  with  full  notice  of  a  judgment  to  buy  free  from 
its  lien.  But  this  section  of  the  Co<1e  makes  no  such  pro* 
Tmon.  By  our  law,  a  purchaser,  with  or  without  actual 
iMK,  tiikes  nothing  by  his  purchase  as  against  any  judg- 
ment liens  upon  the  property.  He  always  buys  subject  to 
neh  liens,  whether  he  knows  of  them  or  not.  The  law  pre- 
nmes  notice  from  the  record,  and  it  is  absurd  to  say  that  a 
parchaser  of  such  property  is  not  bona  fi/le  unless  he  buys 
without  actual  notice,  since,  so  far  as  the  judgment  cred- 
itor's right  to  sell  the  property  is  concerned,  it  is  wholly 
immaterial  whether  the  purchaser  is  without  actual  no- 
tice or  not.  The  holder  of  the  judgment  has  the  same 
f^ht  to  levy  and  sell  as  before,  even  if  the  purchaser  be 
wholly  ignorant  of  the  lien.  Indeed,  to  interpolate  the 
words  "without  notice''  into  this  section  of  the  Code,  as 
vplanatory  of  the  words  bona  fide,  is  to  make  the  statute 
wholly  nugatory ;  since  in  this  sense  of  the  words  bona  fide 
there  can  be  no  such  a  purchaser  of  property  subject  to  a 
judgment  lien.  The  law  presumes  notice,  and  it  is,  by  the 
eqaitable  rule  we  have  alluded  to,  just  as  much  mala  fides 
tobny  without  inquiring  at  the  record  oflBce  as  to  buy  with 
ictoal  notice.  The  object  of  this  section  is  not  to  alter  in 
the  least  the  right  of  the  judgment  creditor;  his  lien  is  as 
good  as  ever  it  was.  The  purchaser  has  not  hurt  him,  and 
there  aan,  therefore,  be  no  inala  fides  as  to  the  judgment  cred- 
itor in  the  matter.  Notice  of  the  judgment  has,  therefore, 
MthiDg  to  do  with  it,  one  way  or  the  other,  unless,  perhaps, 
t  may  be  used  as  evidence,  to  give  color  to  other  acts,  and 
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show  that  the  purcliase  was  a  sham  or  not  a  purchase  at  all, 
of  the  entire  property. 

The  only  eff(KJt  of  this  section  of  the  Code  upon  the  cred- 
itor is  not  to  alter  in  the  least  his  right  of  lien,  but  to  uj 
to  him,  if  the  debtor,  really,  bona  ficle,  sell  tlie  property  fot 
a  valuable  consideration,  and  the  purchaser  takes  possesmHf 
you  must  assert  your  lien  within  four  year«,  or  lose  yimr 
lien.  You  shall  not  stand  by,  knowing  that  one  has  reallj 
bought  the  property,  (and  his  possession  is  full  notice)  and 
wait  until  the  seller  has  become  insolvent,  and  the  purchaser 
has  no  means  of  indemnifying  himself,  and  then  assert  your 
lien. 

The  object  of  the  section  is  not  to  prevent  the  fraudulent 
purchase  of  property  subject  to  judgments,  (that  cannot  be 
done  in  this  State)  but  to  prevent  the  holders  of  judgment 
liens  from  using  them  to  defraud  third  persons.  Indeed, 
that  was  in  substance  the  declared  intent  of  the  Act  of  1822, 
for  which  this  section  is  a  substitute;  and  the  object  of  tbe 
Act  is  the  key  10  the  m-  .ning  <»f  these  words.  The  pu^ 
chase  must  be  bona  fide.  It  must  l>e  real,  not  a  sham.  It 
must  be  a  purchase  of  the  whole.  The  buyer  must  think  he 
is  getting  the  estate  without  any  real  drawback.  It  muiitbe 
a  purchase  of  the  property  entire,  and  not  a  purchase  avow- 
edly with  the  burden  of  the  lien  to  follow  it  The  purchaser, 
too,  must  take  possession,  let  the  world  know  that  a  claim 
adverse  to  that  of  the  defendant  is  set  up.  Unless  this  be 
done  the  lieu  of  the  judgment  continues  indefinitely,  as 
though  there  had  been  no  sale. 

It  is  a  matter  of  common  observation,  that  this  sort  of 
purchases  are  an  every  day  occurrence.  Defendants  in  jadg* 
ments  are  often  persons  of  large  means;  and  nothing  is  more 
common  than  to  buy  property  knowing  that  there  ar^  judg- 
ments against  the  dcfonduntr«,  and  yet,  with  the  utmost  good 
faith,  to  pay  a  full  price,  without  any  thought  of  tlie  judg- 
ment. As  it  is  a  general  lien  in  this  State  upon  all  the  prop- 
erty, real  and  personal;  wherever  found^  of  the  defendtiit) 
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Oae  feels  that,  if  he  leave  abundance  in  the  hands  of  defend- 
ant to  pay  the  judgments,  he  may  safely  buy;  and  men  do 
this,  as  we  all  know  by  every  day's  observation,  without  the 
leist  fear,  and  without  a  thought  of  mala  fides  as  to  the 
lodgment  creditor. 

It  is  significant,  too,  that  in  this  section  the  words  ''  bona 
ide"  only  are  used,  while  it  is  almost  invariably  true  that 
he  Codifiers,  when  they  mean  to  make  notice  an  element  in 
be  matter,  arc  careful  to  add  to  the  words  bona  fide  the 
iher  words  and,  "  without  notice,"  (see  sections  1765,  1768, 
942,  1949,  2228,  2303,  2323,  2590,  2548,  2589,  2608, 2620, 
fi97,  2743,  3037,  3064.)  Whilst  there  are,  so  far  as  I  have 
baerved,  but  two  instances  in  which  they  have  used  the 
rords  in  the  sense  which  includes  *' without  notice,"  to-wit: 
1697,  2748;  and  both  these  sections  refer  to  negotiable  secu- 
itiesy  in  reference  to  which  the  words  '^  bona  fide"  has  ac- 
uired  a  technical  signification  by  common  usage. 

Warner,  J.,  dissenting. 

Oq  the  trial  of  a  claim  case,  the  claimants  relied  on  four 
"ears  possession  of  the  land  aabonafide  purchasers  thereof,  and 
he  following  evidence  was  introduced,  as  to  theactual  notice  of 
be  claimant  of  the  existence  of  the  plaintiff's  judgment,  at  the 
ime  of  the  purchase:  Owens,  one  of  the  claimants,  testified, 
'  that  when  the  deeds  were  al>out  being  made  and  the  trade 
loeed  op  ia  the  office  of  Stewart,  an  attorney-at-law,  witness 
laked  S.  W.  Anthony,  whether  or  not  there  were  any  liens 
n  the  land,  and  Stewart  replied  that  there  were  none,  except 
me,  in  Randolph  Court,  and  one  in  Clay  Court,  that  he  was 
ha  attorney  who  had  sued  out  both  claims,"  Goneke  testi- 
\aif  tf^at  ^'sorne  time  prior  to  the  purchase  of  the  laud,  in  an- 
ver  to  inquiries  made  of  him  by  the  claimants  in  relation 
iFlboMme,  be  told  them,  that  Sanders,  the  plaintiff,  had  sold 
riJXft*  Abihony  the  land ;  that  the  debt  or  a  large  i)ortion  of 
standing  open  and  in  suit,  or  judgmeut;  cannot 
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now  say  that  I  then  knew  of  Sanders'  judgment ;  I  knewrf 
the  debt,  knew  for  what  it  was  contracted,  and  knew  it  wiB 
.   sued,  and  may  have  known  that  it  was  in  judgment;  thef 
sought  information  from  me,  and  was  careful  in  my  statement^ 
desired  to  communicate  all  that  I  knew,  so  that  they  miglit 
not  be  deceived."     Rev.  Samuel  Anthony  testified,  that  he 
was  present  in  Stewart's  office,  when  the  claimants  and  Dr. 
8.  W.  Anthony  met  there  to  close  the  land  trade.  Owens  in- 
quired if  there  were  any  ineumhraTices  on  the  property.    Dr. 
Anthony  replied,   '^  None,  except  the  claim  of  Sanders,  of 
which   I  told  you,  and  which  Mr.  Stewart  knows  all  about" 
Stewart  remarked,  that  there  was  nothing  against  the  land, 
except  the  claim  of  Sanders,  which  was  in  his  hands  for  col- 
lection, and  further  said,  if  the  Sanders  claim  should  ever 
come  against  the  land,  he,  Stewart,  would  be  res{K)nsibIe  for 
it.     The  execution  levied  on  the  land,  issued  on  a  judgment 
obtained  in  the  Superior  Court  of  Randolph  county,  in  fiivor 
of  Sanders  against  the  Anthonys.     The  counsel  for  the  plain- 
tiff requested  the  Court,  in  writing,  to  charge  the  jury  "if 
claimants  had  actual  notice  of  the  judgment  of  plaintiff  when 
they  bought,  then  they  were  not  such  bona  fide  purchasers,  in 
the  sense  of  the  law,  as  can  be  protected  against  the  judgment 
by  a  four  years  possession  prior  to  the  levy,''  which  charge 
the  Court  decline<l  to  give,  but  did  charge  the  jury,  that  "H 
claimants  had  bona  fide  and  for  a  valuable  consideratioa 
bought  said  land,  and  had  been  in  possession  thereof,  forftor 
years  before  the  levy  of  the  fi^  fa.,  the  lien  of  the  judgment 
vra^   discharged,  otherwise  not.  "      The   charge   contained 
in    the  request  of  the  plaintiff's  counsel  was  a  pertinent| 
legal  charge,  in  view  of  the  evidence  in  the  record  as  to  ac- 
tual notice  of  Sanders' judgment  at  the  time  of  the  purchaaa 
of  the  land  by  the  claimants,  and  the  Court  erred  in  not 
charging  the  jury  as  requested.     The  question  of  notice  ms 
a  question  of  fact  for  the  jury  to  decide  from  the  evidenoein 
the  case.     If  the  claimants  did  have  a^dtial  notice  of  the 
plaintiff's  judgment  at  the  time  of  the  purchase  of  the  landj 
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they  were  not  ftona  fide  purchasers  thereof,  within  the 
ntent  and  meaning  of  the  3525th  section  of  the  Code, 
be  evidence  in  the  record  in  relation  to  that  fact  was 
sufficient  to  have  authorized  the  charge  of  the  Court 
nested. 


>BN  Anderson,  plaintiff  in  error,  vs.  James  Suggs, 

defendant  in  error. 

in  an  action  of  ejectment  for  land,  the  controversy  is  abont  the 
ing  line,  and  the  plaintiff  shows  title  in  himself  to  the  lot}  bat 
•  chain  of  title  from  the  State,  and  the  defendant  claims  through 
id  from  plaintiff,  and  evidence  is  introduced  to  prove  the  acqui- 
M  of  the  defendant  in  the  boundary  asserted  by  plaintiff,  and  such 
)M  discloses  by  his  evidence  the  existence  of  such  deed,  and  a 
on  made  to  rule  out  the  evidence  relative  to  the  contents  of  the 
,  was  overruled  and  the  plaintiff  closed  his  case,  and  the  jury 
1  for  the  plaintiff  with  mesne  profits : 

That  the  plaintiff  had  not  shown  such  title  as  would  allow  him  to 
rer  on  the  deeds,  his  evidence  being  no  chain  of  title  from  the 
>  to  him. 

urtheTf  That  while  evidence  of  acquiescence  in  the  boundary  aa 
he  facts,  in  this  case  was  competent  evidence,  it  was  not  compe 
to  go  into  the  contents  of  the  deed,  and  on  the  fact  of  the  exi  8 
» of  such  deed  from  plaintiff  to  defendant  being  shown,  it  was  the 
of  the  Court  to  stop  the  testimony  until  the  parties,  one  or  th  e 
r  eliaming  under  such  deed,  produced  it.    And  as  a  question  of 
tice,  he  who  claims  any  right  or  benefit  arising  under  any  instru 
',  in  writing  is  the  party  whose  duty  it  is  to  present  it  to  the  Court 
pat  it  in  evidence. 

illegal  testimony  has  been  improperly  admitted  by  the  Court,  an  d 
plaintiff  has  not  made  out  such  a  case  as  entitles  him  to  recover 
I  his  Utles : 

That  the  refusal  to  grant  a  new  trial  is  error. 
;iJ  eridence  comes  in  without  objection  it  should  be  ruled  out  apon 
fHiam  afterwards  made  for  that  purpose.    (R.) 

New  Trial.     Before  Judge  Habrell.  Quit- 
Coart    May  Term,  1870. 

TOb.  XLU— 18. 
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Suggs  brought  ejectment  against  Anderson  for  part  of  laod 
lot  number  sixty-eight,  in  said  county,  to-wit:  forty  acres  of 
it  on  the  north  side  of  a  certain  branch.     A  witness,  intro- 
duced by  plaintiff,  testified,  that  Anderson  told  him  that  he 
bought  of  Suggs  a  part  of  said  lot,  and  put  him  in  possessioni 
that  he  had  seen  the  deed  from  Suggs  to  Anderson  to  part  of 
said  lot;  that  Anderson  told  him  he  paid  Suggs  for  the  part 
south  of  the  branch,  but  that  he  had  ascertained  that  the 
part  south  of  the  branch  was  not  half  the  lot;  that  Ander- 
son got  an  order  of  Court  for  a  division  of  the  land;  that  he 
got  the  County  Surveyor,  and  gave  notice  to  the  parties,  and 
that  the  Surveyor,  in  dividing  the  lot  into  equal  |)arts,  ran 
south  of  the  line,  north  of  the  branch,  and  that  Suggs,  since 
this  suit  was  brought,  sold  the  north  half  of  said  lot,  and  his 
purchaser  had  taken  possession  and  claimed  only  down  to  the 
line  run  by  the  Surveyor,  and  recognize<I  that  as  the  correct 
line;  that  in  1862,  Anderson  went  north  of  the  branch  and 
cleared  about  twenty  acres  north  of  the  branch,  but  south  of 
said  line  run  by  the  Surveyor. 

Counsel  moved  to  rule  out  this  evidence,  because  it  appear- 
ed that  there  was  a  deed,  which  was  the  best  evidence  of  what 
was  conveyed  by  Suggs  to  Anderson.  The  motion  was  over- 
ruled. 

Plaintiff's  counsel  then  read  in  evidence  the  foUoidng 
deeds:  one  made  the  11th  of  November,  1850,  from  Jamef 

F.  Newsom  to  Suggs;  one  made  the day  of  JaouaiXr 

1850,  from  James  Cooper  to  said  Newsom;  one  from  John 
Cooper  to  James  Cooper,  made  the  18th  of  May;  1850;  an- 
other, from  Evan  Rice  to  John  Cooper,  made  the  10th  of 
April,  1849,  each  of  which  conveyed  that  part  of  numher 
sixty-eight  lying  north  of  said  branch;  a  deed  from  Leonard 
Cooper  to  James  F.  Newsom,  made  the  6th  of  January,  1847^ 
conveying  numbers  sixty- two,  sixty-seven  and  part  of  sixtj- 
eight,  south  of  a  branch  therein.  The  jury  found  for  the 
plaintiff.  Defendant  moved  for  a  new  trial,  because  the 
Court  refused  to  rule  out  said  testimony,  and  because  the  Te^ 
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diet  is  not  supported  by  the  evidence,  etc.     The  new  trial 
irafl  refused,  and  that  is  assigned  as  error. 

E.  L.  Douglass.    B.  S.  Worrill,  for  plaintiff  in  error. 

A.  Hood,  for  defendant. 

LOCHRANE,  C.  J. 

This  case  presents  a  controversy  about  the  dividing  line 
fa  lot  of  land  which  Suggs  had  sold  to  Anderson.  Upon  the 
rial  below,  it  appeared  that  Suggs  was  the  owner  of  lot  of 
ind  number  sixty-eight,  in  the  Eighth  District  of  Quitman 
onnty,  and  that  he  had  sold  to  Anderson  a  part  of  that  lot. 
i  further  appears,  that  the  lot  was  divided  by  a  stream  called 
ilg  Branch.  The  part  of  the  lot  sold  to  Anderson,  Suggs 
laimed  to  be  south  of  this  branch.  In  1862,  however,  An- 
lersoD  went  over  the  branch,  on  the  north  side,  clearing  some 
wenty  acres,  for  which  twenty  acres,  this  suit  in  ejectment  - 
ras  instituted.  On  the  trial,  Suggs  introduced  Abraham 
ttitelds  as  a  witness,  who  testified  as  to  the  sayings  of  An- 
lersoD,  relative  to  his  acquiescence  in  the  Big  Branch  as  the 
[ividing  line.  Shields  also  stated  that  he  had  seen  the  deed 
kiggs  made  to  Anderson,  and  also  some  action  by  the  Coun- 
j  Surveyor  in  running  the  lines.  Several  deeds  were  iutro- 
laoed  from  various  parties  for  the  whole  lot  to  Suggs  in 
^faich  it  appeared^  that  the  part  south  of  the  branch  had 
)een  deeded  as  that  part  of  lot  sixty-eight,  lying  south  side 
if  the  branch;  and  in  the  other  deed,  for  the  north  part, 
cnown  and  distinguished  as  the  "north  part  of  the  lotsixty- 
nght,  or  all  that  part  lying  north  of  Big  Branch."  These 
Jtles  by  their  terms  recognize  the  branch  as  the  dividing  line. 
The  plaintiff  closed,  showing  title  in  himself  to  the  whole 
M^  but  not  a  chain  of  title  from  the  State.  Defendant  in- 
nddbed  no  evidence.     The  jury  found  for  the  plaintiff  with 

'*'fE;'^ni6  first  assignment  of  error,  is  upon  the  admission  of 
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the  testimoDj  of  Abraham  Sliields.  It  appears  from  the  bill 
of  exceptions^  the  counsel  for  defendant  moved  to  rule  oat 
the  testimony  of  Abraham  Shields,  ii{)on  the  ground  that  he 
could  not  give  in  evidence  the  contents  of  the  deed.  The 
Court  overruled  this  motion.  In  this,  we  think  the  Court 
was  in  error.  It  was  competent  for  Abraham  Shields  to 
have  proved  the  sayings  of  Anderson  while  in  possession  u 
to  his  assent  to,  or  acquiescence  in  Big  Branch  as  the  divi- 
ding line;  but  it  was  not  competent  for  him  to  go  into  the 
contents  of  a  deed.  And,  as  soon  as  it  was  disclosed  by  his 
evidence  to  the  Court  that  there  was  a  deed  from  Sagp 
to  Anderson,  it  was  the  duty  of  the  Court  to  have  stopped 
the  testimony,  and  compelled  the  parties,  one  or  the  oUiei^ 
claiming  under  such  deed,  to  have  introduced  it. 

A  question  of  practice  in  this  particular,  has  been  argned 
before  us,  and  we  lay  down  the  rule,  that  he  who  claims  any 
right  or  benefit,  arising  under  any  instrument  in  writing)  ii 
the  party  whose  duty  it  is  to  present  it  to  the  Court,  and  pot 
it  in  evidence;  and  this  rule  is  not  changed  by  the  &ct  that 
the  instrument  is  in  the  possession  of  the  adverse  party,  is 
to  the  oral  evidence  in  relation  to  the  order  of  the  Conit 
and  the  action  of  the  Surveyor,  we  hold  that  09  to  such  tea- 
timony,  whether  it  was  objected  to  at  the  time  of  its  admit* 
sion  or  not,  it  was  the  duty  of  the  Court  to  have  ruled  it  oat 
when  that  motion  was  made  before  it.  And  inasmuch  as 
Suggs  was  not  entitled  to  recover  upon  the  title  presented, 
the  whole  lot  in  dispute  and  the  testimony  of  Shields  ma 
improperly  admitted,  we  hold  the  Court  erred  in  refusing  to 
grant  a  motion  for  a  new  trial. 

Judgment  reversed. 
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John  T.  Clark,  assignee,  plaintiff  in  error,  vs.  H.  6. 
Feaoan,  sheriff,  defendant  in  error, 

A  retnrn  bj  the  sheriff  upon  a  Ji.  fa.,  that  he  has  ''  received  of  the  de- 
fendant  $9  25,  in  full  of  the  costs  on  this  Ji.  fa,^  is  such  a  return  or 
entry  as,  under  section  2863  of  the  Revised  Code,  will  prevent  the 
dormancy  of  the  judgment. 

Relief.     Dormancy  of  Judgments.    Before  Judge  Har- 
SELL.     Stewart  Superior  Court.     October  Term,  1870. 

On  the  14th  of  December,  1853,  Blanford  &  Brown  ob- 
tsined  a  fi.  feu  on  their  judgment  against  one  Evans.  They 
traosferred  this  fi,  fa,  to  James  Clark,  and  he  to  John 
T.  Clark  on  the  17th  of  March,  1859.  On  the  3d  of  March, 
1860,  on  the  5th  of  January,  1863,  and  on  the  20th  of  De- 
eember,  1865,  different  payments  were  made  to  Clark  and 
receipted  for  on  the  fi,  fa.  It  had  on  it  another  receipt,  as 
follows :  "  Received  of  C.  A.  Evans,  $9  25-100,  in  full  of 
ooets  on  this/,  /a.,  February  21,  1861.  George  W.  Kidd, 
D.  8."  On  the  27th  of  November,  1867,  it  was  levied  upon 
certain  land.  The  sheriff,  having  failed  to  make  the  money 
on  it,  was  ruled  at  April  Term,  1869.  When  the  cause 
came  on  for  ^hearing  the  sheriff  rested  alone  upon  the  facts 
that  this  was  a  debt  due  prior  to  June,  1865,  and  that,  as  he 
was  advised,  said  fi.  fa,  was  dormant.  The  Court  dis- 
charged the  rule  u|>on  the  grounds  that  the  fi,  fa,  was  dor- 
mant, and  that  a  rule  did  not  lay  for  the  refusal  to  execute  a 
JL  fa,  founded  upon  a  debt  dueprior  to  June,  1865.  This  is 
as  error. 


John  T.  Clark,  for  plaintiff  in  error,  said  the  judgment 
was  not  dormant,  the  payment  of  costs  kept  it  alive:  2 
Kelly,  253;  7th  Ga.  R.,  187;  17th,  187;  18th,  746;  24th, 
446;  26th,  274;  39th,  354-5;  413,419;  Acts  1856;  Code, 
•ea  2865;  as  to  enforcing  f,,  fa.:  Code,  sec.  3873;  34th  Ga. 
]L,a09. 

E.  H.  Beall,  for  defendant 
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McCay,  J. 

We  see  no  reason  why  a  return  by  the  sheriff  that  he  has 
collected  the  costs  on  a  Ji.  fa,  is  not  a  return,  in  the  sense  of 
that  word  as  used  in  section  2863  of  the  Code.  It  is  surdy 
an  " entry ^'  by  the  officer  authorized  ''to  execute  and  re- 
turn "  the  Ji.  fa. ;  and  it  is  a  reply  to  the  mandate  of  the 
writ.  It  is  a  proper  return  for  the  sheriff  to  make.  It 
would  be  evidence  as  an  official  return. 

That  the  costs  are  not  due  to  the  plaintiff^  but  to  the  offi- 
cers of  the  Court,  does  not,  as  it  seems  to  us,  affect  the  qiMBf 
tion.  The  judgment  for  the  plaintiff  is  for  the  costs,  and 
he  is  charged  with  collecting  them ;  they  are  received  and 
collected  in  his  name. 

As  we  said  in  the  case  of  Battle  vs.  Shivers,  S9th  GeorgiOf 
405,  this  entry  is  to  go  on  the  docket,  and  to  be  notice  tbt^ 
at  its  date,  there  was  a  subsisting  judgment. 

The  law  does  not  require  that  some  action  be  taken  hf 
the  plaintiff,  but  that  there  shall  be  a  return — an  eiUry.  TUi 
may  be  a  statement  by  the  officer  that  the  plaintiff  has  acts* 
ally  dismissed  a  levy,  refused  to  act. 

The  wcry  words,  as  well  as  the  spirit  of  the  law,  have 
been  complied  with,  and  we  think  the  judgment  was  not 
dormant. 

Judgment  reversed. 


Gray,  Bedell  &  Hughes  plaintiffs  in  error,  vs.  John  H. 

fi A&s,  defendant  in  error. 

1.  A  count  on  an  implied  contract,  may  be  joined  with  one  on  a  speeiil 
contract,  and  that  too  by  amendment. 

2.  The  verdict  of  the  jury  being  supported  by  evidence  will  not  be  &* 
turbed,  inasmuch  aa  the  matter  of  whether  the  factor  had  madesvcb 
special  contract,  was  a  question  of  fact  for  the  jury  to  decide,  upoothft 
whole  eyidence  submitted  to  them. 
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be  question  of  ratification  was  one  which  was  based  on  the  intention 
the  parties,  and  was  a  matter  of  evidence  properly  submitted  to  the 

7- 

Pbe  amount  of  damage  in  this  case  depended  on  the  view   the  jury 

)k  from  the  evidence  of  the  contract  itself;  and  the  finding  of  the 

7  in  this  case  being  sustained  by  the  evidence  as  to  the  amount  of 

magei  taking  the  value  at  the  time  they  held  the  owner  would  have 

d  his  cotton  sold,  and  allowing  expenses,  etc.,  will  not  be  set  aside — 

LDg  supported  by  the  evidence. 

leading.     Factors.     New  Trial.     Before  Judge  JoHN- 
Muscogee  Superior  Court.     May  Term,  1870. 

D  much  of  this  case  as  does  not  appear  in  the  motion  for 
trial,  as  set  forth,  is  as  follows :  Bass  averred  that  Gray, 
ell  &  Hughes,  Factors  and  Commission  Merchants,  at 
jmbus,  Georgia,  on  the  4th  day  of  January,  1868^  receiv- 
rom  him  one  hundred  and  ten  bales  of  cotton,  weighing 
-seven  thousand  four  hundred  and  seventy- three  pounds, 
th  $12,000  00,  drew  a  draft  against  it  for  certain  ad« 
oes,  at  sixty  days  after  date,  and,  in  consideration  of  their 
missions,  etc.,  agreed  to  ship  the  same  to  Liveri)ool  for 
s,  and  that  it  should  not  be  sold  before  the  maturity  of  said 
\;  and  yet,  by  failing  to  advise  their  agents  of  theoontract, 
r  allowed  it  to  be  sold,  in  transitu^  and  before  said  drafl 
ured,  damaging  Bass  $5,000  00.  In  another  oount,  by 
ndment,  he  averred  that  the  cotton  weighed  sixty  thou- 
1  five  hundred  pounds  and  that  the  contract  was,  that  it 
to  be  sent  to  Liverpool  and  not  sold  till  sixty  days  af- 
its  shipment  from  the  port  of  Savannah,  and  yet  they 
idalently  sold  it  on  the  27th  of  January,  1868,  to  arrive 
!jiveri>ool,  on  the  basis  of  six  and  seven-eighths  i)ence  per 
nd ;  whereas,  had  it  been  sold  as  late  as,  by  the  contract, 
loald  have  been,  it  would  have  brough  fifteen  pence  per 
ad*  This  was  demurred  to,  because  of  an  improper  join* 
of  counts,  but  the  demurrer  was  overruled. 
%e  defendants  pleaded  that  in  April,  1868,  Bass  accepted 
|l,bif  exchange  on  Blissey,  Brown  &  Company  of  Liverpool, 
m06  Ai.  7d.,  in  full  satisfaction  of  said  promises  and  un«- 
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dertakings,  and  further  as  appears  in  the  motion  for  new  trial. 
On  the  trial,  Bass  testified  that  defendants  had  his  saidootUm, 
weighing  fifly-nine  thousand  seven  hundred  and  fourteen 
pounds,  being  good  middlings,  and  he  wished  $40  00  per 
bale  advanced  upon  it  if  he  shipped  it  to  Liver{)Ool.  De- 
fendants wished  to  ship  it  to  Liverpool  and  said  they  would 
arrange  for  such  advance  at  sixty  days,  without  interest  da^ 
ing  the  sixty  days,  and  with  the  Liverpool  rate  after  sixty 
days.  They  said  Bass  could  hold  it  as  long  as  he  pleased  af- 
ter the  maturity  of  the  draft.  Bass  expressed  suspicion  of  Live^ 
pool  houses,  to  which  they  replied  there  was  no  danger,  that 
they  would  ship  to  Brown,  Chipley  &  Company,  or  Sirotherdk 
Company.  Bass  told  them  to  ship  his  to  either  of  said  housefli 
Next  day,  before  the  cotton  was  [Hit  out  of  the  warehoase, 
Bass  told  Gray,  with  whom  he  had  been  treating  as  aforesaid, 
that  he  would  fix  a  day  in  the  Spring,  after  the  maturity  of 
said  draft,  on  which  the  cotton  should  be  sold,  without  regard 
to  its  value,  because  he  feared  to  give  any  discretion  as  to  the 
time  of  selling  said  cotton.  He  said  if  no  such  positive  in- 
structions were  giveu  and  cotton  advanced,  his  would  be  re* 
ported  as  sold  at  the  lowest  price,  and  insisted  on  sending 
such  instructions  with  the  cotton.  Gray  said  such  a  coane 
was  not  commercial,  that  Liverpool  could  be  reached  by  mail 
in  ten  or  twelve  days  and  by  telegram  at  once,  and  direction 
could  be  given  as  wished.  On  the  28th  of  January,  1868^ 
Gray  advised  him  that  his  cotton  had  been  sold  to  arrive,  and 
Bass  at  once  urged  them  to  telegraph  recinding  the  sale  or 
that  they  substitute  other  cotton  for  his.  No  one  ever  offe^ 
ed  to  make  such  sul)stitutiou.  (The  Court  held  tiiat  evitlence 
of  offer  to  replace  the  cotton  was  admissible  only  so  far  as  it 
tended  to  show  Bass'  acquiescence  in  said  sale.)  He  neter 
consented  to,  or  ratified  said  sale.  Defendants  would  notsigo 
such  a  receipt  as  Bass  wished,  l>ecause  ttiey  would  not  impli- 
edly acknowledge  themselves  liable  to  him  for  loss,  nor  would 
he  pay  upon  their  receipted  bill  lest  he  should  release  them^ 
Bass  then  proposed  to  pay  ui)on  their  receipting  for  so  much 
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DODey  paid,  leaving  the  matter  of  liability  open.  All  that 
Biss  ever  received  on  account  of  said  cotton  was  $6,000  00. 

Upon  cross-examination,  he  said,  when  he  receivetl  the  ao- 
ount  of  sales,  and  the  draft  of  <£605  Ts.  6d.,  he  made  no  ob- 
ections  to  the  sales,  but  had  always  expressed  his  dissatisfac- 
ion.  About  a  week  after,  he  paid  them  $1,600  00  balance 
lae  as  per  their  account,  because  he  had  been  trusted  by  them 
rith  the  draft  and  because  he  was  advised  to  pay  it  and  make 
lis  claim  against  them.  Bass  never  paid  the  revenue  tax  or 
ny  expense  on  said  cotton,  he  received  $4,391  25,  and  the 
»iU  of  exchange  in  March,  1869,  of  which  the  net  value  in 
arrency  was  over  $3,317  92.  The  receipt  was  read  in  evi« 
lence  as  follows:  '*Oolumbus,  6th  April,  1868,  received  of 
Fohn  H.  Bass,  fifteen  hundred  and  thirty  59-100  dollars  on 
loooant,  Gray,  Bedell  &  Hughes.''  Plaintiff  read  in  evidence 
i  letter  of  defendant's  dated  28th  (18th)  January,  1868,  sta- 
ing  "We  are  advised  to-day  of  the  sale  of  your  cotton  to  ar- 
ive,  at  7^.  in  Liverj)ool."  A  witness  testified  that  the  cot- 
on  was  worth  in  Liver|)0(»l  as  lollows:  On  the  8th  of  Febru- 
kiy  1869,  8fd.,  equal  to  $14,306  46;  on  the  28th  of  Febru- 
iiy,  1869,  9|d.,  equal  to  $15,550  50;  on  the  1st  of  May, 
.869, 12|d.,  equal  to  $20,941  35.  Another  witness  put  the 
Mioeaas  follows  for  middlings  in  Liver{)ool :  10th  January, 
.869,7^.;  13th  February,  8fd.;  28th  February,  9|d.;  13th 
ICarch,  lO^d.;  27th  March,  lO^d.;  17th  April,  12id.;  1st 
iiay,  12fd.;  16th  May,  12d.;  29th  May,  ll^d.;  12th  June, 
.Id.;  and  said  that  ordinary  cotton  was  worth  about  Id.  less, 
it  said  respective  dates,  than  middlings. 

Plaintiff  read  the  interrogatories  of  one  Starr,  who  said  his 
irm  received  said  cotton  at  Savannah,  on  the  27thof  Decem- 
ler,  1867,  said  to  be  Bass',  and  for  shipment  to  Liverpool; 
hat  on  the  2d  of  January,  1868,  it  was  shipi)ed  from  Savan- 
mhf  ooDsigned  to  Blissey,  Brown  &  Company,  Liverpool. 
)ki.Uie  28th  of  December,  1867,  Wilder  &  Fullarton,  busi- 
MW  tnmniA  of  Starr  &  Roberts,  drew  a  draft  against  this  cot* 
tefrvftonm  equal  to  $5,616  85  on  said  consignees,  and  pay* 
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able  in  sixty  days.  No  special  iuslructioiis  as  to  the  dispofii- 
tioD  of  said  cotton  were  given;  it  was  to  be  fully  advanced 
u|)on  and  take  the  usual  course.     On  the  16th  of  December, 

1867,  Starr  &  Roberts  received  a  telegram^  saying  they  had  one 
hundred  and  eighteen  bales  of  cotton,  and  wished  $6,00000 
advanced  upon  it.  Starr  &  Roberts  negotiated  with  Wilder 
<&  Fullarton  for  the  $5,000  00,  and  sent  it  the  next  day;  the 
money  was  raised  on  the  draft  last  mentioned^  though  tbe 
draft  was  not  drawn  till  the  cotton  arrived.  About  the  IStk 
of  January,  1868,  the  cotton  was  sold  at  7^.  for  middling, 
valued  at  6|d.  when  it  arrived.  Starr  &  Roberts,  on  18th 
January,  1868,  advised  defendants,  and  on  20th  January, 

1868,  they  replied  that  Bass  was  dissatisfied,  because  the  sale 
was  made  to  arrive.  On  27th  January,  1868,  Starr  &  Bob- 
erts  offered  to  have  the  cotton  replaced  and  hold  it,  and  he 
thought  he  wrote  thus  to  Bass  as  well  as  to  defendants;  no 
response  was  made  to  this ;  the  cotton  could  then  have  been 
replaced  at  the  same  or  a  little  higher  figure;  it  was,  at  the 
date  of  sale  at  Liverpool,  worth  l^A.  It  arrived  in  Liver- 
pool between  the  10th  and  14th  of  February,  1868,  and  was 
then  and  there  worth  8^d. 

For  the  defense,  Gray  testified  that  no  instructions  as  to 
the  sale  of  the  cotton  were  given  by  Bass,  but  that  several 
days  after  he  had  made  the  advance,  which  they  procured 
from  Starr  &  Roberts,  Bass  asked  when  it  would  be  sold, 
and  Gray  replied  that  it  would  arrive  about  the  maturity  of 
the  draft,  and  would  be  sold  on  arrival  to  meet  the  drafl,  as 
was  usual.  Nothing  more  was  said  until  Bass  complained 
at  such  sale.  Defendants  were  as  much  surprised  by  sodi 
sale  as  Bass,  and  w^rote  Starr  &  Roberts  to  replace  the  cot- 
ton ;  they  offered  to  do  so,  saying  they  could  at  a  less  price 
than  the  said  selling  price,  but  Bass  declined;  he  sa^  all 
the  correspondence  as  it  occurred.  Cotton  declined  steadily 
for  several  weeks,  and  Bans  made  no  demand  on  defen- 
dants nor  expressed  further  dissatisfaction  till  it  began  go- 
ing up.     In   about  four  or  six  weeks  defendants  received 
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froffl  said  consignees  an  account  of  sale,  with  a  letter  to  them 
from  Bass.  By  defendants'  books  Bass  was  then  in  their 
debt  Sly530  00,  and  the  balance  due  on  consignee's  account 
of  sales  was  <£505  6s.  7d.,  and  defendants  drew  a  drafl  for  that 
amount  and  handed  it  to  Bass ;  he  then  made  not  the  slightest 
objection  to  said  sale.  About  a  week  afber,  he  came  to  pay 
the  $1,530  00  and  wished  a  receipt,  admitting  that  the  cot- 
ton transaction  was  open ;  defendants  refused  to  sign  such 
receipt,  and  gave  the  one  in  evidence.  He  said  that  defend- 
ants got  nothing  but  storage  and  usual  commissions  for  for- 
warding; all  other  expenses  were  paid  by  parties  who  han- 
dled it  after  it  left  defendants.  (These  are  stated,  but  parts 
of  tiiem  are  illegible.)  Hughes  testified  that  in  the  latter 
part  of  January,  1868,  he  was  passing  as  Bass  &  Gray  were 
talking  of  this  sale,  and  heard  Bass  say,  "  No,  let  the  d— d 
thing  go,''  and  that  he  heard  no  more  complaint  till  the 
$1,530  00  was  paid. 

Bass,  recalled,  said  Starr  &  Roberts  did  propose  to  him  to 
buy  other  cotton,  and  offering  to  advance  on  it,  but  said  he 
replied  that  he  had  had  enough  of  them. 

The  jury  found  for  plaintiff"  for  $3,831  76,  with  interest 
from  the  1st  of  April,  1870.  Defendants  moved  for  a  new 
trial  U{K>n  the  following  grounds: 

1st.  Because  the  Court  overruled  the  demurrer  of  defend- 
ants to  plaintiff's  declaration  on  the  ground  of  misjoinder  of 
counts,  and  on  general  demurrer,  the  first  being  a  case  for 
negligence,  and  the  second  being  in  assumpsit  for  breach  of 
contract. 

2c1.  Because  the  Court,  against  the  objection  of  defendants, 
eaosed  the  second  plea  of  defendants,  on  motion  of  plaintiff, 
to  be  stricken. 

Sd.  Because  the  Court  refused  to  admit  in  evidence  in  re- 
dttdtioo  of  damages,  proof  to  show  that  defendants  offered  to 
nplfloe  with  cotton  of  the  same  grade  and  quantity  the  cot- 
tatt  floldy  belonging  to  plaintiff,  and  only  allowed  said  evi- 
h'  .'••  • 
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deiicc  to  be  used  so  far  as  it  might  bear  to  show  aoquiescence 
in  the  sale. 

4th.  Because,  after  abandonment  by  plaintiff  in  the  coane 
of  the  trial  of  the  first  count  in  his  declaration,  tlie  Coart 
refused  to  charge  the  following  request  submitted  in  writing 
by  defendants' counsel :  *^That  the  first  count  having  been 
abandoned  by  plaintiff,  if  they  find  that  Gray,  Bedell  & 
Hughes  were  acting  as  agents  of  Bass,  they  are  not  liable  on 
the  second  count." 

6tli.  And  because  the  Court  refused  to  charge,  except  as 
modified,  that,  in  order  to  recover,  it  is  incumbent  on  plain- 
tiff to  show  the  net  amount  the  cotton  would  Iiave  realifcd 
had  it  been  sold  according  to  instructions.  This  the  Coart 
refused,  and  gave:  "You  may  take  the  price  at  which  the 
cotton  actually  sold,  and  the  price  at  which  it  should  have 
been  sold,  and  allow  reasonable  expenses,  and  the  difference 
woulil  be  the  measure  of  damages." 

6th.  Because  the  Court  refused  to  charge:  "It  is  neces- 
sary that  plaintiff  should  prove  that  he  did  direct  the  sale  of 
the  cotton  at  some  particular  time,"  but  cliarged  that,  on  the 
contrary :  "I  charge  you  that,  if  Bass  was  informed  that  his 
cotton  was  sold  without  his  instructions,  the  law  did  not  re- 
quire him  to  do  a  useless  thing  by  directing  that  sold  which 
had  already  been  sohl,  but  you  may  look  fo  the  evidence  and 
say  whether  there  has  been  any  custom  proved  to  draw  bilU 
at  sixty  days  on  cotton  shipped,  and  to  sell  the  cotton  to 
meet  the  bill  at  maturity;  and,  if  you  believe  from  the  evi- 
dence, that  there  was  such  a  custom  proved,  you  may  then, 
in  the  absence  of  other  proof,  infer  that  Bass  wouhl  have 
instructed  it  to  be  soKI  at  the  time  it  was  customary  to  sell 
it,  and  the  damages  would  then  be  the  difference  between 
the  price  actually  obtained  for  the  cotton  and  the  price  it 
would  have  been  sold  at  if  Bass  had  directe<}  it  to  be  sold  at 
the  maturity  of  the  bill.  You  may  also  look  to  the  evidence 
and  see  for  what  purposes  the  CA}tton  was  shipped  to  Liv»- 
pool ;  whether  or  not  the  evidence  shows  it  was  the  intention 
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ao(1  object  of  the  plaiotiiTy  communicated  to  the  defendaDts 
in  shipping  the  cotton  to  Liverpool,  to  hold  it  until  spring; 
and,  if  you  believe  the  evidence  so  shows,  you  may  then  de- 
termine at  what  time  in  the  spring  Bass  would  have  directed 
it  soldy  and  the  measure  of  damages  would  be  the  difference 
between  the  price  of  the  cotton  at  the  time  it  was  sold  and 
the  price  it  would  have  brought  in  the  spring  at  such  time, 
as  you  may  determine  from  the  evidence,  Bass  would  have 
directed  it  sold/' 

7th.  Because  the  Court  refused  to  charge:  ^'If  the  jury 
believe  from  the  evidence  that  Bass  received  the  draft  of 
£505  6s.  7d.  on  the  1st  April,  1868,  being  the  balance  ao- 
eount  sales  rendered,  from  Liverpool,  and  exhibited  to  him, 
and  that  he  did  not  notify  Gray,  Bedell  &  Hughes  that  he 
Btill  dissented  from  said  sale,  this  would  be  considered  in 
law  a  ratification  of  the  sale;"  but  charged:  ''It  would 
amount  to  a  ratification  if  the  parties  intended  it  as  a  settle- 
ment, otherwise  it  would  not." 

8tb.  Because  the  Court  refused  to  charge  that :  ''A  receipt 
from  Qray,  Bedell  &  Hughes  to  J.  H.  Bass  for  $1,530  00, 
on  account,  is  evidence  to  show  that  Bass  owed  Gray,  Bedell 
&  Hughes  that  much  money,  but  is  no  evidence  to  show 
tliat  Gray,  Bedell  &  Hughes  owed  Bass  anything,"  which 
charge  the  Court  refused  to  give,  as  asked,  but  said :  ''  Ordi- 
narily, it  would  prove  that,  but  in  this  case  the  jury  may 
take  the  receipt  in  connection  with  other  evidence  in  the 
case,  and  say  what  it  proves." 

9th.  Because  the  Court  refused  to  charge :  ''  If  you  be- 
lieve from  the  evidence  that  plaintiff,  on  being  informed  of 
the  facts,  dissented,  and  afterwards  said,  'damn  it,  let  it  go,' 
that  is  in  law  a  ratification ;"  and  said  on  the  contrary :  "  I 
Idl  the  jury  it  is  a  question  for  them  to  determine  with  what 
intcDt  the  remark  was  made." 

^'lOth.   Because  the  Court  refused  to  charge:    "That  a 
Mgttes  advancing  and  being  under  acceptance,  has  a  dis- 
to  aell  the  product  advanced  upon,  even  before  the 
hOl  matores.    (Refused  as  abstract.) 
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11th.  Because  the  Court  did  charge  as  follows:  ^ 
plaintiff  alleges  that  the  defendants  undertook  and  ass 
to  ship  for  plaintiff  to  Liverpool,  one  hundred  and  tea 
of  cotton,  and  to  hold  the  same,  in  Liverpool,  until  the  i 
rity  of  a  sixty  day  bill  drawn  against  it,  and  not  t 
until  directed  to  do  so  by  plaintiff.  This  is  a  quest 
fact  to  be  determined  by  you  from  the  evidence.  Yoi 
look  at  all  the  evidence  in  the  case,  and  say  whether  < 
the  defendants  so  undertook  and  assumed ;  and  if  yon 
come  to  the  conclusion  that  the  defendants  did  not  so  v 
take  and  assume,  then  I  charge  you  this  amounted 
agreement  on  their  part  to  ship  tlie  cotton  to  Liverpo( 
to  hold  it  there  until  such  time  as  the  plaintiff  should 
it  to  be  sold.  Plaintiff  also  alleges  that  the  defendant 
mitted  their  factors  in  Liverpool  to  sell  the  cotton  bef< 
directed  it  to  be  sold.  If  you  believe  the  evidence  i 
this,  then  I  charge  yon  the  defendants  have  violated 
agreement;  that  is  to  say,  if  you  believe  they  mad 
agreement  before  stated,  they  are  responsible  to  the  pli 
for  the  damages  resulting  from  such  violation.^' 

*'In  determining  the  measure  of  damages,  I  give  yoi 
as  the  rule.  It  is  insisted  by  defendants'  counsel  that  i 
necessary  that  plaintiff  should  have  ordered  the  cottoi 
at  some  particular  time,  to  fix  the  amount  of  damages, 
charge  you  that  if  plaintiff  was  informed  that  his  cotto 
been  sold  without  his  instructions,  the  law  did  not  o 
him  to  do  a  useless  thing,  by  directing  that  sold  whic 
already  been  sold ;  but  you  may  look  to  the  evidence  ai 
whether  or  not  there  has  been  any  custom  proved  to 
bills  at  sixty  days  on  cotton  shipped  and  to  sell  the  < 
to  meet  the  bill  at  maturity,  and  if  you  believe  that  th 
deuce  shows  there  was  such  a  custom,  you  may  then 
in  the  absence  of  other  proof,  that  plaintiff  would  ha 
structed  it  to  be  sold  at  the  time  it  was  customary  to  s 
and  the  measure  of  damages  would  be  then  the  diff 
between  the  price  actually  obtained  for  it,  and  the  pr 
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I]  it  would  have  been  sold,  if  plaintiff  had  directed  it  to 
Id  at  the  maturity  of  the  bill.  You  may  also  look  to 
vidence,  and  see  for  what  puri)ose  the  cotton  was  ship- 
o  Liverpool ;  whether  or  not  the  evidence  showed  it 
iie  intention  of  plaintiff,  communicated  to  the  defend- 
in  shipping  the  cotton  to  Liverpool,  to  hold  it  until 
g;  and  if  you  believe  the  evidence  so  shows,  you  may 
determine  at  what  time  in  the  spring  plaintiff  would 
ordered  it  sold,  and  the  measure  of  damages  would  be 
[ifference  between  the  price  of  the  cotton  at  the  time  it 
actually  sold  and  the  price  it  would  have  brought  at 
time  in  the  spring  as  you  may  determine  from  the  evi- 
9  that  plaintiff  would  have  directed  it  to  be  sold.  This 
9  plaintiff's  side  of  the  case." 

The  defendants  rely  on  two  propositions :  First,  they  say 
never  made  any  such  contract.  Well,  you  will  look  at 
ividence  and  say  whether  they  made  such  a  contract  as 
i  forth.  Of  course  if  you  find  they  never  made  such 
"act,  they  are  not  liable  for  a  violation  of  it.  This  fact 
will  determine  from  the  evidence. 

Fbey  next  say,  that  if  they  made  such  a  contract,  after  it 
violated,  and  the  plaintiff  was  fully  informed  of  the  fact 
le  sale,  he  ratified  it — first,  by  not  expressly  dissenting 
it.  Now,  on  this  point,  I  charge  you  that  if  the  sale 
place  contrary  to  the  agreement,  and  plaintiff  was  in- 
ed  of  all  the  facts  and  circumstances  of  the  sale,  and  did 
lissent  from  it,  then  this,  in  law,  would  be  a  ratification, 
you.  will  say  from  the  evidence  whether  or  not  he  did 
mt. 

Defendants  next  say  that  plaintiff  ratified  the  sale  by 
pting  a  bill  of  exchange  drawn  by  defendants  on  Blissey, 
im  &  Company,  for  balance  proceeds  of  sale  cotton, 
pc.aoooant  sales  exhibited  to  him.  Pn  this  point  I  charge 
jtkul  the  non-acceptance  of  a  bill  of  exchange  for  the 
^dQlof.lMle  does  not  amount  to  a  ratification,  nor  is  a 
|[||litlll%»  unless  it  was  intended  by  the  parties  as  a  settle- 
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ment  when  it  was  accepted.  If  it  was  so  intended  by  both 
parties,  then  it  was  a  ratification ;  if  it  was  not  so  intended 
by  the  parties,  then  the  acceptance  of  the  bill  of  exchinge 
was  not  a  ratification  of  the  sale.^' 

l^th.  Because  in  the  argument  of  the  case  by  plaintiff's 
counsel,  B.  A.  Thornton,  who  opened  the  case,  and  was  ar- 
guing on  the  first  count  to  show  negligence,  was  stopped  bj 
the  Court  inquiring:  "On  what  count  do  you  rely?"  And 
counsel  replied,  "  On  the  contract,"  afler  which  the  counBd 
for  plaintiff  no  longer  argued  that  question  of  negligenee^ 
nor  did  defendant's  counsel  touch  uiK)n  it,  except  to  cautioa 
the  jury  not  to  confound  it  with  the  second  count,  and  yel^ 
when  the  counsel  for  defendant  asked  the  Court  to  charge 
the  jury:  "That  the  first  count  had  been  abandoned,  and 
that  if  Gray,  Bedell  &  Hughes,  acting  as  agents  of  Baai^ 
they  were  not  liable  on  the  second  count,"  the  Court  refosed 
so  to  charge. 

13th.  Because  the  verdict  of  the  jury  is  exceasiva 

14th.  Because  it  is  manifestly  against  the  weight  of  evi* 
dence. 

loth.  Because  it  is  contrary  to  evidence  and  the  principlei 
of  justice  and  equity. 

16th.  Because  it  is  decidedly  and  strongly  against  the 
weight  of  evidence. 

•     LOCHRANE,  C.  J. 

1.  The  question  raised  on  the  declaration  in  this  case  we 
do  not  regard  as  error.  The  suit  originally  proceeded  on  the 
principle  of  implied  contract,  and  the  amendment  charges  i 
special  contra/cL  Such  a  joinder  is  clearly  within  our  lawof 
amendments,  and  we  will  not  dwell  on  this  point 

The  facts  of  the  ca^  may  be  substantially  stated  as  follows: 
John  H.  Bass  had  a  lot  of  cotton  in  Columbus  which  he 
shipped  through  the  plaintiff  in  error  to  Liverpool.  He  al- 
leges and  proves  that  he  desired  instructions  given  not  to  sdl 
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his  cotton  until  8ome  time  in  the  spring,  after  the  expiration 
tf  sixty  days,  upon  which  he  was  to  Iiave  an  advance  of  forty 
Miars  per  bale.     The  cotton  was  shipped  to  Starr  &  Roberts 
at  Savannah,  and  through  them,  by  Wilder  &  Fullarton,  to 
Bliaeey,  Brown  &  Company,  Liverpool,  with  instructions  by 
CIny  Bedell  &  Hughes.     A  draft  on  it  was  negotiated  by 
thtte  parties,  and  the  cotton  sold  by  the  consignees  to  arrive, 
tefore  it  probably  left  tlie  port  of  Savannah.     As  soon  as 
tiiiB  fact  was  ascertained,  it  appears  that  Bass  had  notice,  and 
Gray,  Bedell  &  Hughes  wore  themselves  surprised  at  the  in- 
decent iiaste.     Some  letters  were  written  which  brought  about 
in  alleged  offer  to  replace  the  cotton,  but  the  mode  by  Bass 
iTidenoe  was,  that  he  could  replace  and  they  would  hold,  etc. 
rhich  he  declined.     It  was  also  in  evidence  that  the  cotton 
rent  to  Starr  &  Roberts,  without  any  instructions,  to  be  fully 
dvanced  on,  and  to  take  the  customary  course  of  cottcm  to 
Curope.     Mr.  Gray's  testimony  shows  that  the  cotton  was 
hipped  for  Bass;  that  they  showed  him  the  correspondence 
B  received ;  that  they  told  him  his  bill  of  sixty  days  would 
lold  the  cotton  for  that  time,  and  if  he  desired  to  hold  longer 
le  could  do  so.     Afterwards,  Bass  received  balance  due  on 
cconnt  of  sales  and  paid  them  an  account  due  them.    All 
hese  facts  were  in  evidence,  and  out  of  them  arose  various 
equests  to  charge,  which  were  refused,  and  other  charges 
;iven  and  excepted  to. 

2.  We  have  carefully  considered  the  facts  and  the  law  in* 
his  case;  the  doctrine  of  principal  and  agent  and  ratiiica- 
ion,  and  have  examined  the  Judge's  charge  in  the  light  of 
he  facts  as  they  were  presented  to  the  jury,  and  have  come  to* 
be  conclusion  that  there  was  no  error  in  the  charge  of  the- 
3{>ort,  or  in  the  finding  of  the  jury.  It  makes  no  difference 
n  what  capacity  Gray,  Bedell  &  Hughes  agreed  to  ship* 
Im^  cotton,  whether  as  principal  or  as  agent,  if  the  contract 
n||  to  bold  it  until  spring  for  Bass,  the  liability  is  the  same. 
UIlM^  the  jury  have  evidence  of  a  fact  and  find  theieoni  we- 
Molrol  their  finding,  except  it  is  strongly  axkd  deci-^ 

Toii.xLn— ift. 
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dedly  against  the  weight  of  the  evidence.  In  this  esse  the 
testimony  of  Bass  was  before  the  jury  on  the  fact  of  the  cod- 
tract,  and  it  was  for  them  to  find,  and  their  finding  that  Bisb 
contracted  with  them  to  have  his  cotton  shipped  and  held,  is 
sustained  by  proof. 

3.  Again,  if  the  jury  believed  Bass,  and  they  had  t  ri^ 
to  believe  him,  he  never  ratified  the  sale  by  any  actof  his^ 
and  the  jury  were  properly  charged  by  the  Judge,  that  the 
intention  to  do  so  was  for  them  to  decide. 

4.  Again,  if  the  jury  had  evidence  of  the  valae  of  tk 
cotton  in  the  spring  running  up,  from  sale  to  sixty  daysafter 
bill,  and  if  they  believed  that  it  was  not  the  inteotioD  of 
Bass  to  sell  up  to  a  certain  time,  and  they  took  the  price  it 
that  time,  less  expenses,  it  was  a  fair  and  equitable  view  of 
the  case. 

Again,  Bass  knew  nothing  of  these  drafts  on  BliflBCJt 
Brown  &  Company.  They  were  drawn  by  parties  who  wae 
unknown  to  Bass.  Bass  had  not  drawn,  nor  had  he  knowl- 
edge, nor  did  he  know  who  got  the  cotton  in  Savannah  as 
consignees  of  Gray,  Bedell  &  Hughes.  All  this  which 
brought  about  the  sale  of  his  cotton  was  bad  faith,  in  view 
of  the  instructions  and  manifest  intention  of  Bass  nottoadL 
They  traded  his  cotton  as  their  own,  drawing  on  it  and  sell- 
ing it  at  their  own  whim  and  pleasure;  and  Gray,  Bedell  A 
Hughes,  while  not  themselves  doing  the  act,  are  the  bkd 
who  violateil  the  instructions  and  put  it  into  the  hands  of 
others  to  commit  it.  In  this  view  of  the  case,  then,  we^f 
that,  under  the  facts  of  this  case,  we  cannot  set  aside  the  vc^ 
diet,  nor  order  a  new  trial  for  the  errors  assigned. 

Judgment  affirmed. 
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»ETT  &  Company,  plaintiffs  in  error,  vs.  Terry  & 
Smith,  defendants  in  error. 

ii  not  snfficient  to  plead  that  a  contract  '^wns  rescinded;''  the  plea 
did  show  how  it  was  rescinded*     (R.) 

lere  a  tender  of  money  is  relied  on,  the  Court  may  strike  the  plea, 
ke  party  has  not  the  money  ready  to  pay  into  Court.     (R^) 
aonsnit  will  be  refused  if  there  be  slight  evidence  to  support  plain- 
's case.     (R. ) 

ten  a  party  shipped  flour  to  another,  and  the  consignee  declined 
)piing  it  upon  the  ground  that  it  was  not  such  as  he  ordered,  imme- 
«ly  notified  the  shipper  of  the  fact  and  that  he  held  it  subject  to 
order,  and  the  shipper  afterward  sent  his  agent  to  receive  the  flour, 
the  consignee  set  up  his  claim  for  freight  and  expense  paid  before 
Very,  and  the  agent  declined  paying  the  same,  and  went  off,  leav- 
tibe  flour  in  the  consignee's  hands,  and  h6  had  it  sold  as  the  prop* 
'  of  the  shipper ;  and  on  the  trial  of  the  case  brought  against  the 
signee,  the  Judge  rejected  the  testimony  of  a  witness  showing  the 
I  and  what  the  flour  brought: 
The  Court  erred ;  for  the  consignee  had  a  right  to  be  paid  the  ac- 

amount  of  freight  and  expense  on  the  flour,  if  it  did  not  come  op 
rhat  he  ordered,  which  he  was  entitled  to  receive  before  he  gave  up 
possession  of  the  flour  : 

That  the  consignee  had  the  right  afler  reasonable  notice  to  the 
•Ignor  of  such  expense  and  its  non-payment,  to  sell  sufficient  for 
reimbarsement,  and  if  the  commodity  was  perishable,  to  sell  all, 
I  by  proof  show  his  actings  and  doings  in  the  premises;  and  the 
r  on  the  trial,  to  ascertain  the  value  of  such  commodity,  will  con- 
»*,  as  competent  evidence,  what  it  actually  brought,  in  connection 
b  the  mode  and  manner,  and  necessity  of  the  sale. 

BScissioD.    Lien.    Before  Judge  Johnson.     Muscogee 
arior  Court.    May  Term,  1870. 

itry  &  Smith,  commission  merchants,  sued  Barnett  & 
pany  on  an  open  account  for  cash  advanced  in  purchas- 
(oods  for  them,  commissions,  etc.  Part  of  the  items  were 
II0W8 :  1866,  January  2d,  to  cash  advanced  for  one  hun- 
and  thirty  barrels  flour,  invoiced  superfine,  $962  00, 
Jfaprrels  flour,  invoice<l  extra,  $437  50.  The  defendants  , 
ia^ihat  all  the  other  items  of  the  account  had  been  paid, 
Butt  thqr  did  not  owe  for  the  flour,  because  it  was  un- 
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sound  and  not  such  as  tlioy  had  ordered,  and  u{)on  itoarrivii 
they  advised  plaintitf  that  they  wouhl  not  receive  it  and 
plaintiiT  accepted  it  back  and  thus  relieved  them  of  liability 
for  the  said  advances. 

The  rec*ord  shows  no  more  than  this.  But  the  btU  of  e^ 
ceptions  recites  that  defendant  also  pleaded,  1st.  ''That the 
contract  for  the  sale  of  said  flour  was,  before  the  oomnifliee- 
meut  of  this  suit,  rescinded,  and  of  this  they  put  themselvM 
upon  the  country.  2d.  That  during  the  pendency  of  diii 
suit  they  tendered  to  plaintiff's  attorney  $329  05,  with  into^ 
est  and  costs  of  suit,  the  full  amount  due  on  the  aoconnt  wel 
on,  and  the  same  was  refused;  ''that  they  have  at  all  tima 
since  been  and  still  are  ready  and  willing  and  now  offer  to 
pay  the  same  to  th^  ])laintif)^,  and  this  they  are  ready  fotcfh 
fy.*'  And  the  bill  of  exceptions  recites  that  the  Court  stnek 
said  "  1st "  pica,  because  it  did  not  aver  any  return  of  theflov, 
nor  any  offer  to  return  it,  and  that  he  struck  the  ''Sd"  be- 
cause defendant's  attorney,  when  aske<l  if  they  had  said  moofj 
in  Court  to  deposit,  they  said  no,  that  their  clients  were  not 
present. 

All  else  that  transpired  upon  the  trial,  necessary  ibriDBB- 
derstauding  of  the  decision  of  this  Court,  was  substantialljit 
follows :  The  payment  of  the  other  items  of  the  aooonnt  m 
not  controverted.  Plaintiffs  introduced  evidence  to  show 
that  said  flour  was  such  as  was  ordered  and  sound,  and  tbit 
when  their  agent  oflered  to  take  it  back,  defendants  refhsedlo 
deliver  it  unless  plaintiffs  would  pay  what  defendants  hdl 
paid  out  on  it  for  freight,  ete.,  and  also  pay  $570  00,  wM 
defendants  claimeil  because  a  former  shipment  of  oneba^ 
hundred  and  eighty-five  barrels  of  flour  was  not  good,aiNllif 
which  the  defendants  reilnced  the  balance  against  themsdw 
to  $329  05.     A  motion  for  non-suit  was  overruled. 

On  the  part  of  the  defense,  various  letters  of  plaiatift 
were  read,  showing  that  plaintiffs  claimed  that  the  floor  M 
good  when  shipped,  was  injured  on  shipboard  (for  whicb  Hi 
owner  should  pay)  but  stating  that  their  agent  would  call  tfl 
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•ke  it  back.  One  of  the  defendants  testified  that  the  first  lot 
il flour  was  paid  for  in  November,  1865,  before  it  arrived  and 
lefore  defendants  had  ever  seen  it,  that  it  arrived  in  Decem- 
wr,  1865,  and  was  found  to  be  inferior  to  such  as  was  ordered, 
7  $2  00  or  $3  00  per  barrel  in  value,  and  plaintiffs  were 
t  once  advised  that  defendants  held  it  subject  to  tlieir  order; 
UntiflFs  wrote  that  their  agent  would  call  and  settle  it,  and 
edid  call,  and  instructed  defendants  to  sell  it  to  the  best 
Irautage  for  and  on  account  of  plaintiffs.  The  second  lot 
rrived  in  February,  1868;  defendants  refused  to  receive  it, 
lleging  that  it  was  not  sucli  as  they  ordered,  and  plain- 
Bby  upon  notice  of  this,  wrote  that  their  agent  would  call 
id  take  charge  of  this  second  lot.  When  the  agent  arrived, 
ifoidants  showed  him  the  flour,  and  turned  it  over  to  him, 
ik,  upon  his  being  about  to  remove  it,  they  demanded  the 
tights  which  they  had  paid  on  this  lot  and  the  damages 
aikned  on  the  first  lot,  and  would  not  let  him  take  it  away, 
xmase  he  would  not  consent  to  tiie  said  demand.  This 
(ent  bad  sold  and  taken  away  ten  barrels  of  it,  but  the  next 
ly  the  party  to  whom  they  were  sold  returne<l  nine  of  them, 
aying  they  were  not  merchantable,  etc.)  and  said  agent  left 
iCh  defendants  what  the  other  barrel  had  been  sold  for,  and 
lej  put  it  to  plaintiff's  credit.  Without  more,  this  agent 
0nt  away.  The  flour  was  likely  to  spoil,  and  defendants 
fid  it  for  as  much  as  they  could  get,  and  placed  the  amount 
kthe  plaintiff's  credit. 

He  further  proposed  to  testify  that  the  actual  expenses 
Md  out  by  defendants  on  this  last  lot  of  flour  was  $754  55, 
Htfit:  freight  from  Louisville,  Kentucky,  to  Columbus, 
\fa^\9if  $675  00;  insurance,  $43  55;  drayage  and  wharf- 
^.$36  00;  but  the  Court  rejected  this  evidence  as  irrelc- 
ani. 

<tfl(K  further  testified  that  they  sold  said  last  lot  of  flour  for 
PiS^W-OO,  from  which,  deducting  said  expenses,  (rejected) 
lilijf  j|}36  40  for  other  insurance,  taxes  and  commissions  on 
||{|||l£|il^,^9?  05  due  plaintiff*;  from  which,  deducting  said 
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$570  00  damages  claimed  as  to  the  former  lot,  left  $329  05, 
the  amount  admitted  to  be  due  to  plaintifTs. 

Tiie  Court  charged  the  jury  among  other  things:  Ist 
That  if  the  flour  \va.s  such  as  was  ordere<l,  defendants  were 
liable  for  it;  but  if  it  was  not  of  the  quality  ordered,  de- 
fendants were  onlv  liable  for  tiie  value  of  that  which  was 
delivered  aa*ording  to  the  market  price,  and  if  the  quality 
was  inferior  the  defendants  were  entitled  to  have  the  price 
abated. 

2d.  Defendants  could  not  rescind  the  contract  and  hold 
the  flour  for  expenses  unpaid,  or  for  an  unsettled  balance  in 
their  favor;  that  the  contract  could  only  be  rescinded  by  i 
return  of  the  flour  or  an  absolute  and  uncomlitioual  offer  to 
rescind  it. 

He  was  requested  to  charge  that  "  if  the  flour  was  not 
such  as  was  ordered,  and  defendants,  as  soon  as  the  flour  WM 
received,  notified  the  plaintiffs  that  it  was  subject  to  their 
order,  and  plaintiffs  sent  an  agent  to  Columbus  for  the  flour, 
and  if  this  agent  took  charge  of  and  actually  received  from 
defendants  and  disposal  of  ten  barrels  of  it,  then,  if,  after 
that,  defendants  retaineil  the  balance  and  refused  to  deliver 
it  until  the  expenses  upon  the  same  had  been  repaid,  this  did 
not  revive  the  contract  for  the  sale  of  the  flour,  and  the  juiy 
should  find  for  the  defendants."  He  refused  so  to  chai^ 
but  chargeil  that  if  plaintiffs  had  received  bock  any  pari  of 
said  flour,  defendants  were  not  liable  for  that  part,  but  if  they 
refused  to  deliver  any  of  it  to  the  plaintiffs,  they  were  liable 
for  itjs  value  and  could  not  retain  it  for  expenses  or  an  un- 
paid balance,  and  at  the  same  time  put  an  end  to  the  eon- 
tract 

The  verdict  was  for  plaintiffs,  for  $1,249  90  principtli 
$309  60  interest,  and  costs  of  suit. 

liarnett  &  Company  say  that  the  Court  erred  in  rejecting 
saiil  part  of  the  evidence  of  defendant,  in  charging  as  he did^ 
and  in  said  refusal  to  charge. 
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Peabody  &  Brannon,  for  plaintiff  in  error.  Bescission 
a  defense :  Code,  section  2808 ;  2  Par.  on  Con.,  677,  and  is 
laestion  for  the  jury,  2  Par.  on  C,  677 ;  4  M.  &G.,  898. 

Bamsey  &  Ramsey,  by  Blandford,  for  defendants. 

LOCURANE,  C.  J. 

This  was  an  action  brought  to  recover  money  alleged  to 
I  due  on  an  open  account.  When  the  case  came  up  for  trial 
e  defendant  pleaded,  among  other  things,  that  the  contract 
laiive  to  the  item  of  flour,  which  formed  the  matter  in  con- 
>ver8y,  had  been  rescinded  before  the  commencement  of  the 
it,  and  also  a  plea  setting  up  tender  of  a  certain  amount 
payment.  The  Court  struck  out  these  pleas,  the  one  on  the 
ound  that  the  plea  did  not  allege  a  return  of  the  flour,  or 
er  to  return  it,  and  the  other  on  the  ground  that  the  money 
leged  to  be  due  and  tendered,  was  not  in  Court  ready  to  be 
poeited.  The  case  proceeded  to  the  jury,  and  evidence 
18  submitted  by  plaintiff,  when  the  defendant  moved  a  non- 
it,  which  the  Court  overruled.  Then  defendant  offered  in 
idence  the  answers  of  Myers  to  a  set  of  interrogatories, 
lich  were  stricken  out  by  the  Court;  and  these  rulings, 
^her  with  the  Judge's  charges  and  refusal  to  charge  form 
e  basis  of  assignment  in  error  upon  which  the  case  comes 
fere  this  Court. 

1.  The  practice  of  our  Courts  is  based  on  no  technical 
eories,  and  when  the  cause  of  action  or  of  defense  is  sub- 
intially  stated — plainly,  clearly  and  distinctly  set  forth — 
jections  to  form  are  not  favored.  But  in  the  plea  of  recis- 
D  of  contract,  we  are  of  opinion  that  it  is  not  sufficient  to 
nply  set  out  the  fact  as  a  legal  result ;  but  the  opposite 
iMr  is  entitled  to  be  put  in  the  possession  of  the  circum- 
ndied  on  to  establish  it.     If  in  writing,  it  should  be 


tout;  and  if  arising  from  evidence,  sufficient  clearness  of 
itenieotof  the  points  relied  on  ought  to  be  averred. 
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2.  In  relation  to  the  plea  of  tender.  The  inqoiry  made 
by  the  Court  was  one  within  his  discretionary  power.  Whw 
tender  is  set  up  in  bar  of  an  action  ]>endingy  the  Court  maf 
call  on  the  party  tendering  to  pay  the  money  into  Court  It 
is  an  admission  of  so  much  money  duo,  and  if  the  party  relies 
on  it  as  a  plea  to  release  him  from  interest^  it  is  not  error  to 
call  upon  him  to  comply  with  his  offer,  for  the  plea  sets  up 
he  is  then  and  has  always  been  re^dy  to  pay  that  sum  ad- 
mitted to  be  due.  If  he  desires  advantage  from  it  he  rouet  be 
ready  to  perform  when  called  on  by  the  Court. 

3.  We  go  on,  however,  to  the  more  im|>ortant  question  of 
this  case.  Xon-suit  will  not  be  granted  when  there  is  slight 
evidence  to  go  to  the  jury.  In  this  case,  we  find  by  ^efe^ 
ence  to  the  evidence,  that  there  was  sufficient  to  have  carried 
the  case  to  the  jury,  and  there  was  no  error  in  overruling  the 
motion  for  non-suit. 

4.  But  we  are  of  opinion  that  the  Court  erred  in  rejecting 
the  testimony  of  Myers,  offered  by  the  defendants.  Itap- 
])ears  that  Terry  &  Smith  sent  a  lot  of  flour  to  Barnett  & 
Company,  which  flour  was  not  according  to  the  order  of  the 
parties;  and  when  received,  Burnett  &  Company  at  ooce 
notified  Terry  &  Smith  that  they  held  the  flour  subject  to 
their  order.  They  then  sent  an  agent  to  Columbus  to  take 
charge  of  the  flour,  who  sold  some  part  of  it,  when  Barnett 
&  Company  set  up  their  claim  to  freight  paid  out  and  storage 
expenses  upon  the  flour.  It  is  also  in  evidence  that  thejKt 
up  claim  for  some  damage  which  they  held  against  the  par- 
ties on  a  former  shipment  of  flour.  The  agent  of  Terry  & 
Smith  refused  to  take  the  flour  and  pay  these  demands;  and 
Myers'  evidence,  rejecte<l,  was  to  the  effect  that  he  had  sold 
the  flour  and  gave  account  sales  and  amounts. 

The  Judge  charged  in  effect  against  the  right  of  Bomett 
&  Company  to  set  up  their  claim  for  freight  and  expenses  on 
this  flour. 

The  rule  of  law  governing  cases  of  this  character,  we  lay 
down  to  be  this :     Where  a  commission  merchant  ships  pro- 
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loe  to  another^  who  receives  the  same,  P&ying  freight  and 
[pense9  thereon,  and  on  examination  it  is  found  that  the 
tides  are  not  in  kind  or  in  quality  what  were  ordered,  and 
3  at  once  gives  notice  to  the  shipper  of  this  fact  and  that 
e  holds  subject  to  his  order,  in  such  case  the  act  of  receiving 
not  such  a  performance  as  makes  the  contract  valid  and 
inding  on  him;  and  the  party  shipping  is  bound  for  all 
leight  and  expense  paid  out  in  the  premises;  and  the  con- 
ignee  has  a  lien  on  the  property  to  this  effect.  .  And  in  case 
be  party  does  not  come  forward  and  pay  such  freight  and 
xpense,  and  the  consignee,  in  good  faith,  and  when  the 
nroperty  is  of  such  a  character  as  would  deteriorate  by  length 
•f  storage,  has  some  sold,  his  action  in  the  premises  is  proper 
vidence  to  go  to  the  jury,  to  be  submitted  with  all  the  facts 
i  the  case,  and  to  be  considered  by  them  in  ascertaining  the 
.moant  of  verdict  they  should  find.  Tiie  value  of  the  prop- 
rty  being  the  main  issue  in  such  case,  the  price  it  sold  at,  if 
old  in  good  faith,  is  competent  evidence  to  go  to  the  jury,  to 
how  that  fact,  not  conclusive  but  competent  and  pertinent 
estimony. 

Judgment  reversed,  on  the  ground  that  the  Court  erred  in 
ejecting  Myers'  evidence  in  this  case. 


L  L.  Camp,  plaintiff  in  error,  vs.  Nancy  Philups,  ad- 
ministratrix, defendant  in  error. 

Vliere,  in  a  proceeding  under  the  Relief  Law  of  1868,  setting  np  an 
equitable  defense  against  a  judgment  obtained  in  1860,  it  was  alleged 
in  the  motion  that  the  defendant's  intestate  (then  in  life)  had,  during 
Am  war,  in  1868,  sold  a  valuable  real  estate,  on  the  assnrance  of  the 
plaiBtiff  that  he  would  receive  in  payment  of  his  judgment  the  pro- 
end  it  appeared  in  evidence  that  the  plaintiff  had  agreed  to 
i'bank  bilk;''  that  the  defendant's  intestate  had  sold  his  said 
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estate,  taking  as  part  of  the  consideration  '*  bank  bills/'  then  woftk 
one  for  five  of  currency,  and  had  bj  his  agent,  the  sh^ff  of  tk 
coanty,  tendered  to  plaintiff  bank  bills  to  the  fall  amount  of  the  jadg* 
ment,  which  he  refused,  and  the  bills  were  left  with  the  sheriff,  wbo 
exchanged  them  for  Confederate  money,  and  then  Confederate  boods, 
and  the  whole  was  lost;  and  the  jury  found  the  ezecntlon  sadgfi'ed, 
and  the  Judge  refused  a  new  trial : 

Heldy  That,  whilst  this  Court  is  not  exactly  satisfied  with  the  Terdiet,  it 
not  appearing  positively  that  the  agreement  to  take  the  bills  was  before 
the  sale  by  the  defendant  of  his  property,  yet,  as  there  was  evidence 
from  which  this  might  fairly  be  inferred,  this  Court  will  not  control 
the  discretion  Of  the  Court  below  in  refusing  a  new  trial. 

It  is  not  error  in  the  Court  below  to  refuse  to  make  a  chaiige  requested 
in  writing,  if  the  same  be  not  pertinent  to  the  evidence. 

When  a  distinct  issue  is  presented  in  the  pleadings,  it  is  not  error  in  the 
Judge  to  charge  the  law  in  relation  thereto,  though  the  evidence  be 
very  slight  upon  that  particular  point. 

LocnRAKE,  C.  J.,  concurred: 

Warxer,  J.,  dissented  upon  the  ground  that  the  charge  was  upon  a^ 
turned  facts.    (R.  j 

Relief  Act  of  1868.     New  Trial.     Before  Judge  Green. 
Newton  Superior  Court.     September  Term,  1870. 

On  the  27tli  of  September,  1860,  Green  B.  Turner  ob- 
tained a  judgment  in  said  county  against  Noah  Phillips  for 
$2,000  00  principal,  and  $766  02  interest  to  that  date.  Fi. 
fa.  was  issued  in  October,  1860.  In  May,  1861,  Turner 
transferred  this  fi.  fa.  and  judgment  to  Camp.  Phillipsdied 
in  1864,  and  his  wife  administ^^red  upon  his  estate.  On  the 
5th  of  March,  1867,  she  paid  $650  00  on  said  fi.  fa.  to 
Camp.  On  the  7tli  of  Octol>er,  1868,  the  fi.  fa.  was  levied 
u|)on  certain  property  of  said  Phillips,  deceased.  Mra. 
Phillips  claimed  the  benefit  of  the  Relief  Act  of  1868.  On 
the  trial.  Camp's  counsel  asked  the  Court  to  rule  that  said 
Act  was  unconstitutional,  because  it  impaired  the  obligation 
of  contracts,  etc.     But  he  held  it  to  be  constitutional. 

What  property  Phillips  had  at  the  date  of  the  contract, 
and  what  he  lost  during  the  war  and  by  its  results^  (as  the 
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BtcancipatioD  of  bis  slaves,)  was  shown.  It  is  not  material 
bere.  There  was  no  evidence  that  Turner  or  Camp  had 
IQV  agency  in  tliese  losses.  Besides  that^  there  was  other 
evidence  of  an  effort  to  pay,  as  follows: 

Phillips'  son  testified^  that,  some  time  in  the  last  year, 
Camp  told  him  that  he  met  deceased  near  the  bridge  at  the 
&ctory,  when  deceased  asked  him  if  he  would  take  bank 
money,  and  he,  Camp,  said  he  would,  and  that  when  deceased 
tendered  him  tlie  bank  bills  he  refused  them,  because  they 
were  not  all  bank  bills.  Deceased  sold  the  Cedar  Shoals  to 
Stecdman  at  $18,000  00,  took  ten  shares  in  Covington  Mills 
in  part  payment,  valued  at  $1,000  00.  Steedman  owes  the 
estate  about  $3,000  00,  he  thought,  for  personal  property 
bought  at  the  sale. 

Steedman  swore  that  he  bought  of  deceased  half  interest 
in  the  Cedar  Shoals  at  $18,000  00  in  1863,  and  paid  him 
|d,000  00  in  bank  bills.  He  let  deceased  have  property 
nrorth  $1,500  00  then,  and  yet  witness  bought  some  things 
it  the  sale,  for  which  he  had  never  paid.  Witness  offered 
(3,000  00  for  the  machinery  and  stock,  or  deceased's  part  of 
the  same ;  there  has  been  no  settlement  of  the  debt  since  the 
nrar.  Bank  bills  at  the  time  of  said  trade  were  worth  two 
>r  three  times  as  much  as  the  Confederate  currency;  he  was 
to  pay  deceased  $5,000  00  in  bank  bills,  and  deceased  was  to 
pay  off  the  judgments  against  deceased. 

The  Clerk  of  the  Superior  Court  testified,  that  in  1863 
Phillii)S  deposited  with  him  about  $3,100  00  in  bank  bills, 
jO  pay  off  said ^. /a.;  some  on  Northwestern  Bank,  some  on 
the  Georgia  Railroad  Bank,  and  some  on  the  Bank  of  Ful- 
ton, mostly  Northwestern  Bank,  and  but  little  on  the  Geor- 
^ft  Railroad  and  Banking  Company,  ^yitness  thinks 
Phillips  sold  half  of  his  factory  to  pay  his  debts,  and  that 
tbe  billi}  of  Northwestern  Bank  were  then  about  as  good  as 
inj  bank  bill&  Witness  turned  these  bills  over  to  the  sheriff. 
f.-Xbe  shmff  testified,  that  as  agent  for  Phillips,  he  went  to 
ChMgV:)iiriio  had  the  Ji.  fa.y  and  asked  him  if  he  would  take 
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half  in  bank  bills,  and  half  in  Confederate  money.  Gamp 
refused;  said  he  had  promised  to  take  bank  bills.  He  then 
offered  to  pay  all  in  bank  bills.  Camp  refused,  saying  thit 
he  wanted  Georgia  Railroad  bills.  The  money  was  not  with 
witness  at  the  time,  but  in  his  office,  but  Camp  knew  he  had 
it.  This  money  was  afterwards  invested  in  Confederate 
States  cotton  bonds,  and  they  remained  in  the  office  till  thef 
became  worthless. 

Another  witness  said  that  Northwestern  bills  were  then 
about  as  good  as  any,  and  that  when  the  bills  were  tendered 
to  Camp,  he  said  he  was  going  to  leave  the  country,  and  pre- 
ferred to  hold  the  judgment. 

It  api>eared  by  other  evidence  that  said  investment  in 
bonds  was  made,  and  the  bonds  were  put  in  evidence.  And 
it  was  shown  that  this  was  a  security  debt^  contracted  in 
1856. 

Plaintiff^s  counsel  requested  the  Court  to  charge  the  jury, 
as  follows:  "  1st.   That  tliey  must  render  their  verdict  upon 
principles  of  equity,  as  regulated  by  law.     2d.  That  by  law 
the  judgments  of  a  Court  of  competent  jurisdiction  of  the  per- 
son and  subject  matter,  are  conclusive  of  the  rights  of  the  jwr- 
ties  and  their  privies,  unless  properly  attacked  for  fraud.  3d. 
That  to  reduce  the  judgment  upon  the  ground  of  loss  of  d^ 
fendant,  with  which  plaintiff  had  no  connection,  would  im- 
pair the  obligation  of  that  contract,  which  they  could  not  by 
law  do.     4th.  That  to  entitle  the  defendant  to  a  reduction  of 
the  amount  of  the  judgment,  on  the  ground  of  equities,  th^ee 
equities  must  exist  between  the  parties,  and  at  the  time  of 
the  contract.     5th.  That  the  Court  must  explain  to  the  jnry 
what  the  statute  and  the  law  means  by  the  equities  between 
the  parties.     6th.  That  the  jury  have  no  power  to  make 
contracts  for  the  parties,  nor  have  they  the  right  to  alter  or 
change  the  contract  made  by  the  parties,  nor  have  the  juiy 
the  right  to  mould  the  contract  to  suit  their  pleasure.     That, 
if  the  jury  attempt  to  make  a  contract  for  the  parties,  or  to 
change  or  vary  the  contract  to  suit  their  views  of  equity, 
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lucli  verdici  would  impair  the  obligation  of  the  contract^ 
lod  be  void,  as  in  conflict  with   the  Constitution   of  the 
Joited  States.     7th.  That,  although  the  law  permits  evi- 
lence  to  go  to  the  jury  to  show  the  amount  and  value  of 
he  property,  at  the  time  the  debt  was  contracted,  or  the  con- 
ract  entered  into,  and  to  show  upon  the  faith  of  what  prop- 
rty  the  credit  was  given,  and  of  what  tender  or  tenders  of 
^nient  he  made  to  the  ercditor  at  any  time,  and  that  the 
ton-payment  of  the  debt  was  owing  to  the  refusal  of  the 
feditor  to  receive  the  money  tendered,  or  offered  to  be  ten- 
lered,  and  of  the  destruction  or  the  loss  of  the  property, 
ipon  which  the  faith  of  the  credit  was  given,  and  how  and 
n  what  manner  the  property  was  destroyed  or  lost,  and  by 
vhose  fault,  yet  this  evidence  does  not  justify  the  jury  in 
inding  a  verdict  that  impairs  the  obligation  of  a  contract. 
Che  words  'according  to  the  equities  of  the  case,^  does  not 
ionfer  upon  the  jury  an  unlimited,  arbitrary  discretion.  But. 
hey  roust  render  their  verdict  on  principles  of  equity  as 
regulated  by  law,  and  that  by  law,  judgments  of  a  Court  of 
x>mpetent  jurisdiction  of  the  person  and  subject  matter  are 
conclusive  of  the  rights  of  the  parties,  unless  attacked  prop- 
erly for  fraud.     All  of  which  said  written   requests   were 
refused  by  the  Court.     The  Court  charged  the  jury  as  fol- 
lows: 

First.  He  read  to  the  jury  the  first  and  second  sections  of 
&n  Act  of  the  Legislature  of  Georgia,  entitled  an  Act  for  the 
Belief  of  Debtors,  and  to  authorize  the  adjustment  of  debts 
upon  the  principles  of  equity,  passed  in  1868,  and  instructed 
the  jury  that  the  said  Act  was  constitutional,  and  that  the 
Supreme  Court  had  so  decided  it.  Second.  As  requested  in 
writing  by  counsel  for  defendant,  the  Court  charged  the  jury 
'dial  if  Camp  agreed  with  Phillips  to  receive  bank  bills  in 
payment  of  the  debt,  and  Phillips  went  forward  and  sold 
pAipertj  at  a  less  price  than  he  could  have  got  for  it  in  the 
MMOIOD  currency  of  the  country,  and  Phillips  tendered  him 
^(fauik  bills  in  a  reasonable  time,  then  it  amounts  to  a 
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payment,  and  that  they,  tlie  jury,  should  find  for  Mrs.  Phil- 
lips.    The  jury  returned  a  verdict  as  follows:  *^  We,  the 
jury,  find  in  favor  of  the  movant,  Mrs.  Nancy  Phillips,  ad- 
ministititrix,  and   that  the  fi,  fa,  and  judgment  has  been 
paid."     Whereupon  counsel   for  plaintiff  moved  for  a  new 
trial  in  the  said  cause,  on  the  following  grounds,  to-wit:  Be- 
cause the  Court  held  said  Act  of  1868  to  be  constitutional; 
because  he  charge<l,  as  requestecf  by  defendant,  when  there 
was  no  evidence  to  support  said  charge;  because  the  Court 
refused  to  charge  as  requested  by  plaintiff's  counsel ;  becanae 
the  verdict  was  contrary  to  evidence,  etc. ;  and  because  of  the 
admission  of  certain  evidence  not  material  for  our  purposes. 
He  refused  a  new  trial  on  all   the  grounds  taken,  and  alao 
because  said  judgment  was,  on  its  face,  dormant. 

This  refusal  of  a  new  trial  was  then  and  there  protested 
against,  counsel  for  plaintiff  stating,  in  his  place,  that  the 
plaintiff,  before  the  lapse  of  the  seven  years  from  the  date  of 
the  said  judgment,  had  sued  out  a  summons  of  garnishmeot 
for  Enoch  Steed  man  on  this  said  judgment,  and  had  judg- 
ment on  said  garnishment  for  a  large  amount  of  this  debt, 
and  that  the  said  order  in  that  form  might,  under  the  said 
verdict  and  judgment  in  the  said  case,  injuriously  affect  the 
rights  of  the  plaintiff,  for  that  defendant  had  already  moved 
to  vacate  the  said  judgment  on  the  garnishment  against  E. 
Steedman.  With  the  record  of  the  cause,  the  Clerk  sent  op 
a  copy  of  said  garnishment  papers,  showing  the  truth  of  said 
statement. 

The  refusal  of  a  new  trial  is  assigned  as  error. 


John  J.  Floyd,  for  plaintiff  in  error. 


A.  M.  Speer;  A.  B.  Sims,  for  defendant. 


ATLANTA,  JANUARY  TERM,  1871.    295 

Camp  vs.  Phillips. 

McCay,  J. 

This  18  a  case  under  the  Relief  Act  of  1868.  Before  that 
Act,  the  defendant  in  the  judgment  would  have  been  com- 
pelled to  set  up  her  rights  in  equity.  Under  that  Act;  she 
laBerts  them  in  a  Court  of  law.  Her  claim  is,  that^  by  the 
x>nduct  of  the  plaintiff  in  the  judgment^  since  the  date  of 
he  contract^  and  since  the  judgment  an  equity  has  arisen  be- 
ween  them,  which,  under  the  Act  of  1868,  she  is  entitled  to 
lave  adjusted. 

It  is  admitted  that  if,  in  fact,  Phillips  sold  his  property  for 
lank  bills,  or  procured  bank  bills  in  any  way,  on  the  prom- 
Be  of  Camp  to  take  them  in  discharge  of  the  judgment,  and 
}amp,  after  Phillips  had  so  procured  them,  capriciously  re- 
used to  receive  them,  and  they  were  lost  in  Phillips'  hands, 
hen  such  an  equity  does  exist.  The  whole  case  turns  on  the 
acts.  They  have  been  submitted  to  a  jury,  the  jury  has 
Missed  upon  them,  the  Judge  has  refused  a  new  trial,  and  an 
ippeal  is  made  to  this  Court  to  set  aside  the  verdict  and  re- 
verse the  judgment  of  the  Court. 

To  justify  this,  the  verdict  must  not  only  be  strongly  and 
lecidedly  against  the  weight  of  the  testimony,  but  the  Judge 
nust  have  abused  his  discretion  in  refusing  to  disturb  it.  It 
X)me8  to  us  under  the  sanction  of  the  decision  of  twelve 
sworn  men,  neighbors  of  the  parties,  clinchfed  by  the  judg- 
ment of  the  Court  who  heard  the  evidence.  For  myself,  I 
believe  the  verdict  of  the  jury  to  be  right,  on  the  facts. 

It  is  perfectly  established  that  Phillips  sold  his  property 
for  the  purpose  of  paying  his  debts;  that  Camp  promised 
bim  he  would  take  bank  bills;  that  Phillips  required  of  the 
purchaser  bank  bills;  that  such  a  requirement  was  unusual 
lod  bank  bills  at  a  considerable  premium,  indeed,  as  the 
history  of  the  times  is,  they  were  thought  to  be  as  good  as 
gold  ;  that  this  particular  execution  was  in  the  mind  of  Phil- 
lips and  of  the  purchaser ;  that  Camp  refused  to  take  the 
\nihp  though  tendered  by  the  sheriff,  shortly  after  the  sale, 
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and  that  tlic  bills  were  lost  bv  the  results  of  the  war.  Tlieie 
is  not  a  break  iu  this  testimouy  but  one.  It  is  not,  I  admit, 
perfectly  clear  that  Phillips  acted  on  the  promise  of  Camp,  or 
that  this  promise  of  Camp  was  before  the  sale  of  his  propertf 
by  PhiIIi[id.  The  dates  of  the  several  events  are  not  giro 
in  the  bill  of  exceptions,  but  it  seems  to  nie  tliat  the  evideoee 
of  Camp's  promise  being  anterior  to  the  sale  is  sufficientlj 
strong  to  sustain  the  verdict. 

The  money  does  not  seem  to  have  gone  into  Phillip'i 
hands  at  all.  Evidently  the  purchaser  required  it  to  be  [MO" 
ed  directly  to  the  officers;  as  the  execution  was  in  Campus 
hands,  they  make  the  offer  to  pay.  Evidently  the  money 
was  procurcil  by  Phillips,  deposited  with  the  Clerk  and  ten* 
dere<I  in  view  of  the  promise.  The  inference  from  the  actual 
facts  is  strong.  Why  should  Phillips  exact  bank  bills? 
Why  should  the  money  be  de[)Osited  with  the  Clerk?  Why 
should  Camp  culmit  to  the  sheriff  that  he  had  made  the 
promise,  if  it  was  not  understood  that  the  promise  to  take 
the  bills  was  Philli[>s'  motive  for  the  sale  and  for  exacting 
the  payment  in  bank  bills.  We  think  the  jury  had  a  right 
so  to  concluda  Indeed,  we  do  not  doubt  but  that  this  was 
the  truth  of  the  case.  If  this  be  so,  the  equity  of  the  case 
was  with  the  complainant,  and  the  verdict  ought  to  stand. 
The  inference  from  the  whole  conduct  of  Steedman,  Phillip0| 
the  sheriff,  and  of  Camp  himself,  that  this  promise  was  be- 
fore t)ie  sale,  is,  to  my  mind,  very  strong,  and  I  cannot  con- 
sent to  set  aside  this  verdict,  and  hold  the  jury  to  have  acted 
contrary  to  the  evidence,  because  I  cannot  say  that  the  infer- 
ence is  irresis table. 

LocHRANE,  C.  J.,  concurring. 

The  facts  in  this  case  have  already  been  stated,  and  it  is 
not  necessary  to  recite  them  further  than  it  may  be  neceasaiy 
to  elucidate  our  opinion  of  concurrence  in  the  judgment  pro- 
nounced by  the  Court.     In  Graham  vs.  Clarke^  this  CoQCt 
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held  tljat,  to  sustain  a  plea,  under  the  Relief  Act  of  1868, 
it  must  appear  that  the  loss  which  the  defendant  claims  as  an 
equitable  ground  for  reducing  the  plaintiff's  claim  was,  in 
some  way,  the  fault  of  the  plaintiiF.  Mere  loss  of  property, 
by  the  late  war,  or  in  consequence  of  its  result,  is  not  suffi- 
dent  ground  for  the  reduction  of  a  debt  contracted  before  the 
war.  Such  is  the  judgment  of  the  Court  in  the  case  referred 
to;  aud  the  naked  issue  in  this  case  is  whether  there  was  suf- 
ficient testimony  to  sustain  the  finding  of  the  jury,  under  the 
principles  of  law  which  we  have  laid  down.  For,  if  the  rec- 
ord discloses  such  testimony,  even  although  it  is  slight,  this 
Court  will  not  reverse  the  judgment  of  the  Court  below  re- 
fitting to  grant  a  new  trial.  Upon  this  point  we  may  remark, 
io  advance,  that  there  is  no  diiQculty  in  sustaining  the  ver- 
dict of  the  jury,  upon  the  ground  that  Camp  agreed  to  re- 
ceive bank  bills  in  payment  of  this  execution.  The  question 
I8»at  what  time;  whether  before  the  sale  of  the  proi)erty  of 
Phillips,  or  subsequently  thereto.  Steedman  testifies  that,  at 
the  time  he  purchased  the  property  from  Phillips,  the  agree- 
n»ent  between  Phillips  and  himself  was  that  he,  Philliiw, 
was  to  pay  off  the  executions  existing  against  him,  and  that 
lie  paid  Philli{)s  bank  bills  as  part  consideration  for  the  pur- 
chase of  the  property.  The  amount  of  the  execution  was 
deposited,  in  bank  bills,  with  the  Clerk  of  the  Superior 
Court,  from  which  the  execution  issued,  and  were,  by  him, 
tamed  over  to  the  sheriff,  who  offered  them  to  the  plaintiff 
^  error,  who  admitted  he  had  agree<l  to  take  bank  bills,  but 
'equired  Georgia  Railroad  bills,  and  refused  such  as  were 
wen  offered.  In  a  conversation  between  young  Phillips  and 
Camp,  Camp  admitted  that  he  had  agreed  to  take  bank 
ojoney  from  his  father  in  payment  of  his  execution. 

In  the  view  which  we  take  of  the  evidence  in  this  case^  we 

M  satisfied,  from  all  the  surrounding  circumstances,  that 

ikrft  was  evidence  upon  which  the  jury  might  find  that  the 

*>ikv'by  PhillipSy  of  his  property  for  bank  bills,  with  which 

1^  pay  bi8  debts,  coupled  with  the  admission  of  Mr.  Camp 

Yoi*.  XLn— ao. 
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that  he  had  agreed  to  receive  such  currency  in  pajment  for 
]ns  judgment,  and,  when  tendered  to  liim  by  the  sheriff,  his 
objection  only  being  to  the  character  of  the  bank  bills,  tnd 
not  to  the  fact  that  he  had  so  agreed  to  receive  bank  bilk) 
was  such  an  admission,  coupled  with  such  sale,  and  tender, 
and  deposit,  to  the  amount  of  the  execution  in  the  Clerk's 
office  of  the  Superior  Court,  as  sustained  the  jury  in  their 
finding.  It  will  be  recollected,  in  this  case,  that  Mr.  Phil- 
lips, the  party  with  whom  this  agreement  was  originallj 
made,  in  1863,  and  who  made  this  sacrifice  of  his  pro|ieit)r 
for  a  currency  which  had  ceased  to  be  common  or  nsaal  io 
transactions  of  trade  or  businev,  sleeps  in  his  grave  sintt 
1864,  and  that  the  evidence  of  this  contract  comes  from  the 
lips  of  Camp,  by  admissions  made,  and  nowhere  controverted 
or  contradicted  in  this  record,  and  must  be  taken  in  conDe^ 
tion  with  the  acts  of  Phillips,  as  appears  from  the  evidence 
of  the  Clerk  and  sheriff,  with  every  legitimate  inference  thit 
may  shed  light  upon  the  purpose  of  the  one,  as  connected 
with  the  promise  and  agreements  of  the  other.  I  therefore 
concur  in  the  opinion  pronounced  by  the  Court,  upon  the 
principle  that  the  agreement  to  take  the  Imnk  bills  iu  extin- 
guishment of  this  execution  before  the  sale  of  the  propertr 
was  sufficiently  proved  to  sustain  the  finding  of  the  jury. 

For  myself,  however,  I  do  not  hold  it  necessary,  to  bring 
the  defense  within  the  principle  of  the  Relief  Act,  that  the 
party  should  have  sold  his  property  upon  au  agreement  firrt 
entered  into  before  the  sale;  that  the  plaintifiT  should  rcoeire 
the  bank  bills;  nor  do  I  hold  such  to  be  the  principle  held 
by  this  Court  in  40th  Georgia.  The  Judge,  in  delivering 
that  opinion,  evidently  puts  each  case  upon  its  own  pecnliir 
equities;  and  in  the  case  of  CiUts  &  Johnson  vs.  Hardetfin 
SSih  Georgiay  defining  the  equities,  as  well  as  the  gencfsl 
pro|X)sition  therein  laid  down  by  the  Court,  and  in  a  iat 
construction  of  the  statute,  any  act  of  the  plaintiffi  growing 
out  of  the  contract,  or  arising,  subsequently,  by  which  the 
.plaintiff  had  occasioned  a  loss  by  some  failure  of  his  to  do 
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what  he  had  agreed,  or  which  wouhl  connect  hiiu  with  such 
)o68  by  virtue  of  any  act  upon  his  part,  ought  to  go  to  the 
jary,  to  be  by  them  considered  and  adjudicated.  And,  while 
V6  recognize  the  mere  whim  of  the  jury  in  the  assertion  of 
equity,  without  proof,  will  not  be  supported  by  the  Courts, 
still,  their  discretion  is  broad — intentionally  broad — as  con- 
fcired  by  the  statute,  where  even  proof  is  slight  to  connect  the 
plaintiff  with  the  loss  of  the  defendant's  property,  which 
may  be  prove<l  by  circumstances  as  well  as  by  positive  testi- 
mony. This  discretion  ought  not  be  interfered  with  or  set 
iBide,  except  in  very  flagrant  cases  of  abuse.  And  where, 
io  1863,  a  party  agreed  to  take  any  specific  currency  in  ex- 
tinguishment of  a  debt,  in  or  out  of  judgment,  and  the  de- 
Rsndent,  by  sale  of  property,  or  by  loan,  or  in  any  other 
manner  procured  said  funds  and  tendered  them,  in  compli- 
ince  with  such  agreement,  and  the  plaintifl*  refused  to  per- 
Torm  what  he  had  agrceil,  such  failure  constitutes  an  equity, 
ander  the  statute,  the  adjustment  of  which,  by  verdict,  the 
Ooarts  would  not  be  authorized  to  disregard  and  set  aside. 

Wakner,  J.,  dissenting. 

This  was  an  application  to  open  a  judgment  under  the 
provisions  of  the  second  section  of  the  Relief  Act  of  1868, 
ftnd,  upon  the  trial  of  an  issue  between  the  parties,  the  Court 
oharged  the  jury,  "that  if  Camp  agreed  with  Phillips  to  re- 
ceive bank  bills  in  payment  of  the  debt,  and  Piiillips  went 
forward  and  sold  property  at  a  less  [)rice  than  he  could  have 
got  for  it  in  the  common  currency  of  the  country,  and  Phil- 
lips tendered  him  the  bank  bills  in  a  reasonable  time,  then 
it  amounts  to  a  payment,  and  that  the  jury  should  find  for 
Mt9.  Phillips.''  The  charge  of  the  Court  assumes  that  there 
iM  evidence  that  Camp  agreed  with  Phillips  to  receive 
IWIIe  bills  in  payment  of  his  debt  before  Phillips  sold  his 
^ff^fjfittff  whereas,  there  is  no  evidence  in  the  record  of  any 
»ment  between  the  parties.  The  charge  of  the  Court 
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also  assumes  that  there  was  evidence  that  PhiUips,  in  puna- 
ance  of  that  agreement^  went  forward  and  sold  his  property 
at  a  has  price  in  bank  hills  than  he  could  have  got  for  it  in 
the  common  currency  of  the  country ;  whereas,  there  is  no 
evidence  in  the  record  that  Phillips  went  forward  and  8(dd 
his  property  at  a  less  price  in  bank  bills,  in  pursuance  of  thtt 
or  any  other  agreement  made  with  Camp. 

This  charge  of  the  Court  to  the  jury,  in  view  of  the  facts 
disclosed  by  ihe  record,  was,  in  my  judgment,  erroneous,  and 
being  in  relation  to  a  vital  point  in  the  case  for  the  consider- 
ation of  the  jury  in  adjusting  the  equities  l)etween  the  par- 
ties, I  am  of  the  opinion  the  judgment  of  the  Court  below 
should  be  reversed. 


The  Macx)n  &  Western  Railroad  Company,  plaintiff  in 
error,  vs,  James  M.  Barer,  defendant  in  error. 

1.  Where,  in  an  action  brought  under  the  provisions  of  section  2988  of 
the  Code,  for  stock  killed,  the  notice  required  was  served  personally 
by  the  plaintiff,  who  attached  his  affidavit  of  such  service  thereto: 

Hddy  That  such  affidavit  was  sufficient  evidence  of  such  serricei  ud 
not  being  traversed,  it  was  not  necessary  to  have  produced  the  witnetf 
on  the  stand  to  prove  the  same. 

Held  agaitij  When  the  defendant's  counsel  requested  the  Jodgv  to 
charge  the  jury,  *'  that  Mrs.  B.  turning  out  the  cow  in  the  vidnity  of 
the  railroad  just  before  the  coming  of  the  train,  was  negligence  ud 
carelessness  to  be  considered  by  the  jury,  and  that  when  said  cow  gol 
upon  the  track  it  made  B.  a  trespasser,^'  which  the  Judge  refused,  bm 
charged  the  jury,  '*  that  if  it  were  shown  that  plaintiflTs  cow  was  in- 
jured by  the  defendant's  servants,  the  law  presumes  negligence  oi 
their  part  and  they  must  explain  it,  and  the  fact  that  Mrs.  B.  tamoi 
out  the  cow,  in  the  vicinity  of  the  railroad,  before  the  train  came, 
no  evidence  of  carelessness  to  be  considered  by  the  jury,  and  il 
not  true  that  if  said  cow,  so  turned  out,  got  upon  the  track  itm^ 
plaintiff  a  trespasser,  unless  it  was  inclosed  by  a  lawful  fence,  tkil 
such  refusal  and  the  charge  given  by  the  Court  was  not  error,  oadoi 
the  facts  of  the  case :  for  the  fact  of  contributory  negligence  cannot 
be  presumed  against  the  owner  of  such  cattle  as  ordinarily  are  tomod 
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,  by  turning  such  animals  out,  and  the  act  of  their  going  upon  an 
Qclosed  railroad  tracic  did  not  constitute  him  a  trespasser. 

tilroads.  Nej2;ligeiice.  Evidence.  Trespass.  Before 
;e  LocHRANE.  Clayton  Superior  Court.  September 
I,  1870. 

iber  brought  ease  against  the  Macon  &  Western  Rail- 
Company  for  killing  his  cow  on  the  26th  of  May,  1869. 
be  trial,  Buber's  counsel  offered  iu  evidence  a  notice,  as 
sra: 

>RGU,  Clayton  County: 

ike  Macon  dt  Western  Railroad  Company : — You  are  hereby  noti- 
lai  within  the  lust  three  months,  to-wit,  on  the  26th  of  May  last 
you  damaged  the  subscriber  by  killing  a  milch  cow  belonging  to 
ly  the  running  of  a  car,  engine  or  locomotive  or  other  machinery 
ar  road  ;  and  desiring  that  the  amount  of  damages  may  be  legally 
ed,  you  are  hereby  required  by  agent  or  attorney,  or  in  person,  to 
r  at  the  next  term  of  the  Superior  Court  to  be  held  in  said  county 
)  second  Monday  iu  September  next,  then  and  there  to  show  cause, 
exist,  why  the  damages  shall  not  be  assessed  according  to  law. 
.8th  of  August,  1869.  JAMES  M.  BABER." 

ft  the  back  of  this  notice  was  an  affidavit  by  Baber, 
tiff,  that  he  served  a  copy  of  said  notice  on  the  defen- 
8  agent  at  Jonesboro,  on  the  18th  of  August,  1869. 
ndant's  counsel  objected  to  said  paper  as  evidence,  be- 
I  it  did  not  sufficiently  describe  the  damage  done  and 
use  the  affidavit  of  plaintiff  was  insufficient  evidence  of 
Tvioe. 

lese  objections  were  overruled,  and  the  paper  was  read 
B  jury.  The  evidence  of  the  plaintiff's  witnesses  showed 
on  the  morning  of  the  26th  of  May,  1869,  just  before 
aaal  time  for  the  coming  of  the  morning  train  by  Ba- 
,  Mrs.  Baber  turned  out  said  cow ;  that  the  cow  was 
RiBiung.  along  the  side  of  the  track  and  in  front  of  the 
ki^lrtlMl  eaid  train  arrived ;  that  she  suddenly  tried  to 
;|ftAinMsk  iu  front  of  the  engine  and  was  either  struck 
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by  tlie  enfj^ine  or  kicked  at  it;  that  she  was  injured  thereby 
and  from  that  injury  died  in  a  few  days ;  that  the  train  was 
running  at  usual  speed.  The  engineer  and  fireman  testified 
positively  that  the  engine  did  not  touch  the  cow.  Other 
facts  showed  that  tlje  cow  was  injured  by  the  engine.  And 
this  was  conceded  by  defendant's  counsel.  But  they  relied 
upon  said  evidence  to  show  that  it  was  an  accident  caused  by 
the  cow's  crossing  in  front  of  the  engine  so  suddenly  as  not 
to  attract  the  attention  of  the  engineer  or  fireman.  The 
value  of  the  cow  was  shown. 

Defendant's  counsel  requested  the  Court  to  charge  the  jury 
that  Mrs.  Baber's  turning  the  cow  out,  in  the  vicinity  of  the 
railroad,  just  before  the  coming  of  the  train,  was  negligence 
and  carelessness,  to  l)e  considered  by  the  jury,  and  that  when 
Raid  cow  got  upon  the  track  it  made  Baber  a  trespasser.  The 
Court  refused  so  to  charge,  but  charged,  that  if  plaintiff's 
cow  was  injured  by  defendant's  servants,  the  law  presumes 
negligence  on  their  part,  and  they  must  explain  it;  that  the 
fact  tliat  Mrs.  Baber  turned  out  the  cow  in  the  vicinitvof 
the  railroad  before  the  train  came  was  no  evidence  of  care- 
lessness to  be  considered  by  the  jury,  and  that  it  was  not 
true  that  if  said  cow,  so  turned  out,  got  upon  the  track  it 
made  plaintiff'  a  trespasser,  unless  it  was  shown  that  the  de- 
fendant's road  was  inclosed  with  a  lawful  fence.  The  ve^ 
diet  was  for  the  plaintiff  for  the  value  of  the  cow. 

Defendant's  counsel  moved  for  a  new  trial,  upon  the 
grounds  that  the  verdict  was  strongly  and  decidedly  against 
the  weight  of  the  evidence,  and  because  the  Court  erred  in 
admitting  said  notice  as  evidence;  in  refusing  to  cliargetf 
requested,  and  in  charging  as  lie  did.  He  refused  a  new 
trial,  and  that  is  assigned  as  error  on  each  of  said  grounds. 

A.  W.  Hammoxd  &  Sox,  for  plaintiff  in  error,  as  to 
service  of  notice,  cited  Act  of  1853;  18th  Ga.,  247.  As  to 
fences:  Prince's  Dig.,  256;  Cobb's  N.  D.,  18;  R.  Code, sec- 
tions 1458,  d  scfj.    As  to  negligence  and  trespass:  18th  Gii 
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B^679;  19th,  436-7;  24th,  75;  27th,  113;  28th,  93,  111; 
30th,  22;  37th,  593;  38th,  431 ;  Code,  sec.  2980. 

* 

TiDWELL,  Fears  &  Arnold,  for  defendant. 

LOCHRANE,  C.  J. 

1.  This  was  an  action  brought  by  Baber  against  the  Macon 
&  Western  Railroad  for  the  value  of  a  cow  killed  at  Jodcs- 
boK),  on  the  railroad.  There  are  but  two  questions  which 
ire  made  by  the  bill  of  exceptions.  One,  as  to  the  suffici- 
»»cy  of  the  notice,  under  the  Act  of  1853 ;  and  the  other,  on 
lie  charge  of  the  Court.  The  record  discloses  that  the  notice 
ras  written  in  the  terms  of  the  Act,  and  was  served  by  Ba* 
Hsr  personally,  and  an  affidavit  of  such  service  is  attached  to 
be  notice  returned  to  Court.  The  question  is,  was  this 
lotioe  proven  by  such  affidavit:  Code,  section  2988,  pro- 
vides for  notice:  '*  Any  person  whose  stock  has  been  killed 
\y  the  running  of  cars  may  serve  a  written  notice  describing 
he  property,''  etc.;  then  describing  what  it  shall  contain, 
ad  on  wiiom  to  be  served,  and  is  silent  as  to  who  shall 
erve  such  notice,  or  how  it  shall  be  proven.  In  this  case 
be  notice  conforms  to  the  requirements  of  the  law,  and  the 
imple  question  raised  is,  whether  the  affidavit  of  the  party 
erving  was  sufficient  proof  of  such  service. 

We  have  considered  this  question  by  the  analogies  and 
easons  which  would  require  other  proof  of  service  than  that 
ontained  in  the  record.  If  we  go  to  tiie  service  required  by 
parties  other  than  the  sheriffs  or  such  officials,  the  practice 
f  Courts  require  that  an  affidavit  will  be  attached  or  filed 
y  such  parties.  Section  4126,  Code,  provides  for  such  mode 
a  matters  in  equity.  And  why  would  not  this  be  better 
videdce  of  the  fact  than  to  require  the  witness  in  Court  ? 
^b»  answer  may  be  made  that,  the  fact  of  notice  being  im- 
orfpuit  to  maintaining  the  suit,  the  right  of  cross-examina- 
jpn  is  taken  from  the  party  by  permitting  an  affidavit  to 
piKPpIisli  the  purpose ;  but  we  see  no  sufficient  reason,  in 
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such  argument,  to  counteract  other  and  more  competent  mat- 
ters connected  with  its  admission. 

It  will  be  admitted  that  the  only  fact  proven  by  the  affida- 
vit is  that  of  service;  the  notice,  itself,  is  filed  in  Court, and 
ougiit  to  have  upon  its  face  evidence  that  it  had  been  served; 
the  record  would  be  incomplete  without  it.  Again,  the  imrty 
serving  may  die,  and  then  tiiere  would  be  manifest  injustice 
in  such  requirement. 

Again,  if  he  were  present  in  Court,  he  could  only  prove  the 
fact  of  service.  And  if  this  is  denied,  the  aiBdavit  may  be 
traversed,  and  an  issue  made,  and  the  facts  tried.  But  when 
there  is  no  traverse,  for  what  benefit  demand  an  unnecessary 
thing  not  afTecting  the  merits  of  the  case?  In  our  opiniooi 
such  notice,  with  affidavit  filed  and  attached  thereto,  is  the 
most  efficient  and  proper  compliance  with  the  statute. 

2.  The  Court,  after  the  evidence  was  submitted  to  the 
jury,  was  requested  to  charge  them :  "  That,  Mrs.  Ba))er  turn- 
ing out  the  cow  in  the  vicinity  of  the  railroad  just  before 
the  coming  of  the  train,  was  negligence  and  carelessness,  to 
be  considered  by  the  jury,  and  that  when  said  cow  got  upon 
the  track,  it  made  Baber  a  trespasser,"  which  the  Court  re- 
fused, and  charge<l  the  jury  that,  "if  it  were  sliown  that 
plaintiff's  cow  was  injured  by  the  defendant's  servants,  the 
law  presumes  negligence  on  their  jKirt,  and  they  mast  explain 
it;  and  the  fact  that  Mrs.  Baber  turned  out  the  cow,  in  the 
vicinity  of  the  railroad,  before  the  train  came,  was  no  evi- 
dence of  carelessness,  to  be  considered  by  the  jurj',  and  it 
was  not  true  that,  if  said  cow,  so  turned  out,  got  u|>on  the 
track,  it  made  plaintiff  a  trespasser,  unless  it  was  shown  thai 
the  defendant's  road  was  inclosed  by  a  lawful  fence."  Was 
the  refusal  to  charge  and  the  charge  given  by  the  Court 
error?  We  have,  in  various  cases,  laid  down  the  principles 
governing  negligence,  upon  the  jxirt  of  railroads,  and  it 
would  be  an  unnecessary  trespass  to  reiterate  principles  ao 
plainly  and  uniformly  established. 

The  first  question  raised  upon  the  charge  of  the  Coart  ifl^ 
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that  the  turning  out  of  the  cow  in  the  vicinity  of  the  rail- 
road was  not  negligence.     Under  the  well  known  policy  and 
kws  of  this  State,  owners  of  cattle  are  not  compelled  to  keep 
Aem  up,  or  send  care-takers  to  watch  them.     Cows  are,  ordi- 
larily,  milked  and  turned  out ;  and,  under  the  facts  in  this 
one,  we  do  not  think  it  was  error  in  the  Court  below  to  re- 
ibfle  the  charge  requested.     This  case  differs  from  the  one  in 
I9th  OeorffiGf  437;  for  the  owner  of  mules  may  have  been 
guilty  of  some  degree  of  negligence  in  letting  them  run  at 
krge,  in  the  vicinity  of  an  uninclosed  railroad   track ;  for 
mules  are  a  class  of  animals  generally  kept  up;  their  value 
and  disposition  to  stroll  off  makes  it  a  matter  of  common 
prudence  to  have  them  tended,  near  an  uninclose<l  railroad 
track.     But  with  cattle  it  is  different.     The  universal  prac- 
tice of  our  people  is  to  let  them  out,  and  only  in  exceptional 
eases,  are  they  kept  up.     And  we  do  not  think  the  Court 
erred  in  charging  the  jury  as  he  did. 

As  to  the  otiier  question,  is  the  charge  of  the  Court  that 
it  was  not  true  that,  if  the  cow  got  upon  the  track,  the  owner 
was  a  trespasser,  unless  the  railroad  was  inclosed  by  a  lawful 
fence.  In  reviewing  the  different  cases  upon  this  subject 
which  have  been  decided,  we  are  unable  to  gather  more  than 
mere  general  analogies,  on  account  of  the  different  statutory 
provisions  prevailing  in  the  different  States,  the  risk  of 
liability  is  more  binding  on  railroads  west  than  east,  and 
no  well  settled  distinctions  are  drawn  in  the  principles  con- 
trolling the  various  cases.  So  that  we  come  to  the  decision 
of  this  subject  in  the  light  of  our  own  previous  adjudica- 
tions. 

The  Code  contains  the  general  principle.  Railroads  are 
liable  except  there  be  some  fault  or  negligence  upon  the  part 
df  the  plaintiff.  If  the  law  does  not  require  him  to  keep  up 
bis  oattle  he  cannot  be  held  negligent  in  not  doing  so.  It 
night  be  said  that  there  is  no  law  requiring  railroad  cor|)or- 
itioiie  to  fence  their  roads.  But  this  being  true,  it  does  not 
Mhnrthat  failing  to  fence,  all  that  flows  from  the  fact,  is  their 
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failure  to  recover  in  cases  of  trespass  on  their  roads.  This 
is  not  the  law.  The  law  makes  them  liable  for  the  damage 
done,  and  they  may  calculate  the  consideration  of  paying  for 
stock  killed  or  fencing;  but  we  cannot  hold  that  such  ani- 
mals as  run  at  large  are  trespassers  because  they  get  u|)onia 
uninclosed  railroad,  no  more  than  upon  an  uninclosed  field; 
no  more  than  a  rabbit  or  dog  running  over  it.  And  we  do 
not  think  the  Court  erred  in  its  charge  upon  this  subject  un- 
der the  facts  of  this  case.  In  Buxton  vs.  Northeastern  Bail- 
way  Company,  Law  Reports,  111  ;  Sweeney's  Bench  cases, 
Sushing,  Judge,  hehl  under  68th  section,  8  Vic.;  requirii^ 
the  railroads  to  keep  fences — ''  if  the  fence  is  not  sufBcienti 
and  in  consequence  the  cattle  in  the  adjoining  fields  stray  on 
to  tho  line  and  are  killed,  the  company  are  answerable  to  the 
owners,  whether  they  are  guilty  of  negligence  or  not."  And 
upon  the  same  principle,  when  the  railroad  has  no  fence,  we 
tiiink  the  same  rule  would  apply  ;  for  the  doctrine  of  ooo* 
tributory  negligence  cannot  be  presumed  against  the  owner 
of  stock  in  one  csise  more  than  in  another. 

Judgment  affirmed. 


Isaac   Wheeler,   plaintiff  in   error  vs.  The  State  op 

Georgia,  defendant  in  error. 

On  the  trial  of  a  prisoner  who  was  indicted  for  the  crime  of  murder  in 
the  county  of  DeKalb,  where  the  crime  was  committed,  afler  endetT* 
oring  to  procure  an  impartial  jury  in  the  usual  manner  pointed  oat  by 
law,  the  presiding  Judge  became  satisfied  that  an  impartial  jury  conW 
not  be  obtained  in  that  county,  and  passed  the  following  order:  **Th« 
State  vs.  Isaac  Wheeler — The  Court  being  satisfied  that  an  impartiil 
jury  cannot  be  obtained  in  the  county  of  DeKalb,  for  the  trial  of  ths 
above  stated  case,  it  is  ordered  by  the  Court  that  said  case  be  trani* 
ferred  as  to  the  defendants,  from  the  county  of  DeKalb  to  the  coanty 
of  Fulton,  and  that  the  same  be  tried  in  said  county  of  Fulton  instetd 
of  the  county  of  DeKalb,  and  that  the  Clerk  of  the  Court  in  DeKilb 
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^lake  out,  certify,  and  transmit  a  complete  transcript  of  the  record  in 
•aid  case  to  the  Clerk  of  Fulton  Superior  Court. 

[Signed.]  J.  D.  POPE,  j.  s.  o." 

Iiis  order  of  removal  was  objected  to  by  the  defendant,  which  objection 
was  entered  of  record,  but  there  is  no  error  assigned  in  this  Court  aa 
to  that  decision  of  the  Court  in  DeKalb,  as  required  by  the  4191st  sec- 
tion of  the  Code,  so  as  to  enable  this  Court  to  review  it.  There  ia 
another  order  in  the  record  for  the  discharge  of  the  jurors  who  had 
been  sworn,  in  which  it  is  recited,  ^*  that  the  Court  having  proceeded 
according  to  law  to  obtain  a  jury  to  try  said  case,  and  having,  after 
using  all  necessary  means,  failed  to  obtain  a  jury,  the  jurors  were  dis- 
charged, and  a  new  trial  ordered,  which  was  signed  by  the  presiding 
Jadge.  On  the  trial  of  the  case  in  Fulton  county,  the  defendant  moved 
to  set  aside  the  order  removing  the  case,  demurred  and  plead  to  the 
jarisdiction  of  the  Court  of  that  county,  insisting  upon  his  right  to  be 
tried  in  DeEalb  county,  in  which  the  crime  was  committed,  which  mo- 
tion, demurrer  and  plea  were  overruled  by  the  Court. 
^eld,  That  under  the  Constitution  the  Superior  Court  of  DeKalb  coufity, 
in  which  the  crime  was  committed,  had  the  original  jurisdiction  for  the 
trial  of  the  defendant,  except  when  the  presiding  Judge  thereof  is  sat- 
isfied that  an  impartial  jury  could  not  be  obtained  in  that  county ;  and 
in  that  event,  the  Court  had  the  power  and  authority,  under  the  Con- 
fltitation,  the  Act  of  6th  of  October,  1868,  and  the  4593d  section  of  the 
Code,  with  the  consent  of  the  Solicitor  General  and  defendant,  or  his 
counsel,  to  select  the  county  in  which  the  defendant  shonM  be  tried, 
and  to  order  the  case  transferred  accordingly.  The  Court  map  trans- 
fer the  case  to  the  county  agreed  on  by  the  parties,  or  in  the  event 
they  fail  or  refuse  to  agree  upon  any  county,  then  the  Court  may  trans- 
fer the  trial  to  such  county  as  he  may  select.  The  record  in  this  case 
does  not  show  that  there  was  any  agreement  as  to  the  county,  but  the 
legal  presumption  in  favor  of  the  judgment  is,  tliat  they  failed  or  re- 
fused to  agree  upon  any  county. 

feld  furthtr,  That  the  judgment  of  the  Court  in  DeKalb  county,  re- 
moving the  case  to  Fulton  county,  being  the  judgment  of  a  Court  of 
competent  jarisdiction,  could  not  be  collaieredly  attacked  in  the  Supe- 
rior Court  of  Fulton  county  for  irregularity,  or  as  having  been  improp- 
erly granted,  either  on  a  motion  to  set  it  aside,  or  by  demurrer  or  plea 
to  the  jurisdiction  of  the  Court ;  and  that  the  motion  to  set  it  aside, 
the  demurrer  -and  plea  to  the  jurisdiction  of  the  Court  were  properly 
overruled. 

SfM  aUOf  That  the  challenge  to  the  array  of  jurors  impanneled  to  try 
the  prisoner  was  properly  overruled  by  the  Court,  inasmuch  as  it  was 
■at  afflnnatively  shewn  that  the  jurors  were  not  selected  from  those 
nttmes  were  in  the  jury-box,  or  that  they  had  not  been  selected 
imooed  according  to  law.  The  legal  presumption  is,  that  the* 
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officers  of  the  law  performed  their  duty  in  the  seleoting  and  sumnua* 
ing  the  jurors,  until  the  contrary  is  shewn  by  competent^eTideDce ;  nd 
the  same  may  be  said  in  regard  to  the  objection  made  to  the  tweatf 
four  traverse  jurors. 
Held  again  J  That  there  was  no  material  error  in  the  charge  of  the  Cosrt 
to  the  jury  which  could  have  influenced  their  verdict.  And  where  the 
verdict  is  abundantly  sustained  by  the  evidence,  aa  in  this  cssef  tkii 
Court  will  not  be  very  CLStute  in  the  discovery  of  errors,  to  set  it  vak^ 
unless  they  be  such  as  would  have  probably  produced  a  di£fereat  n* 
suit. 

Criminal  Law.  Venue.  Jurors,  etc.    Before  Judge  Loch- 
RAN£.     Fulton  Superior  Court.     September,  1870. 

Isaac  Wheeler  and  Pinckney  Woodruff  were  jointly  in- 
dicted in  DeKalb  Superior  Court  for  the  murder  of  Stephen 
Winn,  a  negro,  in  DeKalb  county,  on  the  16tb  of  May,  1869. 
At  September  Term,  1869,  of  DeKalb  Superior  Court,  the 
defendants  were  arraigned  and  pleaded  not  guilty.    Tkcj 
severed,  and  Wheeler  was  put  upon  trial.     After  ten  jury- 
men had  been  sworn  in  to  try  him,  Judge  Po[)e,  the  pre- 
siding Judge,  passcil  an  order  discharging  said  jurors  aod 
ordering  a  new  trial.     The  reason  for  this  order,  recited  in 
it,  was  that  the  Court  had  proceeded  according  to  law  to  ob- 
tain a  jury,  and  had  failed,  "after  using  all  lawful  means." 
He  also  passed  another  order  that  the  case,  as  to  both  defen- 
dants, be  transferred  to  Fulton  Superior  Court,  and  that  the 
Clerk  of  DeKalb  send  a  certified  copy  of  the  record  to  tlie 
Clerk  of  Fulton  Superior  Court.     The  reason  for  this  order, 
recited  in  it,  was  that  the  Court  was  satisfied  that  au  impar- 
tial jury  to  try  said  case  could  not  be  obtained  in  DeKalb 
countv. 

«r 

Wheeler's  counsel  then  and  tliere  filed  ejLceptions  paideaU 
lite  to  said  transfer  and  had  them  certified  and  entered  upon 
the  minutes  as  requireil  by  law.  Nothing  more,  as  to  this, 
appears. 

In  September,  1870,  the  case  came  on  for  trial  in  Fulton 
county,    before    Judge  Lochraue,  Judge  Pope's  successor. 
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Wheeler's  counsel  moved  there  to  annul  said  order  of  trans- 
for,  upon  the  following  grounds :  1st.  Because  the  reason 
given  for  the  change  of  venue^  in  the  order,  was  insufficient 
inlaw.  2d.  Because  Judge  Pope  was  mistaken  in  supposing 
two  more  impartial  jurors  could  not  have  been  had  in  De- 
Ealb  county,  as  many  citizens  of  DeKalb  ''  had  not  been 
put  on  any  list  or  pannel  of  the  jurors  summoned  in  said 
case."  3d.  Because  the  order  was  passed  over  Wheeler's 
protest  "  before  all  lawful  and  usual  means  and  efforts  had 
been  exhausted  in  the  matter."  4th.  Because  this  order  was, 
upon  the  Court's  own  motion,  without  notice  to  Wheeler  and 
without  opportunity  for  him  to  produce  evidence  to  show 
that  an  impartial  jury  could  be  had.  5th.  Because  the  order 
tpplied  to  Woodruff,  when  no  effort  had  been  made  to  get  a 
jury  to  try  him.  6th.  Because  the  Court  was  misled  and 
taken  by  surprise,  and,  in  passing  said  order,  acted  hastily, 
without  due  deliberation,  and  to  Wheeler's  injury. 

Wheeler's  counsel  proposed  to  argue  these  grounds.  The 
Court  refused  to  hear  argument,  and  overruled  the  motion. 
Wheeler  was  put  upon  trial  separately.  By  permission,  he 
withdrew  his  plea  of  not  guilty,  and  demurred  to  the  juris- 
iiction  of  Fulton  Superior  Court,  averring  that  the  jurisdic- 
;ion  was  in  DeKalb,  because  the  fact  occurred  there  and  the 
record  of  change  of  venue  did  not  show  all  the  facts  neoes- 
lary  to  change  the  venue  at  all  or  to  Fulton  county ;  it  does 
lot  show  a  jury  could  not  be  had  in  DeKalb,  nor  that  the 
iolicitor  General  and  Wheeler's  counsel  could  not  agree  as 
o  the  new  venue,  or  that  opportunity  for  trying  to  agree 
ras  allowed,  or  opportunity  for  showing  that  a  jury  could 
)e  had  in  DeKalb  was  allowed.  2d.  Because  the  right  to 
ihange  the  venue  is  a  constitutional  right,  incapable  of  en- 
broement  without  legislation,  and  no  legislation  has  been 
lad  on  the  subject    This  demurrer  was  overruled. 

His  counsel  then  pleaded  to  the  jurisdiction  of  Fulton 
hajMior  Court  upon  the  following  grounds :  1st.  An  im- 
firiiil  Jtuy  can  now  be  had,  to  try  said  cause,  in  DeKalb 
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county,  where  the  iiulictment  was  found,  eto.     2d.  Because 
the  venue  had  been   illegally  changed  ba  aforesaid.    This    ' 
plea  was  overruled.     Wiieeler  then  pleaded  not  guilty. 

When  the  pannel  of  jurors  was  put  upon  him,  the  amy 
was  challenged  upon  the  following  grounds:     1st.  Became 
his  counsel  had  asked  the  Court  for  the  original  venire  upoi 
which  the  original  pannci  was  ordered  to  be  drawn  andaam- 
inoned,  that  they  might  decide  whether  the  same  was  logallj 
done,  and  it  was  refused.     2(1.  Because  it  does  not  appear  of 
record  that  the  pannel  of  twenty-four  jurors  were  legally 
drawn  and  summoned.     3d.  Because  the  pannel  of  twenty- 
four  is  composed  in  part  of  persons  whose  names  were  notoo 
the  original  venire  and   were   not  drawn   legally,  and  tbe 
twenty-four  jurors,  viz:      *      *      *      *      '' were  not  in  the 
box,  composed  of  upright  and  intelligent  persons,  who  alone 
are  constituted  by  law  competent  jurors  to  be  put  n|>onthe 
prisoner,  and  they  do  not  appear  to  the  Court  to  be  compe- 
tent jurors.     4th.  Because  the  names  of  two  of  the  jury 
viz:     *    *     are  not  in  the  jury  box.     This  challenge  to  the 
array  was  overruled.'' 

4.  In  selecting  the  jury,  five  of  the  first  twenty-four  who 
were  put  upon  prisoner  were  respectively  challenged  for  cause, 
upon  the  ground,  that  it  appeared,  from  the  records  and  min- 
utes of  the  Court,  that  the  name  of  neither  of  them  waa  in 
the  original  pannel,  as  drawn  from  the  jury  box;  nor  did  it 
appear  that  either  name  had   been   in  the  jury  box.    Theee 
challenges  for  cause  were  overruleil.     The  jury  having  been 
impanneled,  the  State  proceeded   to  introduce  the  evidence. 
So  much  of  it  as  is  material  here,  is  as  follows :  Winn  vas 
with  a  party  fishing,  at  night.     This  party  were  uegroea. 
Wheeler,  Woodruff,  and  others,  white  men,  formed  another 
party,  hunting  on  the  same  creek.     The  white  men  came  to 
where  the  negroes  were,  and  the  dogs  of  the  negroes  ran  out 
after  those  of  the  white  men  and  started   to  fight.     One  of 
the  white  men  hallooed,  with  an  oath,  that  he  would  kill  the 
dogs  of  the  negroes  if  they  were  not  called  off.     One  of  ihe 
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"068  ran  up  to  the  white  men  and  Wheeler  repeated  the 
at  to  kill  the  dogs.     The  negro  parted  the  dogs  and  apol- 
ed,  hy  saying  that  their  dogs  were  young  and  untrained, 
eeler  kept  talking  about  shooting  the  dogs.     The  negro 
t  back  to  his  party  and  found  them  about  moving  to  a 
irent  place.     The  white  men  were  ahead,  and  while  they 
3  bothered  al)Out  crossing  the  creek,  the  parties  got  to- 
ler.     WoodruiF  "  got  after  ^'  Winn,  and  Winn  said  to  one 
tie  party,  "  I  wish  I  had  brought  my  pistol.*'     WoodruflF 
,  "What  do  you  want  with  your  pistol?''     He  replied, 
i  defend  myself,  as  other  men  do."    Woodruff  held  out  his 
)1  and  said,  "You  talk  al)out  shooting  into  this  party?" 
in  replied,  "  No.     I  was  not  talking  to  you."    Woodruff, 
ing  his  pistol  in  Winn's  face,  said,  "  You  talk  about  shoot- 
in  this  crowd,  I  will  kill  you,  you  G — d  d — d  yellow 
of  a  b— h ! "     Wheeler  was  then  fifteen  or  twenty  steps 
id.     Woodruff  went  right  off,  and  Wheeler  came  with 
:orch  in  his  lefl  hand  and  his  pistol  in  his  right   hand, 
began  beating  Winn  over  the  head  with  his  pistol,  and 
i  doing  so,  though  Winn  retreated,  begging  and  saying, 
was  not  talking  to  you  ;  please  do  not  do  it."     Wheeler 
his  arm  around  Winn,  fired  his  pistol  and  shot  Winn  in 
back  of  the  head.     Winn  fell,  and  the  next  day  died 
1  the  wounds.     Wheeler  looked  at  Winn  a  moment  afier 
fell,  went  to  his  own  party,  and  when  asked  by  one  of 
Q  if  he  had  shot  Winn,  said  he  did.     Some  one  said  he 
ht  not  to  have  done  it.     He  said  he  '^  could  not  take  any 
»  from  the  negroes." 

iThen  the  evidence  as  to  the  killing  was  concluded,  the 
oitor  General  produced  a  certified  copy  of  the  record  of 
case,  80  far  as  they  had  occurred  in  DeKalb  county,  and 
red  to  read  only  the  said  orders  discharging  the  ten  jury- 
1,  mnd  changing  the  venue  to  Fulton  county.  Defendant's 
dmI  olgected,  because  that  was  but  a  part  of  said  record, 
libeeMite  the  record  did  not  contain  the  evidence  which 
t^tdm  hy  the  committing  magistrates.    These  objections 


3J2  SUPREME  COURT  OF  GEORGIA. 

Wheeler  V8,  The  State  of  Georgia, 

were  overruled,  and  the  orders  were  read  to  the  jury.  Pend- 
ing tiie  argument  of  the  cause,  Wheeler's  counsel  asked  tbe 
Court  to  deliver  his  charge  in  writing,  as  required  bjthe 
234th  section  of  the  Revised  Coile.  He  proceeded  and  rod 
to  the  jury  his  charge,  as  follows: 

In  til  is  ease,  gentlemen  of  the  jury,  you  are  the  judgo^ 
both  of  the  law  and  the  facts.  It  is  only  my  duty  to  gilt 
you  the  law  in  charge,  and  it  is  for  you  to  apply  the  lawtD 
the  facts,  with  this  qualification,  gentlemen,  tliat  you  hM 
the  right  to  disregard  the  opinion  of  the  law  given  yoa  ■ 
charge  by  the  Court,  in  case  you  conscientiously  differ  with 
the  Court  as  to  what  the  law  is.  In  the  discharge  of  your 
duty,  both  you  and  the  Court  have  an  important  duty  top9- 
forni.  We  are  here  to  administer  the  law  of  the  land,  in»- 
spectivo  of  parties,  according  to  our  conscientious  convictioai 
of  duty,  let  the  consequences  fall  where  they  may.  And  in- 
asmuch as  the  discharge  of  this  duty  is  fraught  with  the 
greatest  interests,  and  involves  the  highest  and  most  impcn^ 
tant  trust  the  law  can  delegate  to  men,  it  becomes  you,  gen- 
tlemen, free  from  all  passion  and  prejudices,  looking  only  to 
the  law  for  your  light,  and  the  evidence  for  your  facts,  lib 
find  a  verdict,  based  upon  principles  of  law  and  justice.  We 
have  a  simple  duty  to  perform,  and  that  duty  is  prescribed 
and  limited  by  your  oath  when  you  were  impanneled  totiy 
the  issue  formed  upon  the  bill  of  indictment,  and  a  true  vf^ 
diet  give  according  to  the  evidence.  The  transfer  of  thb 
case,  by  Judge  Pope,  is  not  before  you  as  an  issue  to  try.  I 
have  decided  this  question,  and  I  could  further  remark,  thit 
you  are  not  impanneled  to  try  this  case  upon  anything  oat* 
side  of  the  law  and  evidence;  color  has  nothing  to  do  with 
it,  for  the  law  recognizes  no  distinction  of  color.  Jostieeii 
blind  to  distinctions  or  position  in  life,  or  color  of  the 
skin ;  a  colored  man  has  the  same  rights  and  is  protect  If 
the  same  law  as  the  white,  and  no  man  has  any  right  to  in- 
fringe upon  him ;  and  this  principle  is  essential  to  jostHX. 
Discard  from  your  minds  everything  that  might  infiuenOB 
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judgment,  predicated  upon  policy,  partiality,  or  preju- 
uid  take  the  case,  with  its  evidence  alone  to  guide  you 
orrect  judgment. 

id,  first,  whether  or  not  Stephen  Winn  is  dead,  and  if 
re  satisfied  that  he  is  dead,  the  second  step  you  will 
in  the  case  is  to  ascertain  how  and  when  and  where  he 
to  his  death.  If  you  find  that  he  came  to  his  death  by 
ice,  at  tlie  time  and  manner  alleged  in  the  indictment, 
the  next  question  to  consider  is,  who  committed  the  act? 
ining  to  a  conclusion  on  this  subject,  you  are  to  look  to 
lets  in  evidence  before  you.  The  law  does  not  demand 
thing  to  be  proven  positively,  but  does  demand  that 
minds  will  be  satisfied.  Moral  and  reasonable  certainty 
lat  the  law  requires ;  but,  in  criminal  cases,  the  mental 
ction  ought  to  be  strong;  for  the  benefit  of  ev^ery  doubt 
ig,  reasonably,  in  the  consideration  of  the  case,  is  given 
risoner. 

you  believe  that  Stephen  Winn  was  shot  by  the  pris* 
the  next  question  in  the  case,  and  a  very  important  one 
Qu  to  decide,  is,  under  the  law  of  Georgia,  what  charao- 
:  ofieuse,  if  any,  did  he  commit.  In  this  consideration, 
emen,  it  will  be  my  duty  to  give  you  the  law.  Section 
:  Homicide  is  the  killing  of  a  human  being,  of  any  age 
z,  and  is  of  three  kinds — murder,  manslaughter  and 
iable  homicide.  It  is  hardly  necessary,  gentlemen,  un- 
18  law  of  this  land,  to  remark  that  the  term  used,  human 
;,  applies,  with  equal  force,  protection  and  power,  to  all 
iS  of  our  people ;  that  the  humblest  stands  before  the  law 
qual  of  the  greatest,  and  there  can  be  no  distinction, 
:  our  solemn  covenant  of  official  duty.  Section  4264 
as  murder  to  be  the  unlawful  killing  of  a  human  being, 
3  peace  of  the  State,  by  a  person  of  sound  memory  and 
ition,  with  malice  aforethought,  either  expressed  or  im* 
,  YM^fivfiaa  malice  is  that  deliberate  intention,  unlaw- 
^Jo  take  away  the  life  of  a  fellow-creature,  which  is 
lerteA  by  external  circumstances  capable  of  proof. 

You  xuz— 21. 


{ 
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You  will  see,  thus  fur,  if  you  are  satisfied  that  Wbeder 
shot  deceased,  and  that  the  killing  was  unlawful,  it  is  still 
necessary  to  ascertain,  from  the  facts,  whether  it  was  with 
malice;  for  malice  and  killing  must  unite  to  make  the  pris- 
oner guilty,  under  the  charge  of  murder.  Under  the  fads 
of  this  case,  gentlemen,  was  the  killing  of  Winn  the  "un- 
lawful killing  of  a  human  being,  in  the  peace  of  the  Statef 
You  will  look  to  the  evidence  and  weigh  the  various  &ds 
detailed  by  the  witnesses.  The  law  regulates  and  defines  the 
principle  governing  self-defense,  and  I  will  read  it  to  you. 
Sections  4264,  4265,  4266:  "If,  after  persuasion,  reiooo- 
strance,  or  other  gentle  measures  used,  a  forcible  attack  oa 
the  pro[)erty  or  habitation  of  another  cannot  be  prevented,  it 
shall  be  justifiable  homicide  to  kill  the  person  so  forcibly 
attacking  and  invading  the  property  or  habitation  of  another. 
But  it  must  appear  that  such  killing  was  absolutely  necesBuy 
to  prevent  such  attack  and  invasion,  and  that  a  serious  injuiy 
was  intendeil,  or  might  accrue  to  the  person  and  pro|ierty  or 
family  of  the  person  killing.''  Section  4267 :  "  If  a  person 
kill  another  in  his  defense,  it  must  appear  that  the  danger 
was  so  urgent  and  pressing  at  the  time  of  the  killin£r  that,  in 
order  to  save  his  own  life,  the  killing  of  the  other  was  abai^ 
lutely  necessary;  and,  it  must  appear,  also,  that  the  person 
killed  was  the  assailant,  or  that  the  slayer  had,  really,  and  in 
good  faith,  endeavored  to  decline  any  further  struggle  before 
the  mortal  blow  was  given." 

Now,  to  make  the  killing  lawful^  the  law  defines  what  £Kti 
must  be  proven.  And  to  hold  the  act  lawful,  so  tender  ia  the 
law  of  life,  that  it  requires  the  facts  to  show,  as  in  section 
4266,  that  some  forcible  attack  was  made  on  the  propeitf 
or  habitation  of  another,  and  that  the  killing  was  absolutely 
necessary  to  prevent  such  attack,  and  that  serious  injury  m* 
intended,  or  might  accrue  to  the  i)erson,  property  or  fiunily 
•of  the  person  killing,  or  that  the  danger  was  so  urgent  aad 
^pressing,  at  the  time  of  the  killing  of  Wiuu,  that  it  bectiM 
vaecessary,  to  save  his  own  life,  to  kill  him ;  and  that  Winnj 
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tbe  deceased,  was  the  assailaDt,  and  that  the  person  killing 
.ium  had,  really,  and  in  good  faith,  endeavored  to  decline  any 
fiuther  struggle  before  taking  life. 

NoWf  except  the  prisoner  act  within  the  section  of  the  law 
jost  given  you  in  charge,  the  killing  would  not  be  lawful. 
But  if,  gentlemen,  you  find  the  killing  to  be  unlawful,  it  be- 
XMues  your  duty  to  go  further,  and  to  inquire  whether  it  was 
bne  with  malice.  For  malice  is  an  essential  of  the  crime, 
ind  the  law  defines  what  constitutes  malice.  Section  4266 : 
^Malice  shall  be  implied  when  no  considerable  provocation 
ppears,  and  when  all  the  circumstances  of  the  killing  show 
n  abandoned  and  malignant  heart." 

Section  4255 — ^'Express  malice  is  that  deliberate  intention 
D  take  away  the  life  of  a  fellow  creature,  which  is  manifested 
y  external  circumstances  capable  of  proof,''  as  by  Hie  weapon 
mdf  and  the  deliberate  action  of  the  party. 

I  have  given  you  thus  far  the  sections  of  the  law  applica* 
Ae  to  murder.     It  is  for  you  to  pass  upon  the  evidence. 

If  you  believe  that  Stephen  Winn  came  to  his  death  at  the 
land  of  the  prisoner,  your  duty  goes  further,  to  ascertain 
rhether  he  was  killed  under  such  provocation  or  acts  upon 
he  part  of  the  deceased  as  rendered  his  killing  lawful.  You 
rill  go,  in  mind,  gentlemen,  to  the  scene  of  death,  and  look 
il  it,  as  it  passes  before  you,  in  the  blended  light  of  law  and 
acts.  What  was  the  deceased  doing  at  the  time  of  the  kill- 
Dg?  What  act  did  he  do,  that  is  proven  before  you,  that 
Bstifies  the  killing  under  the  law  of  self-defense  just  laid 
lown?  I  say  ads;  for  provocation  by  words,  threats,  me* 
laoea  or  contemptuous  gesture  shall  in  no  case  be  sufficient 
fr  free  the  [lerson  killing  from  the  guilt  and  crime  of 
Border. 

:  In  ooming  to  a  conclusion,  you  will  scan  the  testimony 
lomAy*  We  have  nothing  to  do  with  witnesses  not  pro- 
iMed  upon  the  stand — the  State  is  not  bound  to  produce  all 
km  witoesBes — and  the  rule  of  best  evidence  does  not  apply, 
lb  deal  ouly  with  the  case  as  proven,  and  if  the  defense  of 
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the  accused  arrises  out  of  the  evidence  of  the  witnesses  fot 
the  prasecutiou,  it  enures  just  as  much  to  his  benefit  as  by 
the  introduction  of  witnesses;  in  a  word,  gentlemen,  the  cue 
stands  on  the  evidence  introduced,  and  from  that  alone  yoa 
will  decide  upon  it. 

I  charge  you  that  the  statement  of  witnesses,  when  unim- 
peached  cannot  be  capriciously  set  aside.     Kclationship  goa 
to  the  credibility  of  the  witnesses  only.     And  when  wit- 
nesses are  in  conflict  the  jury  may  look  to  relationship  ai 
well  as  to  other  facts,  to  decide  the  question  of  credibility; 
but  the  testimony  of  a  witness  not  impeached  cannot  be  re- 
jected on  the  ground  of  relationship.     You,  gentlemen  of 
the  jury,  will  look  to  the  evidence,  and  if  you  find  ooo- 
flict,  then  apply  the  rule  relative  to  credibility  laid  down. 
But  if  there  is  no  conflict  the  rule  laid  down   will  govern 
you.     On  the  question  of  conflict,  gentlemen,  in  resjiouse  to 
a  request,  I  charge  you  that  a  man  swearing  be  saw  a  pistol 
and  another  that  he  did  not,  does  not  make  such  a  conflidin 
the  statement  of  witnesses  as  authorizes  you  to  set  aside  either. 
Yon  will  take  the  opportunity  of  both  and  reconcile  them, 
and  failing  in  that  give  credence  to  a  positive  witness  overi 
negative  one.     If  you  believe  from  the  evidence  that  Stephen 
Winn  came  to  his  death  at  the  hands  of  the  prisoner,  by  i 
pistol  shot,  under  the  rules  of  law  laid  down,  and  you  be- 
lieve fnrther,  from  the  evidence,  that,  at  the  time  of  the  kill- 
ing, Winn  was  in  the  peace  of  the  State,  and  that  such  kill- 
ing was  not  absolutely  necessary  to  save  his,  the  prisoner'^ 
own  life,  or  that  it  was  not  alxsolutely  necessary   to  prevent 
such  an  attack  as  I  have  already  referred  to,  and  to  prevent 
such  attack  and  invasion,  and  that  a  serious  injury  was  nol 
intended,  or  might  accrue  to  the  prisoner's  property  or  familji 
and  that  the  killing  was  done  with  deliberate  intention,  ind 
there  was  no  considerable  provocation,  and  the  oircumstanoeB 
of  the  killing  show  an  abandoned  and  malignant  heart,  nnl 
you  believe  this,  gentlemen,  beyond  reasonable  doubt,  thai 
it  will  be  your  duty  to  find  the  prisoner  guilty  of  murdcft 
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hi  if,  on  the  other  haiul,  you  believe  tliat  Winn  did  not 
onte  to  his  death  at  the  hands  of  the  prisoner,  by  a  pistol 
bot,  under  the  rules  of  the  law  laid  down,  or  if  you  believe 
lit  it  was  absolutely  necessary  to  save  the  prisoner's  own 
fe,  or  that  it  was  al)8olutely  necessary  to  prevent  such  an 
tack  as  has  been  read  to  you  from  the  section  4266  of  the 
kle,  or  if  you  believe  that  tliere  was  considerable  provoca- 
)n,  and  there  was  no  raalice,  express  or  implied,  in  the  kill- 
5  of  Winn,  the  dcceaseil,  or  if  you  have  reasonable  doubts 
these  facts,  then  you  will  not  find  him  guilty  of  murder. 
In  coming  to  your  judgment  you  will  be  governed  by  the 
idence  of  the  case.  See  the  case  only  by  the  evidence. 
I  appeals  and  elociuence  of  counsel  are  intended  to  present 
a  forcible  manner  the  various  sides  of  their  case,  and  are  en- 
led  to  consideration  as  far  as  they  apply  to  facts  proven  or 
nstrations  invoked,  to  give  them  strength  ;  all  matters  out- 
le  of  this  are  not  to  be  considered  by  you  in  making  up 
ar  verdict. 

It  matters  nothing  to  you  what  previous  history  may  be 
7oked,  or  what  criticisms  or  eulogiums  may  be  expressed — 
matters  not  what  other  crimes  may  have  been  committed 
this  country,  or  what  other  juries  may  have  done  or  faile<1 
do,  what  policy  may  demand  of  the  country^  what  has 
sn  said  or  may  be  said  about  your  verdict,  what  influences 
ly  be  invoked  to  excite  your  feelings  or  sympathy  or  other- 
se — I  tell  you.  gentlemen  of  the  jury,  to  do  justice,  though 
>  heavens  fall.  Throw  aside  everything  but  your  oath 
i  the  facts  of  the  case  and  the  law  of  the  case.  If  you  be- 
ve  beyond  reasonable  doubt  that  Wheeler  killed  Winn, 
lat  was  Winn  doing  to  him  when  he  done  it.  Now,  stop 
;fat  there,  and  go  through  the  testimony  carefully  and  con* 
llBnitelv.  I  have  read  you  the  law — see  if  he  did  any- 
ng  that  the  law  read  to  you  recognizes  as  justification, 
Hiation  or  defense.  You  are  exclusively  to  pass  upon  the 
Clk^  and  I  only  invoke  from  you  a  full  and  deliberate  re- 
Nf  df  the  evidence,  applying  the  law  given  you  in  charge. 
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Much  has  been  said,  gentlemen,  about  your  being  the 
judges  of  the  law  and  fact.  I  have  given  jou  this  in  chuge. 
You  are  judges  of  both  the  law  and  the  facts,  and  if  you  dif- 
fer, gentlemen,  with  the  Judge,  conscientiously  as  totheliv, 
it  is  your  duty  to  differ  with  him.  But,  gentlemen,  the  law 
I  have  read  to  you  is  tlie  law  of  Georgia,  from  the  Code  of 
this  State,  and  about  this  law  there  can  be  no  difference 
between  me  or  you. 

In  this  case  I  have  limited   myself  to  the  law  of  Georgii 
I  give  you  that  in  .charge.     So  far  as  any  opinion  upon  thai 
law  is  offered  by  me,  you  have  the  right,  and  it  is  your  duly, 
as  laid  down,  to  differ  with  me.     But  as  to  the  law  itself, 
you  are  bound  by  it,  as  the  law  that  governs  you  in  this 
case.     Apply  it  to  the  facts.     And  right  here,  gentlemen,! 
read  you  the  4269th  section  of  the  Code.     If  yon  find  that 
that  this  is  not  murder,  under  th9facts  and  law,  then  it  be- 
comes my  duty  to  call   your  attention  to  the  law  further  to 
be  considered :  4258 — **  Manslaughter  is  the  unlawful  killing 
of  a  human  creature,  without  malice,  either  express  or  im- 
plied, and  without  any  mixture  of  deliberation  whatever; 
which  may  be  voluntary  upon  a  sudden  heat  of  passion,  or 
inv^oluntary  in  the  commission  of  any  unlawful  act  without 
due  caution  and  circumstances."   And  if  you  believe,  gentle- 
men of  the  jury,  that  the  evidence  in  this  case  shows  that  the 
killing  was,  by  the  prisoner,  without  malice,  either  express  or 
implied,  that  it  was  done  without  the  deliberation  mentioned 
in  the  law,  but  that  it  Wius  done  upon  a  sudden  heat  of  ptf- 
sion,  then,  gentlemen,  it  becomes  my  duty  to  explain  what 
acts  reduce  a  homicide  to  voluntary  manslaughter. 

To  reduce  the  crime  to  manslaughter,  there  must  be  soioe 
actual  assault  upon  the  person  killing,  or  an  attempt  by  the 
person  killed  to  commit  a  serious  injury  upon  the  penon 
killing,  or  other  equivalent  circumstances  to  justify  the  ex- 
citement of  passion,  and  to  exclude  all  idea  of  deliberation  or 
malice,  either  express  or  implied.  The  offense  of  volnntaij 
manslaughter  consists  in  the  >vant  of  consideration  and  want 
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of  malice,  and  arising  u(K>n  sudden  heat  of  passion.  The 
Oode  defines  what  may  justify  such  passion,  and  I  charge 
rou  that  you  must  be  satisfied,  from  the  evidence,  beyond 
vasonable  doubt,  tliat  there  was  an  actual  assault  made  upon 
he  prisoner  by  the  deceased,  or  that  deceased  attempted  to 
iHnmit  some  serious  personal  injury  to  him.  The  words 
}uivalent  circumstances,  are  lefl  to  the  jury  to  say  whether 
njthing  transpired  which  was  equivalent  to  the  assault  or 
le  attempt  to  do  a  serious  injury,  in  its  sudden  startling  of 
iflBion,  which  might  overrun  the  channels  of  reason  and 
rerflow  the  mind  with  sudden  impulse  and  emotion,  shut- 
Dg  out  the  effort  of  judgment  to  deliberate  or  net  with 
lalice.  Now,  the  Code  puts  a  limitation,  as  a  negative,  on 
our  action  in  construing  what  will  not  be  equivalent,  for  it 
iy8,  ''  provocation  by  words,  threats,  menaces,  or  contemp- 
JOU8  gestures,  shall,  in  no  case,  be  sufficient  to  free  the  per- 
>n  killing  from  the  guilt  and  crime  of  murder." 

And  I  charge  you  that  you  must  be  satisfied  that  the  kill- 
ng  was  the  result  of  sudden  and  violent  passion,  excited  by 
omething  which  he  did,  equivalent  to  an  assault  or  attempt 
0  do  the  prisoner  some  serious  personal  injury.  The  law 
laa  laid  down  the  general  rules  and  defined  the  offenses  grow- 
ng  out  of  homicide.  I  have,  thus  far,  given  you  the  law  of 
Diirder  and  voluntary  manslaughter,  ami  the  law  of  self- 
lefense.  It  is  lefl  to  present  to  you  the  law  of  involuntary 
nanslaughter.  Section  4261:  '' This  consists  in  the  killing 
if  a  human  being,  without  any  intention  to  do  so,  but  in  the 
KMnmission  of  an  unlawful  act,  or  a  lawful  act  which  might, 
)robably,  produce  such  a  consequence,  in  an  unlawful  man- 


ler." 


If  you  believe  the  facts  of  this  case  do  not  make  murder  or 
rdinitary  manslaughter,  under  the  law,  then,  gentlemen,  you 
irill  look  further  to  ascertain  if  this  is  a  case  of  involuntary 
nnslsoghier.  In  other  words,  gentlemen,  if  you  believe 
lkalftiie<  prisoner  killed  Winn,  and  that  it  was  done  without 
mf  intention  to  do  so,  then  you  will  go  further  to  ascertain 
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as  to  whether  the  act  was  lawful  or  unlawful,  under  theci^ 
cumstanccs  under  which  it  was  done;  for  tlie  law  says,  pro- 
vided, always,  that  when  such  involuntary  killing  shall  hip- 
pen  in  the  commission  of  an  unlawful  act,  which,  in  its 
consequences,  naturally  tends  lo  destroy  the  life  of  a  humin 
being,  or  is  committed  in  the  prosecution  of  a  riotons  intenty 
or  of  a  crime  punishable  by  death,  or  confinement  in  the 
penitentiary,  the  oifense  shall  be  deemed  and  adjudged  to  be 
murder. 

Another  mutter,  gentlemen  of  the  jury,  I  am  called  on,  in 
argument,  to  give  you  in  charge,  is  the  effect  of  drunkenneai 
Drunkenness  is  no  excuse  for  crime;  but  if  you  believe,  from 
the  evidence,  he  was  drunk  at  the  time,  and  he  had  such 
provocation  as  the  law  recognizes,  the  fact  that  he  was  drank 
may  be  considered  in  making  up  your  verdict;  but,  before 
the  law  applies,  there  must  be  such  provocation  as  the  law 
recognizes. 

This  case  is  in  your  hands;  you  have  nothing  to  do  with 
the  prejudices  of  the  case.  It  is  your  duty,  on  your  oath,  to 
take  only  the  case  as  it  has  been  proven — decide  it  upon  the 
testimony.  Stand  between  the  State  and  the  accused,  lookiog 
neither  to  the  right  hand  nor  to  the  left,  but  start  on  the  line 
of  duty,  boldly  looking  forward  to  reach  the  truth.  Pause  and 
consider  well;  for,  in  the  application  of  the  law  to  the  tniiky 
you  will  reach  justice  and  judgment.  To  know  thetrnth, 
you  arc  clothe<l  with  the  power  of  examination,  and  I  have 
given  you  the  law ;  take  it  to  your  room  and  closely  investi- 
gate the  whole  matter,  and  find  a  verdict  according  to  your 
judgment  and  conscience,  upon  the  law  and  facts." 

In  charging  the  jury,  he  not  only  read  from  his  writtea 
charge,  but  also  reread  from  the  Code,  sections  4264,  426& 
The  jury  having  been  in  their  room  a  short  time,  a«ked  the 
Court  to  explain  to  them  again  the  difference  between  volun- 
tary and  involuutiiry  mauslauglitcr,  which  he  proceeded  to 
do,  and  did  not  only  explain  such  difference,  but  also  the  dif- 
ference between  manslaughter  and  murder,  by  reading  to  the 
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117  seotioos  4258  to  426 1,  of  the  Co<le»  oniittiug  the  parts 
reBcribiog  the  penalties,  all  without  the  coDsent  of  prisoner, 
loagh  the  prisoner  and  the  counsel  were  present  in  Court, 
id  interposed  no  objection.     The  jury  returned  a  verdict  of 
kilty  of  voluntary  manslaughter,  and  immediately  thereafter 
9  foreman  informed  prisoner's  couHsel  and  the  Court  that 
was  the  unanimous  desire  of  the  jury  to  recommend  the 
iaoner  to  the  mercy  of  the  Court,  and  that  they  would 
ve  included  the  recommendation  in  their  verdict,  if  they 
i  thought  they  were  authorized  to  do  so.     The  Court  then 
loarned  until  another  day,  with  the  announcement  that,  on 
\t  day,  sentence  would  be  passed  on  Wheeler. 
Upon  the  reassembling  of  the  Court  on  said  day,  Whee- 
ls oounsel  moved  to  arrest  the  judgment,  upon  the  grounds 
it  the  certified  record  from  DeKalb  county  did  not  show 
f  legal  ground  for  changing  the  venue,  nor  that  a  legal 
J   could   not  be  obtained   in  DeKalb  county,  nor  that 
heeler's  counsel  and  the  Solicitor  General  could  not  agree 
OD  the  county  to  which  to  transfer  the  case,  and  against 
\  written  protest  of  prisoner,  (this  protest  does  not  appear 
the  record) ;  and  because  the  Clerk  of  DeKalb  had  not 
kt  up  as  part  of  the  record,  a  copy  of  the  evidence  used  on 
i  ooramitting  trial.     This  motion  was  overruled.     Counsel 
m  moved  for  a  new  trial,  upon  the  following  grounds: 
»,  Because  of  the  refusal  to  set  aside  the  order  of  removal 
Fulton  county,  on  the  grounds  taken  aforesaid.     2d.  Be- 
ise  of  the  refusal  to  hear  argument  on  said  last  mentioned 
»tion.     3d.  The  overruling  the  demurrer  as  t-o  the  juris- 
)tion  in  Fulton  county,  on  the  grounds  stated  in  that  de- 
irrer,  and  in  overruling  said  several  pleas  to  the  jurisdic- 
n  of  Fulton  Superior  Court    4th.     The  overruling  of  the 
illenge  to  the  array,  on  the  grounds  stated  aforesaid,  and 
I  diallenge  for  cause  as  to  the  two  jurors  whose  names 
mnot  in  the  jury  box  of  Fulton  county,  and  to  the  others 
b'Wen  not  of  the  original  pannel  as  aforesaid.     6th.  Be- 
IsaJa.  dbarging  the  jury  the  Judge  read  part  of  it^  not 
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from  his  written  charge,  but  from  the  Code,  as  aforenid. 
6th.  Because  when  the  jnrj  returned  into  Court  for  further 
explanation  as  to  the  difference  between  voluntary  and  in- 
voluntary manslaughter,  the  Judge  gave  that  explanaUoo, 
and  also  explained  tlie  difference  between  manslaaghter  and 
murder,  by  reading  the  definitions  from  section  4268  to  seo- 
tion  4261  of  the  Code,  (except  the  parts  prescribing  the  pen- 
alties) without  prisoner's  consent.  (Prisoi^er  and  his  oounflel 
were  present  and  made  no  objection.)  7th.  Because  after  w 
rearling  from  the  C<Hle  he  asked  the  jury  whether  they  un- 
derstood the  explanation.  8th.  Because  the  charge  of  the 
Court  was  contrary  to  law.  9th.  Because  he  permitted  a  put 
of  the  record  from  DoKalb  county  introduced  as  evidence  by 
itself;  and  10th,  bc^cause  the  verdict  was  strongly  and  decid- 
edly against  the  weight  of  the  evidence,  contrary  to  the 
charge  of  the  Court  and  the  law. 

This  motion  was  overruled,  and  Wheeler  was  sentenced  to 
the  penitentiary  for  twenty  years.  Error  is  assigned  apon 
the  said  several  grounds  for  new  trial. 

L.  J.  Gartkbll;  Ar.vold  &  Brotlbs,  for  plaintiff  in 
error. 

E.  P.  Howell,  Solicitor  General,  for  the  State.  As  to 
change  of  venue:  Art.  V.,  sec.  12,  Par.  2,  Constitution  of 
1868,  and  Revised  Code,  sec.  4593.  As  to  matters  in  the 
discretion  of  the  Judge  below :  38th  Ga.,  506 ;  14th,  6;  26th, 
493;  27th,  411 ;  2  Kelly,  183.  In  Fulton  Superior  Coort, 
the  change  of  venue  was  res  adjiuliccUa.  The  order  of  re- 
moval was  sufficient:  1  Bish's  Cr.  Pro.,  113,  note  1.  Order 
not  traversable:  1  Chitty's  Cr.  L.,  201.  The  transfer  w« 
regular :  Revised  Code,  sec.  4593.  As  to  challenge  to  juron: 
14th  Ga.  R.,  46;  22d,  557  ;  1st  Bish's  Cr.  Pro.,  114,  note!; 
26  Ala.  R.,  52.  The  reading  from  the  Code,  in  charging  the 
jury,  was  right:  12  Ga.  R.,  329.  As  to  other  matters  in  the 
charge:  32d  Ga.  R.,  679;  11th,  630,  et  «ej./  24th,  305, 
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Warner,  J. 

Wlien  there  is  no  material  error  in  the  charge  of  the  Court 
io  the  jury  which  ooutd  have  influenced  their  verdict,  and 
rlien  the  verdict  is  abundantly  sustained  by  the  evidence,  as 
D  this  case,  this  Court  will  not  be  very  adute  in  the  dis- 
overy  of  errors  to  set  it  aside,  unless  they  be  such  as  would 
ave,  probably,  produced  a  different  result.  Looking  at  the 
videnoe  in  the  record,  and  after  reviewing  the  grounds 
iken  in  the  motion  for  a  new  trial,  we  are  of  the  opinion 
iiat  there  was  no  error  in  the  Court  below  in  overruling  the 
une,  which  will  authorize  this  Court  to  reverse  it;  and  that 
he  defendant  should  be  well  satisfied  with  the  verdict  of 
oluntary  manslaughter,  and  the  penalty  imposed  on  him  by 
ie  Court  therefor,  under  the  evidence  in  this  case. 

Let  the  judgment  of  the  Court  below  be  afiSrmed. 


(TiLLiAM  H.  Ward,  plaintiff  in  error,  vs,  Sarah  F.  Winn, 

guardian,  defendant  in  error. 

There  an  action  was  brought  by  the  plaintiff,  as  the  bearer  of  two  prom- 
issory notes,  payable  to  W.,  or  bearer,  against  the  defendant,  and,  on 
the  trial,  the  defendant  offered  in  evidence  his  books  of  account,  for 
the  purpose  of  showing  that  W.,  the  payee  of  the  notes,  was  indebted 
to  him  for  goods  and  merchandize  sold  to  him  prior  to  the  transfer  of 
the  notes,  (it  being  admitted  that  the  notes  had  been  transferred  by  the 
payee  to  the  plaintiff,  after  due,)  and  claimed  that  the  amount  of  his 
account  should  operate  as  a  payment  of  the  plaintiff's  debt,  pro  tanto, 
or  be  considered  as  an  equitable  defense  to  the  plaintiff's  action,  which 
books  of  account  were  rejected  by  the  Court : 

fetd,  That  the  fact  that  the  defendant  had  an  account  against  the  payee 
of  the  notes,  without  more,  was  not  a  good  legal  defense  against  the 
plaintiff,  who  was  the  holder  of  the  notes ;  to  constitute  a  good  equita- 
bl*  defense  against  the  holder  of  a  note  received  after  due,  that  defense 
■nu|t  bttf  in  some  way,  connected  with  the  debt  sued  on,  or  the  trans- 
.actioa  ont  of  which  it  sprung ;  and  such  equitable  defense  should  be  set 
fifftb  in  the  defendant's  plea  as  fully  in  a  Court  of  law  as  in  a  Court  of 
•qoilgri  if  he  wishes  to  avail  himself  of  such  defense  in  a  Court  of  law* 
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Promissory  Notes.     Payments.     Before  Judge  Andrews. 
Oglethorpe  Superior  Court.     October  Term,  1870. 

In  October,  1855,  Ward  made  his  two  promissory  notes 
for  $550  00  each,  payable  to  Benjamin  V.  Willingham,  or 
bearer,  on  or  before  the  1st  of  January,  1857,  and  1858,  re- 
spectively, and  delivered  them  to  Willingham.  In  1866, 
Willingham  transferred  these  notes,  by  delivery,  to  Sarah  P. 
Winn,  as  guardian  of  certain  minors.  In  March,  1867,  as 
such  guardian,  she  sued  Ward  on  the  notes.  No  written  plei 
was  filed,  but  it  was  agreed  that  payment  was  considered  as 
pleaded,  and  tliat  this  plea  consisted  of  a  claim  by  Ward, 
against  Willingham,  for  goods  sold  to  him  by  Ward,  from 
1855,  to  1866,  inclusive,  and  because  these  accounts  were 
long,  the  setting  of  them  out  was  waived. 

Plaintiff's  counsel  read  in  evidence  the  notes,  and  closed. 

For  the  defendant,  it  was  admitted,  that  plaintiff  did  not 
get  the  notes  till  1866.  Defendant's  counsel  then  offered  in 
evidence  his  books  of  original  entry,  to  prove  his  said  ae- 
counts  against  Willingham.  Plaintiff's  couusel  objected  to 
the  books  upon  the  ground,  that  these  accounts  against  Wil- 
lingham were  not  payment  of  said  notes,  and  the  books  were 
rejected.  No  other  testimony  was  offered.  The  plaintiff 
had  judgment  for  the  amount  of  the  notes. 

Ward's  counsel  say  that  the  Court  erred  in  rejecting  the 
books,  because  these  accounts,  made  when  Willingham  held 
the  notes,  were  as  against  one  who  took  them  after  due,  pay- 
ments, pro  tanto,  by  operation  of  law,  and  constitnteii  equi- 
table defenses  against  said  plaintiff. 

W.  G.  JoHXSON,  for  plaintiff  in  error. 

Toombs  &  DuBose.    S.  H.  Hardeman,  for  defendant. 
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ITabner,  J. 

^n  the  statement  of  facts  disclosed  hy  the  record  in  this 
,  there  was  no  error  in  the  judgment  of  the  Court  below 
ejecting  the  defendant's  books  of  account  at  the  trial: 
e,  2853. 
let  the  judgment  of  the  Court  below  be  affirmed. 


B  Ordinary  op  Baldwin  County,  pkintiff  in  error, 
I.  Retailers  of  Liquor  in  Milledgeville,  defen* 
ants  in  error. 

n,  bj  the  charter  incorporating  the  city  of  Milledgeville,  no  express 
wer  is  granted  to  the  city  to  grant  license  for  retailing  spirituoas 
oors  within  the  corporate  limits  thereof: 

(,  That,  until  snch  power  shall  be  expressly  conferred  on  the  city, 
s  Ordinary  of  the  county,  under  the  general  law  of  the  State,  has  the 
wer  and  authority  to  grant  such  license ;  but  when  an  incorporated 
7  has  the  power  and  authority  expressly  conferred  by  its  charter  to 
ist  such  license,  and  does  grant  it,  and  the  fees  therefor  are  as 
Kb  as  required  by  the  general  law  of  the  State,  then  the  Ordinary  of 
9  county  cannot  require  a  license  from  those  who  reside  Mdthin  the 
Borporated  town  or  city  for  retailing  spirituous  liquors  therein.  The 
[press  grant  to  the  incorporated  town  or  city  to  grant  the  license  to 
tlulers  of  spirituous  liquors  within  the  corporate  limits  thereof,  ex« 
ides  the  right  of  the  Ordinary  of  the  county  to  tax  them  under  the 
neral  law  of  the  State,  as  retailers  of  spirituous  liquors,  when 
sensed  by  such  incorporated  town  or  city  in  the  manner  before 
ated. 

jicense.  Municipal  Corporations.  Before  Judge  Robin- 
'•     Baldwin  County.     Chambers.     April,  1870. 

[he  Mayor  and  Council  of  Milledgeville  granted  license 
Mrteiii  persons  to  retail  spirituous  liquors  in  Milledge- 
0^  and  received  from  them  the  license  fee  usually  charged 
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by  them ;  how  much  does  not  appear.     The  Ordinuy  of 
Baldwin  county,  in  which  Milledgeville  was  situate,  cUmed 
that  the  power  to  charge  for  and  issue  such  licenses  belonged 
to  hie  office,  and  that  no  legal  sales  could  be  made  till  he 
granted  the  licenses.     The  parties  agreed  to  submit  theoon- 
troversy  to  Judge  Robinson.     It  seems  to  have  beenooih 
ceded  that  the  Mayor  and  Council  of  Milledgeville  had  fort 
long  time  heretofore  granted  such  licenses.     And  it  was  not 
pretended  that  they  had  any  authority  to  do  so  except  the 
power  to  pass  "such  ordinances  as  are  essential  to  the  well- 
fare  and  security  of  the  city,  and  the  preservation  of  the 
good  order  and  peace  of  the  same." 

Judge  Robinson  held  that  the  Mayor  and  Council  had  the 
authority  claimed  by  them,  and  that  is  assigned  as  error. 

Newman  &  Harrison,  for  plaintiff  in  error. 

I.  L.  Harris,  by  the  Reporter,  for  defendants. 

Warner,  J. 

From  the  statement  of  facts  as  disclosed  by  the  record  in 
this  case,  the  city  of  Milledgeville  has  no  express  authority 
conferred  by  its  charter  to  grant  licenses  for  retailing  spirit- 
uous liquors  within  the  cor|)orate  limits  thereof.  Until  soch 
power  shall  be  expressly  conferred  on  the  city  authorities  to 
grant  such  license  the  Ordinary,  of  the  county,  under  the 
general  law  of  the  State,  has  the  power  and  authority  to 
grant  the  same:  Code,  1432,  1435.  Sanders  vs.  The  Cbn- 
mismonera  of  BuUer,  30th  Georgia  Reports,  679. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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The  Central  Railroad  &  Banking  Company,  plaintiff 
in  error  V8,  Jeremiah  Dixon,  defendant  in  error. 

When,  in  m  suit  against  a  railroad  company  for  a  physical  ii^jury  done  to 
the  plaintiff  by  the  ranning  of  its  cars,  it  was  in  proof  that  the  plain- 
tiff had  been  injured  by  the  starting  of  the  cars  as  he  was  passing  un- 
der them  after  dark,  whilst  they  were  temporarily  stopped  at  Gordon, 
taking  in  wood  and  water,  the  point  of  his  attempted  passage  not  be- 
ing m  public  crossing: 
Held,  That  the  gross  negligence  and  want  of  ordinary  care  on  the  part 
of  the  plaintiff,  in  thus  undertaking  to  pass  under  the  cars,  brings  him 
within  section  2921  of  the  Revised  Code  of  this  State,  and  that  he 
cannot  recover,  even  by  proof,  that  the  engineer  did  not  give  the  usual 
signal  for  starting  the  train,  and  a  verdict  against  the  railroad  for 
damages  will  be  set  aside  as  illegal. 

Damages.  Railroad  Companies.  Before  Judge  Robinson. 
Wilkinson.     April  Term,  1870. 

Dixon  brought  case  against  said  company  for  injuries  done 
to  him  by  running  its  car  over  him,  etc.  The  evidence  showed 
that,  at  Gordon,  where  the  road  from  Millcdgeville  joins  the 
road  from  Savannah,  the  train  was  standing  in  the  usual 
plaoOy  afler  dark,  taking  wood  and  water.  The  public  road 
was  blocked  up  by  the  train,  and  the  train  also  stood  across 
the  usual  crossing  for  foot  passengers.  Dixon,  wishing  to 
cross  the  track,  got  under  the  train  for  that  purpose;  this  he 
did  twice;  the  second  time  the  train  suddenly  moved,  and 
inflicted  said  injuries  upon  him.  As  to  whether  the  usual 
signal  was  given  before  moving,  the  evidence  was  conflicting. 
The  train  was  moved  to  give  way  for  the  Milledgeville  train 
coming  in. 

The  Court  read  to  the  jury  sections  2921,  2979  and  2980 
of  the  Revised  Code  of  Georgia,  and  that  part  of  the  opin- 
ion of  this  Court  in  the  case  of  The  Macon  &  Western  Rail- 
road Company  vs.  Johnson,  38th  Georgia  Reports,  as  to  said 
aeotionSi  and  then  chargeil  them  as  follo>ys:  ''A  railroad 
company  is  liable  for  any  damages  done  to  persons  by  the 
nnniDg  of  the  locomotives,  cars  or  other  machinery  of  such 
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company,  or  for  damages  done  by  any  person  in  the  employ- 
ment and  service  of  such  company,  unless  the  company  shall 
make  it  appear  that  tiieir  agents  have  exercised  all  ordimry 
and  reasonable  care  and  diligence,  the  presumption  in  ill 
cases  l>eing  against  the  company.     No  person  shall  recover 
damages  from  a  railroad  company  for  ii^ury  to  himself  or 
his  property  when  the  injury  is  done  by  his  cooseDi,  or 
where  the  injury  is  caused  by  his  own  negligence.    If  the 
party  plaintiif,  and  the  agent  of  the  company  are  both  it 
faulty  the  plaintiff  may  recover,  but  the  damages  shall  he 
diminished  by  the  jury  in  proportion  to  the  amount  of  &ob 
attributable  to  the  party  complaining.     Applying  tliese  gen- 
eral principles  of  law  to  this  case,  if  the  jury  believe,  iron 
the  evidence,  that  the  plaintiff  has  been  damaged  in  his  per- 
son by  the  Central  Railroad  Company,  or  any  one  in  the  em- 
ployment of  said  company,  in  consequence  of  the  &ilure  of 
said  company  or  its  employees  to  have  exercised  all  ordiniix 
and  reasonable  care  an<l  diligence  in  the  running  of  their 
cars  at  the  time  stated  in  plaintiff's  writ,  then  the  plaintiff 
is  entitled  to  recover.     But  if  the  jury  believe,  from  the  evir 
dence,  that  the  Central  Railroad  Company  or  their  employ- 
ees did  exercise  all  ordinary  and  reasonable  care  and  dili- 
gence at  the  time  the  injury  is  alleged  to  have  been  done  to 
the  person  of  the  plaintiff,  then  the  plaintiff  is  not  entitled 
to  recover.     If  the  jury  believe,  from  the  evidence^  that  the 
Central  Railraad  Company  were  without  fault  on  tlieir  part, 
and  that  the  injury  alleged  to  have  been  sustained  by  plain- 
tiff was  caused  by  his  own  negligence,  then  the  plaintiff  is 
not  entitled  to  recover.     If  the  jury  believe,  from  the  evi- 
dence, that  plaintiff  and  defendant  were  both  at  fault,  then 
plaintiff  may  recover,  but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of  fault  attributable 
to  the  plaintiff.     If  the  jury  should  believe,  from  the  evi- 
dence, that  the  plaintiff  is  entitled  to  recover  damages,  it  is 
for  the  jury  to  ascertain  from  the  evidence  what  the  amount 
of  damages  should  be.     Damages  are  given  as  compensation 
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or  the  injury  done,  and  the  injury  done  is  generally  the 
oeasureof  damages,  where  the  injury  is  of  a  character  ca- 
Mble  of  being   estimated    in  money.     If  the  jury  believe, 
hm  the  evidence,  that  the  injury  alleged  to  have  been  sus- 
lined  by  the  plaintiff  was  not  caused  by  his  own  negligence, 
Mtthatitwas  caused  by  the  failure  of  defendant  to  have 
oercised  all  ordinary  and  reasonable  care  and  diligence,  then 
lie  jtiry  must  endeavor  to  ascertain,  from  the  evidence,  the 
tztentof  the  injury,  and  what  would  be  a  suitable  compen- 
iiion  for  the  same  in  money,  taking  into  consideration  the 
QCpenses  of  medical  treatment  and  nursing  incurred  by  the 
>laintiff  in  consequence  of  the  injury  alleged  to  have  l>een 
lone  him;  abo  taking  into  consideration  the  age  and  value 
>f  the  seryices  of  the  plaintiflF  to  himself  and  family  before 
he  alleged  injury.     Where  there  are  conflicts  or  discrepan- 
IC9  in  the  testimony  of  witnesses,  it  is  the  duty  of  jurors  to 
odeavor,  if  possible,  to  reconcile  such  conflict  or  discrepan- 
ce without  imputing  perjury  to  any  of  th^  witnesses.     If 
itnesses  swear  diflerently  in  regard  to  the  same  things,  other 
ings  being  equal,  that  witness  is  to  be  believed  wiio  has 
e  best  opi)ortunity  or  means  of  knowing." 
And  the  Court  further  charged,  at  request  of  defendants' 
unsel :     ''  Timt,  if  the  evidence  shows  in  this  case  that 
Migh  the  Central  Railroad  Company,  the  defendant,  or  its 
ents,  were  guilty  of  negligence,  that  is  to  say,  if  they  failed 
give  the  signal   that  the  train  was  about  to  back,  yet  if 
XOQ,  the  plaintiff,   could,    by    ordinary   diligence,    have 
oided  the  consequences  to  himself  of  that  negligence,  he 
not  entitle<l  to  recover  from  the  Central  Railroad."     The 
ry  found  for  plaintiff  05,000  00  and  costs.     Defendant's 
EHmel  moved  for  a  new  trial,  upon  the  grounds  that  the 
rdict  was  contrary  to  evidence,  etc, ;  that  the  Court  erred 
ohaflging  the  law  as  to  when  both  parties  are  at  fault, 
Ifaont  qualifying  it  by  saying  that,  if  plaintiff  could,  by 
HU^rdse  of  ordinary  care  and  diligence,  have  avoided  the 
Mflttty.theo  defendant  is  not  liable  for  damages;  and  be- 

Vot.  XLn-22. 
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cause  the  charge  is  contrary  to  law,  inconsistent  and  oaotn- 
(lictory,  and  therefore  liable  to  mislead  the  jury.  The  mo- 
tion was  overrale<ly  and  error  is  here  assigneil  on  each  of 
said  grounds. 

W.  K.  deGra^ffexreid;  Jackson,  Lawton  &  Basses- 
GER,  for  plaintiff  in  error. 

James  C.  Bower,  J.  G.  Ockington,  A.  Rebse,  for  de- 
fendant. As  to  new  trials:  1st  Graham  &  Waterman  onS. 
T.,  541,  542,  545,546;  3d,  1218,  1219,  1366,  1367,  and 
cases  cited;  3d,  1260,  1261,  1262,  1263,  1290,  1291,  and 
cases  citeil.  As  to  ordinary  care:  Story  on  B.,  sec.  11, see. 
17,  note;  2  Am.  R.  R.  Cases,  HA  ei  seq.;  R.  Code,  section 
3667;  Hilliard  on  N.  Trials,  64;  Ga.  Decisions,  82;  Dud- 
ley's Ga.  R.,  182;  4  Ga.  R.,  193;  20th  Ga.  R.,  511;  6th, 
276. 

McCay,  J.  • 

In  the  case  of  Johnson  vs.  The  Mcioon  &  We«tem  Bailroad 
Companyj  reported  in  38th  Georgia,  433,  this  Court  hdd 
that-sectiou  2921  of  the  Code  applied  as  well  to  railroads  as 
to  individuals.  That  section  provi<Ies,  that  if  the  plaintil^ 
by  the  exercise  of  ordinary  care^  could  have  avoided  the  con- 
sequences to  himself  of  tho  defendant's  negligence,  he  cannot 
recover.  Ordinary  care  is  defined  by  section  2034  of  the 
Revised  Code  to  be  that  care  and  diligence  which  a  prudent 
man  exercises  in  his  affairs. 

Can  it  for  a  moment  be  contended  that  the  act  of  the  plain- 
tiff, in  attempting  to  crawl  under  the  cars,  only  temporariif 
stopped,  as  he  knew  they  were,  was  the  act  of  a  prudent 
man  ?  It  was,  in  fact,  a  most  imprudent  and  rash  act,  and  if 
section  2921  of  the  Code  is  to  have  any  force  at  a£,  we  think 
this  case  comes  clearly  under  it.  By  the  common  law,  if  the 
plaintiff  contributed,  at  all,  by  his  negligence,  to  the  iojurfi 
he  could  not  recover.     Our  law  does  uot  go  so  fiir  as  this. 


] 
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Be  mast  be  guilty  of  want  of  ordinary  care  in  order  to  lose 
hk  right  to  recover.  If  he  be  negligent,  but  the  negligence 
does  not  amount  to  want  of  ordinary  care,  then^  if  the  rail- 
itMid  company  be  also  negligent,  the  jury  shall  apportion  the 
damages  according  to  the  negligence  of  both  parties.  We 
place  this  case  on  the  ground  that  the  attempt  to  crawl  under 
the  cars  showed  a  want  of  ordinary  care,  so  as  to  bring  the 
plaintiflT  within  section  2921  of  the  Code. 

Were  the  case  otherwise,  we  should  hesitate  to  disturb  the 
verdict,  though  the  evidence  strongly  preponderates  against 
it,  ou  the  question  of  blowing  the  whistle.  And,  though  the 
verdict  is  very  large,  considering  the  proof,  we  are  very  re- 
lactant  to  interfere  where  the  case  is  one  turning  wholly  on 
the  facts. 

We  are  of  the  opinion  that  if  the  whistle  was  not,  in  fact, 
blown,  there  was  some  negligence  on  the  part  of  the  defen- 
dant. It  is  a  fair  presumption,  that  the  usual  customs  of  the 
road  will  be  complied  with.  This  does  not,  however,  excuse 
the  rashness  of  the  plaintiff  in  putting  himself  under  the 
wheels  of  the  cars,  which  he  had  every  reason  to  expect 
would  move,  almost  imme<liately,  since,  according  to  the  habit 
of  the  cars,  the  stoppage  was  but  for  a  very  brief  period. 
We  sympathize  deeply  with  the  plaintiff  in  his  misfortune, 
bat  we  cannot  make  the  statute  a  nullity  in  furtherance  of 
our  feelings. 

Judgment  reversed. 


Thjb  Georgia  Railroad  &  Banking  Company,  plain- 
tiff in  error,  vs.  Robert  J.  Wynn,  defendant  in  error. 

Aa  aolion  was  brought  by  the  plaintiff  against  the  defendant  to  recover 

.^MiMigM  for  the  homicide  of  his  wife,  alleged  to  have  been  caused  by 

tbt  negligence  of  the  defendant  in  the  running  of  his  engine  and  cars 

'«i  the  erossing  of  a  public  road  over  the  defendant's  railroad,  and 

'"ttir*  wit  a  special  demurrer  to  the  plaintiff's  declaration,  on  the 
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groands:  1st.  Because  it  is  not  alleged  that  the  homicide,  for  which 
damages  are  claimed,  was  caused  by  collision  with  the  engine  or  ctn 
of  defendant.     2d.  Because  the  husband  has  no  right,  under  the  oon-      j 
mon  law  or  statute  law  of  Qeorgia,  to  maintain  an  action  to  recofer      | 
damages  for  the  homicide  of  his  wife.     The  Court  OTermled  the  de- 
murrer on  both  grounds,  and  the  defendant  excepted : 

Hddf  That  the  defendant  is  liable  for  an  injury  done  to  the  pertonor 
property  of  another  at  a  public  crossing  on  his  road,  by  the  running  of 
his  engine  and  cars,  resulting  from  the  negligence  of  hia  agents  and 
servants  to  blow  the  whistle  of  his  engine  or  locomotive,  as  required 
by  the  742d  section  of  the  Code,  although  there  is  no  actual  coUUm 
of  the  engine  and  cars  with  the  person  or  property  injured  bj  each 
negligence,  in  all  cases  in  which  the  plaintiff  is  entitled  to  sne  formd 
recover  damages  under  the  law,  for  the  alleged  injary  of  whick  he 
complains,  resulting  from  such  negligence  of  the  company,  and  that 
this  ground  of  demurrer  was  properly  overruled. 

By  the  common  law,  the  husband  could  not  maintain  an  action  to  r^ 
cover  damages  for  the  homicide  of  his  wife,  and,  by  the  provisions  of 
the  Code  of  this  State,  authorizing  damages  to  be  recovered  for  pl^ 
sical  injuries  done  by  one  person  to  another,  the  right  to  recover  dtm* 
ages  for  a  homicide  is  limited  to  a  widow  for  the  homicide  of  her  has- 
band,  or  if  there  is  no  widow,  then  the  child  or  children  may  recover 
damages  for  the  homicide  of  the  husband  or  parent;  but  the  Codedoes 
not  give  the  right  to  the  husband  to  recover  damages  for  the  homicidB 
of  his  wife.  If  the  Legislature  had  intended  to  have  changed  the  com- 
mon law  rule  on  this  question,  it  would  have  done  so  when  decUrin| 
the  particular  class  of  persons,  who  were  entitled  to  recover  daoiagM 
for  homicide,  in  the  2920th  section  of  the  Code.  The  Court  belov, 
therefore  erred  in  overruling  the  second  ground  of  demarrer  to  the 
plaintiff's  declaration. 

Hiisbaucl  and  Wife.  Damages.  Ilailroad  Companies,  f 
Before  Judge  Robinson.  Morgan  Superior  Court.  Sei)-  i 
tember  Term,  1870.  \ 

Wynn  brought  case  againt  the  Georgia  Railroad  &  Blink- 
ing Company,  malting  the  following  averments:  On  tlielSrb 
of  July,  1869,  defendant  was  running  over  its  road  a  **  pay- 
train/'  without  a  schedule  and  without  notice  to  the  public 
PlaintifT's  wife  was  traveling  in  a  carriage,  drawn  by  miile^ 
unaccustomed  to  seeing  steam  engines;  she  asked  when  the 
train  would  run  over  the  portion  of  the  road  along  her  roate, 
and  was  told  that  there  would  be  no  train  for  three  hours. 
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Afler  going  about  three  miles,  and  while  crossing  the  raihvayi 
at  a  public  crossing,  said  '^  pay-train  "  came  suddenly  round 
I  curve  near  the  carriage,  frightened  the  mules,  and  they  ran 
ivay  and  so  hurt  his  wife  that  she  died  of  her  injury.  The 
fhistle  of  the  engine  was  not  blown,  as  required  by  law,  nor 
rere  there  any  blow  posts  there,  as  was  required  by  law. 
lad  the  whistle  been  so  blown,  the  damage  would  have  been 
revented. 

By  reason  of  this  injury,  plaintiiT  was  deprived  of  the 
Hnfort  and  society  of  his  wife,  and  of  her  aid  and  assistance 
1  the  management  of  his  domestic  aifairs,  and  care  and  edu- 
ition  of  his  children,  and  he  was  obliged  to  lay  out  and  ex- 
sod  $1,000  00  in  attempting  to  cure  her  and  in  furnishing 
er  with  attendance  and  nursing  during  her  consequent  sick- 
e88|  and  other  money,  say  $1,000  00,  about  her  burial  ex- 
doses. 

The  declaration  was  demurred  to,  U|>on  two  grounds:  1st. 
eoause  it  is  not  averred  that  said  injury  was  caused  by  col- 
sion  with  the  engine  or  cars  of  said  defendant,  and  thestat- 
te  gives  no  right  of  action,  unless  the  injury  comes  from 
ich  collision,  caused  by  negligence  or  carelessness  of  defen- 
int's  agents.  2(1.  Because  a  husband  cannot  recover  dam- 
;e8  for  the  death  of  his  wife.  The  Court  overruled  the 
smurrer  and  that  is  assigned  as  error. 

BiL,LUP8  &  Brobstox;  a.  G.  Foster,  for  plaintiff  in 
Tor. 

Bbese  &  Reese;  T.  6.  Lawsox,  for  defendant. 

Warner,  J. 

There  was  no  error  in  tlie  judgment  of  the  Court  below  in 
rehiiling  the  first  ground  of  demurrer  to  the  plaintiff's  dec- 
tntion,  ds  set  forth  in  the  record.  After  the  most  diligent 
iMifdi,  we  have  not  been  able  to  find  a  single  case  in  which 
liuM'beeti  held,  that,  by  the  common  law,  a  husband  could 
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maiutain  an  action  to  recover  damages  for  the  homicide  of 
his  wife.  In  Baker  vs.  BoUon,  1st  Campbell's  Reports,  48S, 
Lord  Ellenborough  said^  ''In  a  civil  Court,  the  death  of  t 
human  being  could  not  l)e  complained  of  as  an  injury;  and, 
in  this  case,  the  damages,  as  to  the  plaintiff's  wife,  must  stop 
with  the  period  of  her  existence.''  This  declaration  of  Lord 
Ellenborough,  coupled  with  the  fact  that  no  such  case  can  1» 
found  in  the  Reports,  or  cited  in  the  elementary  books,  fiir* 
nishes  almost  conclusive  evidence  of  the  rule  of  tbeoornmoD 
law  ui)on  that  question.  Tl>e  2920tli  section  of  the  Ood«^ 
providing  for  the  recovery  of  damages  for  physical  injorieiy 
timils  the  right  of  recovery  to  a  widow,  or  if  no  widow,  tk« 
to  the  child  or  children,  for  the  homici<le  of  the  husband  or 
parent.  If  the  Greneral  Assembly  had  inteoded  to  hate 
altered  the  common  law  so  as  to  give  to  the  husband  a  right 
of  action  to  recover  damages  for  the  homicide  of  bis  wife, 
they  would  have  so  declared  when  providing  for  the  jwirticD- 
lar  class  of  persons  s[)ccifiod  in  the  Code.  In  our  judgment, 
the  Court  below  erred  in  overruling  the  second  ground  of 
demurrer  to  the  plaintiff's  declaration,  as  specified  in  the 
record. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Moses  F.  Foster,  plaintiff  in  error,  V8.  Charles  M.  Copb- 

LAND,  defendant  in  error. 

Where  a  bill  was  filed  by  the  complainant,  praying  for  an  injonctioa  to 
restrain  the  sale  of  the  land  on  which  a  church  had  been  erected,  uAt 
after  hearing  the  parties,  the  Judge  refused  the  injunction : 

Heldy  I'hat,  on  the  statement  of  facts  contained  in  the  record,  thii 
Court  will  not  control  the  discretion  of  the  Court  below  in  refasingtke 
injunction. 

Injunction.     Before  Judge  Robinson.     Oreen  County* 
Chambers.     December,  1870. 
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Foflter,  by  bill  against  Copeland  et  al.y  sought  to  enjoin 
ihem  firom  the  sale  of  New  Hope  Baptist  Church,  in  said 
OODtj,  upon  the  following  averments:  In  1805,  one  Daniel 
xecuted  to  one  Fielder  a  deed,  conveying  to  him,  as  trustee 
f  said  New  Hope  Churcli  and  his  successors  in  office,  certain 
Itree  acres  of  land.  The  congregation  at  once  built  a  church 
pon  said  land,  and  continuously  occupied  it.  In  1843,  one 
obnsouy  who  owned  the  contiguous,  surrounding  land,  sold 
is  land  to  one  Cardwcll,  and  l>ef(>re  Johnson  had  made  a 
sed  to  Cardwell,  they  got  into  a  law-suit  as  to  the  titles  to 
ohnson's  land.  It  was  rumored  that  Cardwell  contended 
lai  the  said  three  acres  were  covered  by  his  purchase  from 
obnson.  This  put  Foster  and  others,  members  of  said 
lurch,  upon  inquiry.  They  found  that  Daniel  and  Fielder 
'ere  dead,  and  that  the  deeil  from  Daniel  to  Fielder  was 
ifiiy  and  had  never  been  recorded.  They  communicated  these 
lots  to  Johnson,  who  said  if  they  would  have  six  acres  around 
lid  church  surveyed,  he  would  give  a  quit-claim  deed  thereto. 
*bi8  survey  was  made,  and  on  the  15th  of  December,  1847, 
dbnson  made  such  quit-claim  deed  to  Foster,  for  the  use  of 
lid  church.  Since  this  deed  was  made,  Foster,  with  the 
Dowledge  and  tacit  consent  of  the  church,  Iirs  protected  and 
reserved  the  property,  and  kept  the  keys. 

There  are  fifty-seven  members  of  said  church.  On  the 
6th  of  November,  1870,  fourteen  of  its  members,  named, 
jnfederated  to  sell  said  church  and  convert  the  proceeds  to 
leir  private  use,  and  assumed  to  emjwwer  said  Copeland  to 
ill  the  church.  No  notice  of  these  proceedings  wore  given 
>  Foster,  and  others  opposed  thereto ;  nor  did  Foster  and  his 
Hies  take  any  part  in  these  proceetlings,  except  to  protest 
2;aiiist  them  as  illegal  and  fraudulent.  Under  this  assumed 
ithority,  Copeland,  as  trustee  of  said  church,  has  ad  ver- 
sed said  building  and  six  acres  of  land  for  sale,  to  the  high- 
it  bidder. 

Cbpeland  answered  as  follows :  Foster  had  never  been  rec- 
jnifled  as  trustee  of  said  church,  but  has  had  possession,  as 
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sexton^  and  was  paid  an  annual  salary  as  such.     Finding  the 
church  without  a  trustee,  forty  named  persons,  representing 
the  church,  petitioneil  the  Judge  of  the  Superior  Co«irt  to 
appoint  a  trustee.     He  refused,  because  he  held  that  thecoD- 
gregation  could  ap|)oint  one.    Thereafter,  in  November,  1870, 
it  being  the  regular  conference  day  and  meeting,  when  all 
matters  pertaining  to  the  church  are  attende<l  to,  the  [Mirtio 
present  elected  Copeland  such  trustee,  as  Fielder's  suocessor. 
But  sixteen  members  were  present,  and  but  fourteen  voted 
for  Copeland  ;  but  that  was  a  larger  number  of  memWrethiu 
usually  attended  such  meetings  of  the  church.     The  large 
majority  of  the  members  are  in  favor  of  Co]>eIand'8  trustee- 
ship, and  so  far  as  Co|>eland   knows,  none  but  Foster  and 
family  oppose  it.     His  election  was  certified  and  recorded  ia 
the  church  books,  and  in  the  books  of  the  Siii)eri()r  Court  of 
said  county.     He  was  going  to  sell  said  pro]>erty,  under  an- 
thority  granted  at  said  meeting,  by  a  regular  proceeding, 
under  the  rules  of  said  church,  requiring  him  to  sell  or  cause 
to  be  sold  the  old  meeting  house  and  land  and  property  be- 
longing to  the  same,  and  to  invest  the  proceeds  *^  in  the  new 
meeting  house,  now  being  built,  near,"  etc.     He  was  bona 
fide  procee<ling  for  said  purpose,  and  a  large  majority  of  the 
church  wore  in  favor  of  the  new  church   building,  and  of 
selling  this  one  to  help  pay  for  that. 

The  record  does  not  show  how  this  matter  got  before  the 
Chancellor.  When  it  came  on  for  hearing,  he  held  that 
Copeland  had  the  right  to  open  and  conclude  the  argument 
On  the  hearing,  Foster  made  affidavit  to  the  facts  stated  in 
his  bill,  and  several  other  members  of  the  churdi  made  affi- 
davit to  the  averments  of  the  answer,  and  that  the  election 
and  authority  of  Copeland  was  done  regularly ,  and  acconling 
to  the  rules  of  said  church.  The  injunction  was  refused. 
Foster  says  the  Chancellor  erred  in  refusing  him  the  right  to 
open  and  conclude  the  argument,  and  in  refusing  said  in- 
junction. 
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A,  G.  &  T.  C.  Foster;  J.  Hill,  for  plaintiff  in  error. 

RoBixsoN  &  Branch,  for  defomlant. 

Warner,  J. 

On  the  statement  of  facts  contained  in  the  record  of  this 
Cise,  this  Court  will  not  control  the  discretion  of  the  Court 
beW,  in  refusing  to  grant  the  injunction  prayed  for  in  com- 
plainant's bill. 

Let  the  judgment  of  the  Court  below  be  ai&rmed. 


Solomon  Cohen,  plaintiff  in  error,  vs.  John  E.  Ward,  de- 
fendant in  error. 

An  action  was  brought  by  the  plaintiff  against  the  defendant,  to  recover 
damages  for  a  breach  of  an  implied  warranty  of  title  to  fifty  shares  of 
Central  Railroad  stock,  alleged  to  have  been  sold  by  the  defendant  to 
the  plaintiff  in  the  month  of  April,  1863,  and  on  the  trial,  it  appeared 
from  the  evidence  in  the  record,  that  the  defendant  sold  to  or  ex- 
changed with  the  plaintiff,  one  hundred  shares  of  Central  Railroad 
Block  for  $20,000  00  of  Confederate  States  eight  percent  bonds.  The 
contract  was  consummated  between  the  parties,  by  the  delivery  and 
transfer  of  the  railroad  stock  to  the  plaintiff,  and  the  delivery  and 
transfer  of  the  Confederate  bonds  to  the  defendant,  in  pursuance  of 
that  contract;  but  the  defendant  did  not  have  the  title  to  fifty  shares 
of  the  niilroad  stock  transferred  by  him  to  the  plaintiff,  the  title  thereto 
being  in  other  parties.  The  jury,  under  the  charge  of  the  Court,  found 
a  verdict  for  the  plaintiff  for  $2,000  00  in  gold.  The  defendant  made 
ft  motion  for  a  new  trial  on  several  grounds  of  error  alleged,  as  to  the 
charge  of  the  Court  to  the  jury,  and  as  to  refusals  to  charge  as  re- 
quested, and  because  the  verdict  was  against  the  law  and  the  evidence. 
The  Court  overruled  the  motion  for  a  new  trial,  and  the  defendant  ex- 
-cepled. 

Bddf  That  ander  the  pleadings  and  evidence  in  the  case,  the  plaintiff 
autitled  to  recover  fro.a  the  defendant  for  a  breach  of  the  implied 
\{j  of  tiile  to  the  fifty  shares  of  railroad  stock  sold  and  transfer- 
red by  the  defendant  to  the  plaintiff  under  the  contract,  to  which  he 
liad  no  title,  and  it  made  no  difference  under  the  law  of  this  State, 
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whether  it  was  a  sale  of  stock  for  bonds,  or  a  barter,  or  exchtngt  of 
stock  for  bonds. 

As  this  was  a  Confederate  contract,  the  measure  of  damages  forabreick 
of  the  warranty  of  title  to  the  fifby  shares  of  stock,  should  have  been 
left  to  the  jury  under  the  provisions  of  the  Ordinance  of  1865,  to  biv« 
been  decided  by  them  according  to  the  principles  of  equity  as  tpplicf 
ble  to  the  contract  between  the  parties. 

Although  the  Court  gave  in  charge  to  the  jury  the  whole  of  the  Ordi- 
nance of  18&5;  yet,  in  other  parts  of  the  charge,  the  jury  were  re- 
stricted to  the  value  of  the  Confederate  bonds  at  the  time  the  contrcd 
teas  made.  It  was  error  so  to  restrict  the  jury;  They  had  a  right  to 
consider  their  value  at  any  time,  and  render  a  verdict  according  to  dit 
principles  of  equity  applicable  to  the  contract  between  the  parties. 

Barter  and  Sale.    Scaling  Ordinance     Tried  befijre  Jmlp 
Schley,    Chatham  Superior  Court.     May  Term,  1870. 

Ward  averred  that  Cohen  was  indebted  to  him  $10,000  0(^ 
in  that,  on  the  17th  of  April,  1863,  in  consideration  tbit 
Ward  would  buy  from  him  fifty  shares  of  the  capital  stock 
of  the  Central  Railroad  &  Banking  Company  for  $20000 
per  share,  Cohen  promised  that  said  shares  were  his,  with 
full  power  and  right  to  convey  it,  and  Ward  thereupon  tlia 
paid  him  $10,000  00  and  took  said  stock;  but  Cohen  had 
no  title  to  said  stock,  nor  right  or  power  to  convey  it,  hut  it 
belonged  to  others,  who  since  claime<l  and  obtained  poaso* 
sion  of  it,  whereby  Ward  wholly  lost  the  same.  A  second 
count  was  for  $10,000  00  received  by  Cohen  on  said  day,  to 
Ward's  use. 

Cohen  i)leaded  that  he  agreed  to  exchange  one  hnndred 
shares  of  such  stock  to  Ward's  agent  for  $20,000  00  in  ihe 
eight  per  cent,  bonds  of  the  Confederate  States  of  America; 
that  he  then  and  there  owned  three  hundred  shares,  and  from 
it  took  scrip  representing  $10,000  00,  nominally,  but  tlien 
worth  $20,000  00  "  in  currency,"  an<l  without  examining 
the  dates  delivered  them  to  said  agent,  and  he  delivered  to  him 
said  bonds,  and  did  not  notice  that  any  of  it  was  sequestrated 
stock,  nor  was  any  inquiry  made  on  that  point,  nor  did  Co- 
hen find  it  out  till  1866.     By  the  result  of  the  war  the  bondfl 
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fend  sequestrated  stock  alike  became  worthless,  and  the  con- 
kideration  of  said  contract  has  wholly  failed.  If,  however^ 
;hi8  transaction  is  to  be  opened,  Ward  owes  Cohen  for  the 
ifiy  shares  of  unseqiiestrated  stock  and  its  dividends.  And 
le  tendered  back  said  I>onds. 

On  the  trial,  the  evidence  was  substuntiallv  as  follows:  It 
ms  shewn  that  the  company  refused  to  let  Ward  have  but 
ftjr  of  the  one  hundred  shares,  because  the  other  fifly  were 
iquestrated,  and  the  record  of  the  cause  touching  these  fifty 
questrated  shares  in  which  this  Court  held  that  Ward  got 
J  title  as  to  them,  was  read  in  evidence  See  Ward  et  aL, 
r.  The  Central  Railroad  &  Banking  Company,  37th  Geor- 
!a  Reports,  615. 

Dr.  Willis,  Ward's  said  agent,  then  testified  that  he  knew  of 
le  purchase  of  certain  shares  of  Central  Railroad  stock  by  the 
aintiff  from  the  defendant,  in  the  spring  of  the  year  1863. 
'e  made  the  purchase  for  the  plaintiff.  The  price  of  the 
ocks  was  aI)Out  $200  00  per  share — perhaps  five  or  ten  per 
nt.  more.  Payment  was  made  in  Confederate  States  eight  per 
ni.  bonds,  and  witness  thinks  $21,000  00  or  $22,000  00  in 
nids  were  given  for  one  hundred  shares  Central  Railroad 
jck.  The  payment  was  made  in  bonds  at  the  instance  of 
e  defendant.  Thinks  in  the  market  they  commanded  a 
lall  premium;  but  how  or  where  they  were  procuretl,  wit- 
iss  cannot  remember.  There  was  a  difTerenee  in  the  value 
'  Central  Railroad  stock  which  had  been  sold  at  sequestra- 
>D  sale  and  that  which  had  not,  the  sequestration  sale  being 

lower  prices  than  that  sold  as  non-sequestrated  stock,  at 
ivate  sale.  At  the  time  of  the  sale  nothing  was  said  about 
e  stock  having  been  sequestrated  or  not  having  been  se« 
lestrated ;  for  witness  never  suspected  its  having  been  se- 
leatrated.  Witness'  connection  with  the  transaction  ceased 
ith  its  oonsnmmation,  and  he  knew  nothing  of  it  afterwards. 
Be  waa  asked  to  state  whether  the  following  is  not  a  cor- 
^  bialoiy  of  the  whole  transaction,  or  how  otherwise:  That 
Ni  iBine  into  Mr.  Cohen's  office  and  asked  if  he  would  sell 
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any  of  bis  Central  Railroad  stock ;  that  at  first  he  refused, 
but,  after  a  while,  be  said,  *  Well,  I  will  transfer  one  hun- 
dre<l  shares  of  my  stock,  if  you  will  give  me  $20,000  00 
in   bonds;'    that   to   this   you   af^reed,   and    you   and  Mr. 
Cohen   were  to  meet  at  the  bank ;    that,    when  you  came, 
you  brought  the  bonds,  and  a  paper  on  which  you  had  cal- 
culated the  interest,  and  demanded  that  in  currency;  that 
Mr.  Cohen  refused  this,  saying  he  would  pay  no  interest  un- 
less he  received   payment  for  the  accruing  dividends;  that 
you  went  off  to  consult  Mr.  Wanl,  returned,  and  abandoned 
the  claim  of  interest ;  that  Mr.  Cohen  handed  you  the  scrip, 
signed  by  the  President  and  Cashier,  and  received  from  yoa 
the  bonds;"  the  witness  said  :     "The  narration  of  facts  em- 
braced in  this  interrogatory  is  very  much  in  accordance  with 
my  recollection,  except  as  to  the  incipiency  of  the  transac- 
tion.    I  think  that  it  was  in  this  wise:    The  defendant  and 
I  were  Directors  of  the  Bank  of  the  State  of  Georgia,  and 
one  morning  uftor  tlic  Board,  conversation  turned  upon  the 
prices  of  stocks;    and   during   the  conversation,   I  offered 
defendant  ^200  00  per  share,  for  one  hundred   shares  of 
Central  Railroad  stock.     He   said   he  would  give  au  an- 
swer within  an   hour  or  two,   and  during  the  morning  I 
called  at  his  office  and  was  informed  that  he  would  sell,  par- 
able in  Confederate  eight  per  cent,   bonds;   but  the  price 
finally  agreed  I  cannot  recollect.      Mr.  Cohen  did  not  say 
anything  to  mislead  me  as  to  the  kind  of  stock  he  would 
transfer;  nor  did  I  ask  him  any  questions.     I  could  hare 
questioned  him,  and  I  have  no  doubt  he  would  have  an^ 
swered  truthfully ;   and  I  would  have  done  so,  had  there 
been  anything  to  excite  apprehension  as  to  the  kind  of  stock 
he  would  transfer. 

Abraham  Backer,  of  Xew  York  City,  testified:  On  or 
about  the  10th  of  April,  1863,  defendant  stated  that  he  bad 
recently  sold  to  the  plaintiff  erne  hundi*ed  shares  of  the  Central 
Railr4)ad  and  Banking  Company  stock,  at  two  for  one,  and 
was  anxious  to  invest  the  funds  he  had  received  upon  that 
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sale.  Witness  asked  him  if  it  was  confiscated  stock  which 
liehadsoklto  the  ]>laintiff.  Defendant  replied  no;  it  was 
his  own  old  stock.  Witness  tohl  hiiu  he  was  astonished  tliat 
lie  would  soil  his  ohl  stock.  Defendant  tohl  witness  he  had 
leoeived  of  the  plaintiff  two  dollars  for  one  on  the  par  value 
of  said  stocky  but  he  did  not  mention  in  what  sort  of  Con- 
federate money  or  securities  such  payment  had  been  made. 
Witness'  belief  is  that  two  for  one  was  at  the  time  a  fair 
market  value  for  Central  Railroad  stock.  Confiscated  Cen- 
tral Railroad  stock,  to  the  best  of  witness'  recollection,  was 
then  selling  for  $125  00  to  $130  00  per  share,  Confederate 
money.  Witness'  information  is  derived  from  his  having 
dealt  in  Central  Railroad  an<l  other  stocks  in  the  Savannah 
market  at  that  time,  and  from  his  personal  knowledge  of  the 
values,  at  the  time,  of  this  and  other  stocks. 

Thomas  M.  Cunningham,  Cashier  of  the  Central  Railroad 
ind  Banking  Company  of  Georgia,  being  sworn,  produced 
the  transfer  book  of  said  company,  showing  that  on  17th 
April,  1863,  defendant  caused  to  l>e  transferred  to  plaintiff 
one  hundred  shares  of  the  capital  stock  of  said  company,  in 
roe  scrip  or  certificate  of  stock,  the  par  value  of  which  stock 
iras  $100  00  per  share,  and  that  the  transfer  was  from  two 
scrips — each  for  fifty  shares — standing  in  the  name  of  de- 
fendant, and  that  fifty  of  said  shares  were  for  sequestrated 

stock.     He  further  testified  that,  after  the  war,  say day 

uf ,  186...,  Mr.  Saussy,  with  power  of  attorney  from 

plaintiff  to  that  effect,  applied  to  said  company  to  transfer 
the  said  one  hundred  shares  to  George  S.  Owens,  Esquire, 
Brhioh  proposed  transfer  said  company  refused  to  allow,  ex- 
sept  as  to  fifty  of  said  hundred  shares,  on  the  ground  that 
[he  other  fifty  shares  were  sequestrated  stock,  the  title  to 
rhich  was  not  in  plaintiff. 

On  the  cross-examination,  witness  stated  that,  on  the  4th 
lay.  of  September,  1862,  there  were  transferred,  on  said 
kookSf  one  hundred  shares  of  sequestrated  stock,  to  Octavua 
CbfaeD^  by  the  Confederate  States  Sequestration  Receiver. 
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Oil  the  10th  of  September,  1862,  fifty  of  those  shares  wen 
transferred  to  defendant  by  Octavus  Cohen,  and  on  same 
day,  defendant  transferred  fifty  good  shares  to  Mr.  Webber. 
Witness  further  stated  that,  as  he  believed,  there  was,  at  the 
time,  a  slight  market  difierence  between  the  value  of  sequel 
trated  and  non-sequestratc<I  stock ;  the  precise  difference  he 
did  not  know;  that  Confe<lerate  States  Treasury  notes  were 
then  the  only  currency;  that  such  currency  had  a  capacity  to 
purchase  Confederate  States  eight  per  cent,  bonds,  and  thit 
said  bonds  then  commanded  a  premium,  the  precise  extentof 
which  he  did  not  know.  He  further  testified,  that  after  the 
Central  Kailroad  and  Banking  Company  of  Georgia  fiiet 
began  to  declare  dividends,  some  years  before  the  war,  i( 
continued  so  to  do  until  December,  1864,  when  it  ceased  to 
do  so  until  December,  1866 — the  dividends,  when  declared, 
being  always  equal  to  the  legal  rate  of  interest,  and  generally 
at  the  rate  of  five  per  centum  for  six  months.  He  further 
testifieil  that,  afler,  as  before,  said  company  began  to  declare 
dividends,  its  stock  was  generally  at  par;  sometimes  ooo- 
sidurably  above  par ;  that,  at  the  time  of  testifying,  it  was 
about  $118  00;  and,  since  the  war,  has  been  as  high  as 
$134  00.  He  further  testified  that,  in  1863,  gold  was  a 
commodity,  rather  than  a  standard  of  value;  but  that  be 
considered  stock  in  the  said  company  equal  to  par  during  the 
war,  and  more  than  par  after  December,  1867.  Witneei 
verified  Barber's  table  of  the  value  of  Confederate  money,  ae 
contained  in  the  34th  Volume  of  Georgia  Reports,  as  gen* 
erally  correct,  in  his  opinion.  Witness  stated,  further,  that 
sequestrated  stock  was  traceable  as  such,  though  not  always 
easily. 

Plaintiff  also  proved  that,  on  the  12th  day  of  April,  186( 
gold  was  worth  from  $138  00  to  $140  00,  as  compared  with 
currency  of  the  United  States, 

Solomon  Cohen,  the  defendant,  being  sworn,  testified  thai; 
the  testimony  of  Willis  was,  in  the  main,  correct,  although 
he  seemed  not  to  remember  the  details  exactly;  but  that  Abra- 
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Loker's  testimony  was  a  tissue  of  falsehoods;  that  ha 
ad  any  such  conversation  with  Backer,  as  the  latter 
Dr.  Willis  askeil  witness  (Cohen)  to  sell  one  hun- 
ares  of  Central  Railroad  stock,  at  two  for  one ;  at  first, 
refused,  but   he  afterwards  agreed   to  transfer  one 
[1  shares  of  said  stock  for  $20,000  00  of  Confederate 
ight  per  cent,  bonds ;  that  to  this  he  agreed.    Witness 
.  Willis  met,  by  appointment,  at  the  Central  Railroad 
hhe  to  deliver  the  bonds,  and  witness  to  transfer  the 
At  this  meeting  at  the  bank,  Willis  handed  witness 
r,  on  which  was  a  calculation  of  interest,  and  asked 
payment  in  currency.     Witness  said,  ''No,  if  I  pay 
e  accrued  interest  on  the  bonds,  you  must  pay  me  the 
>ly  accrued  dividends  on  the  stock ;  it  must  be  a  clean 
'    Willis  then  said  he  must  go  and  consult  with  Mr. 
.    It  was  then  the  first  time  witness  knew  Dr.  Willis 
irchasing  for  another  and  not  for  himself.     Dr.  Willis 
?d  to  the  bank,  withdrew  the  claim  for  interest  and 
nritucss  the  bonds ;  whereupon  witness  transferred  the 
Mr.  Ward,  and  handed  to  Dr.  Willis  the  scrip  for  the 
^red  shares.     At  that  time,  and  until  after  the  war, 
id  not  know  that  any  of  the  stock  transferred  to  Mr. 
been  sequestrated.     No  questions  were  asked ;  and, 
fJlis  had  desired  information  on  the  subject,  he 
^  have  obtained  it.     Witness  then  owned  between 
>Air  hun<lred  shares  of  the  stock;  and  that  betook 
box  scrip  for  one  hundred  shares,  witiiout  look- 
dates,  or  investigating  whether  any  had   been 
or  not ;  for,  as  far  as  he  knew,  there  was,  at  that 
«*€ace,  in  the  market  value,  between  se(|uestrated 
^^Btrated  stock.     Later  in  the  war,  there  was  a 
Clot  such  difference  as  stated  by  Backer.     Dr. 
^^Qs  thought,  said  there  was  a  small  difference. 
^^Q  he  transferred  the  stock  to  Ward,  witness' 
t  5  the  failure  of  the  Confederacy  rendered  the 
badj  under  the  decisions  of  the  Courts,  but 
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the  same  cause  rendered  bad  aud  of  no  value  the  bonds  wit- 
ness received  from  Mr.  Ward  in  exchange  for  witness'  stodL 
He  gained,  by  the  trade,  at  least  ^5,000  00 ;  witness  lost  all. 
The  transfer  to  Mr.  Webber,  (mentioned  by  Mr.  Cunningliam 
in  his  testimony,)  was  for  Octavus  Cohen,  who  repaid  witness 
[by  the]  fifty  shares  of  sequestrated  stock,  transferretl  to  Mr. 
Ward,  and  who  made  the  transfer  of  such  sequestrated  stocky 
as  stated  by  Mr.  Cunningham.  On  their  face,  the  bonds 
were  clearly  illegal,  as  showing  that  they  were  issued  for  war 
purposes.  Witness  retained  the  bonds  thus  czclianged ;  and, 
except  the  coupons,  which  must  have  been  collected,  witness 
lost  all.  He  further  stated,  that,  although  he  had  the  bonds 
still,  he  could  not  swear  to  their  identity,  amongst  others  he 
had  of  the  same  kind.  He  had  given  some  of  that  kind 
away,  in  Europe  and  in  this  country,  as  curiosities. 

On  the  cross-examination,  witness  stated  that  he  did  not 
know  that  the  Confederate  States  eight  per  cent,  bonds  were 
at  a  premium  at  the  time  of  the  trade ;  later  in  the  war,  they 
were.  He  did  not  now  know  what  the  price  of  gold  was  at 
the  time  of  the  trade.  Witness  was  no  speculator  in  gold, 
or  any  other  thing.  During  his  stay  in  Europe,  in  the  years 
1867  and  1868,  his  exchange  cost  him  from  $135  00  to 
$151  00.  He  knew  of  no  difference  in  value,  between  eigbt 
per  cent,  bonds  and  currency,  at  the  time  of  the  trade.  He 
had,  as  already  stated,  exchanged  fifly  shares  of  original  (or 
non-sequestrated)  stock  for  the  fifty  shares  of  sequestrated 
stock  transferred  to  Mr.  Ward. 

The  evidence  here  closed.  At  the  conclusion  of  the  argo- 
ment,  counsel  for  defendant  presented,  iu  virriting,  to  the 
Court  the  following  requests  to  charge: 

1st.  That  if  the  jury  find,  under  the  evidence,  that  thisis 
not  the  case  of  a  sale,  but  of  exchange  or  barter,  the  plaintiiF 
cannot  recover,  the  variance  l>etwcen  the  allegation  and  proof 
being  fatal ;  that  a  plaintiff  cannot  sue  on  one  contract  and 
recover  on  proof  of  another  contract. 

2d.  That  if  they  find,  under  the  evidenoe,  that  it  is  a  ease 
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sale  and  not  of  barter,  the  rule  of  damage  is  what  the 

Jntiff  paid,  with  interest. 

)d»  That  if  the  jury  find,  under  the  evidence,  that  pay- 

Dt  was  made  in  Confederate  bonds,  and  tliat  Confederate 

ids  were  issued  to  aid  the  rebellion,  it  is,  in  law,  no  pay- 

Dt;  Confederate  bonds,  if  issued  for  that  purpose,  being 

^I  and  void,  cannot  be  a  valid  consideration  for  the  con- 

oi  of  warranty,  or  for  any  contract. 

ith.  That  if  the  jury  find  that  the  bargain  was  made  for 

ofeilerate  bonds,  then  the  trade  l)etween  the  parties  was 

?gal  and  cannot  be  enforced. 

Stb.  That  if  the  jury  find,  under  the  evidence,  that  it  is  a 

e  of  exchange  or  barter,  then  there  was  no  warranty  of 

ie,  and  the  plaintiff  cannot  recover. 

Sth.  If  the  contract  was  not  tainte<l  with  illegality,  then, 

der  the  laws  of  Georgia,  the  jury  should  find  the  value 

ren  on  either  side,  and  if  Cohen's  stock  was  worth  more 

m  Ward's  l)ond6,  they  should  find  tlie  balance  due  on  the 

lole  transaction  to  Cohen,  if  the  contract  was  entire  and 

t  divisible. 

The  Court  charged  as  follows:     1st.  The  first  question  of 

w  is  upon  the  warranty  of  title,  an<l  under  our  Code  is  in 

bstance:  ''  That  in  all  cases  of  the  sale  of  personal  proi>ertyi 

less  there  is  an  express  exception,  or,  from  the  nature  of 

e  transaction,  there  is  an  exception,  the  seller  warrants  to 

e  buyer  that  he  has  a  valid  right  and  title  to  sell,  and  that 

gives  a  good  title  to  the  purchaser.  That  if  the  title  to 
cb  property  is  not  good  and  valid,  and  the  purchaser  losses 
e  property  from  a  defect  in  the  title,  the  seller  is  liable 

the  purchaser  for  the  damages  sustained."  Now  should 
la  find  that  Mr.  Cohen  sold  to  Mr.  Ward  any  number  of 
$BNM  of  the  Central  Railroad  stock,  as  alleged  in  plaintiffs 
Inanition,  I  charge  you  that  he  warranted  the  title  to  such 
Mk  anless  the  defendant  has  shown  to  your  satisfaction  by 
e  proof  adduced,  that  this  sale  falls  under  one  of  the  ex- 
piiooi  <tf  the  law,  wherein  a  warranty  is  not  implied.    Just 

■  Vol.  xlh— 23.  ^ 


348         SUPREME  COURT  OF  GEORGIA. 

Cohen  vs.  Ward. 


here,  as  I  have  seven  requests  from  the  defendant  to  charge 
you  in  this  case,  I  will  take  take  them  in  their  order.  (He 
read  the  first  request.)  The  plaintiff's  action  is  for  damage? 
by  reason  of  the  alleged  failure  of  title  to  fifly  shares  of 
Central  Railroad  stock,  sold  to  him  by  defendant,  and  for 
which  plaintiff  alleges  he  paid  value.  It  matters  not,  innoT 
view  of  the  pleadings,  whether  plaintiflF  paid  value  in  money, 
or  currency,  or  bond,  or  other  thing;  if  you  find  that  he 
paid  value  and  the  title  to  the  stock  has  failed,  then  he  is 
liable.  He  read  2d  request.  And  I  charge  you  that  to  be 
the  law. 

2d.  The  second  question  raised  by  the  defendant  is  that  he 
received  no  consideration  from  plaintiff,  because  plaintiff  gave 
him  bonds  which  were  void,  had  no  value,  as  they  had  been 
issued  for  the  purpose  of  waging  war  against  the  United 
States.  It  is  conceded  that  had  payment  been  made  in  Cos- 
federate  currency,  there  would  have  been  a  consideration,  and 
that  plaintiff  would  be  entitled  to  recover,  if  entitled  to  recov- 
er at  all,  the  value  of  the  currency.  The  defendant's  request 
on  this  point  is  as  follows:  (He  read  request  3d  to  charge.) 
I  cannot  give  you  this  charge  as  my  view  of  the  law.  I  charge 
the  law  in  this  case  to  be  as  follows:  That  it  makes  nodifler- 
ence  whether  plaintiff  paid  defendant  in  Confederate  bonds  (^ 
Confederate  currency.  In  one  sense  l>oth  were  illegal,  both 
were  issued  in  support  of  the  war  waged  against  the  United 
States  Government,  but  both  had  a  market  value  in  the  Con- 
federate States.  Our  Suj>reme  Co!irt  and  the  United  States 
Supreme  Court  have  held  that  Confederate  currency  bad  a 
commercial  value  among  private  individuals;  that  itwasa 
medium  of  exchange,  and  that,  as  parties  contracted  on  the  ba- 
sis of  the  value  of  that  currency,  any  injured  party  to  snch 
contract  has  the  right  to  recover,  not  Confederate  cumn<7, 
but  lawful  money,  to  the  extent  of  the  value  which  both  puv 
ties  by  their  contract,  either  express  or  implied,  placed  on  the 
Confederate  currency  at  the  time  and  place  the  contract  wis 
made.   So,  I  say  to  you  that  Confederate  bonds  had  their  yA- 
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oe,  and  if  parties  agreed  on  the  value  of  the  property  and  chose 
to  take  the  market  value  of  these  bonds  as  the  standard  by 
which  they  valued  the  property  sold,  I  can  see  no  reason  why 
the  amounts  thus  fixed  upon  by  the  parties  cannot  be  recover- 
ed as  the  price  and  value  of  the  thing  or  article  sold.  I  there- 
fore charge  you  that  this  contract  is  not  void  -because  Con- 
federate bonds  may  have  been  the  consideration  given  for  the 
stock,  if  you  find  such  facts  in  this  case.  This  disposes  of 
the  fifth  request  made  by  defendants,  which  is  as  follows: 
(He  read  5th  request.)  I  am  requested  to  charge  you  that 
there  is  a  distinction  between  a  sale  and  an  exchange  of  prop- 
erty by  two  contracting  parties.  I  am  asked  to  charge  you 
as  follows:  (He  read  6th  request.)  While  I  will  not  stop 
to  consider  what  distinctions,  if  any,  may  exist  between  a 
sale  and  an  exchange  as  to  questions  of  soundness  or  un- 
soundness of  the  article  sold  or  exchanged,  I  think  that  on 
the  question  of  title  no  such  distinction  exists.  In  my  view, 
it  matters  not  whether  A  sells  a  horse  for  $100  00  or  takes 
anotiier  horse  in  exchange,  valued  at  $100  00,  so  far  as  the 
question  of  title  is  concerned.  For  when  a  man  j)Uts  a  piece 
of  personal  property  on  the  market,  it  matters  not  how  he 
may  elect  to  receive  payment,  he  warrants  to  the  person  who 
takes  that  property  that  he  has  ''a  valid  title  and  the  right 
to  sell." 

3<J.  The  third  point  of  defense  made  is,  that  plaintiff  cannot 
recover  any  greater  sum  than  the  value  of  the  bonds  given 
at  the  time  and  place  where  the  contract  was  made.  This^ 
gentlemen,  I  charge  you  to  be  the  law,  for  it  has  been  so  held 
by  the  highest  judicial  tribunal  in  the  United  States.  The 
Convention  of  Georgia,  in  1865,  adopted  an  ordinance  which 
i»  generally  known  as  the  Scaling  Ordinance.  (He  read 
the  ordinance.)  There  have  been  many  cases  decided  by  our 
iCbttrts  under  this  ordinance,  and  it  was  passed  to  give  an 
enlarged  power  to  juries  in  settling  the  rights  of  parties  in 
l^iCllaeh  oases  as  the  one  you  have  now  to  pass  upon,  aiid  I 
Wj^'t6^y<m  that  you  are  to  judge  of  the  equities  between  the 
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parties  to  this  snit.  I  have  no  right  to  say  to  you,  for  in- 
stance, that  you  must  find  such  a  value  of  Confederate  bonds, 
or  that  you  must  allow  interest  on  the  amount  you  may  fiod 
from  any  particular  date,  or  that  you  must  find  the  value  of 
plaintiffs  damages  in  gold  or  United  States  currency.  Thae 
are  for  your*  determination.  You  must  estimate  the  valne 
of  plaintiff's  loss  and  damages  according  to  the  equities 
which,  under  the  proof,  you  shall  find  to  exist  between  him 
and  the  defendant.  (He  read  plaintiff's  4th  request  and 
defendant's  7th  request,  which  do  not  appear  on  the  record.) 
I  think  the  correct  rule  of  law  is  as  requested  by  plaintiflTa 
counsel.  This  contract  is  divisible.  Plaintiff  alleges  that 
defendant  warranted  the  title  to  one  hundred  shares  of  stock 
and  that  the  title  to  fifly  shares  has  failed.  Plaintiff  docs 
not  seek  to  disturb  the  contract  as  far  as  the  title  has  proved 
valid.  He  alleges  that  he  has  sustained  damages  to  the  ex- 
tent of  the  price  paid  by  him  for  fifty  shares.  (If  the  title 
to  fifly  shares  has  failed,  he  has  the  right  to  be  {Miid  the 
amount  of  money  he  gave  for  those  shares,  without  refeiwwc 
to  the  other  shares  the  title  to  which  may  be  good.  The 
parties  fixed  the  value  of  the  one  hundred  shares  and  the 
defendant  cannot  now  say  that  fifty  shares  were  worth  mow 
than  that  he  then  (at  the  time  of  the  contract)  said  his  one 
hundred  shares  were  worth.) 

The  jury  found  for  the  plaintiff  $2,000  00  in  gold,  with- 
out interest. 

Cohen  moved  for  a  new  trial,  upon  the  grounds  that  the 
Court  erred  in  refusing  to  charge  as  requested  ;  in  charging 
as  he  did  in  the  words  in  brackets  in  the  last  clause  of  the 
charge;  in  holding  that  this  contract  was  divisible,  and  be- 
cause the  whole  charge  was  contrary  to  law,  and  the  verdict 
was  contrary  to  the  law  and  evidence.  The  Court  refuacd 
a  nt;w  trial,  and  error  is  assigned  on  each  of  the  grounde 
for  new  trial. 

(When  the  cause  was  called  here,  Mr.  Cohen  said  he  would 
not  move  to  dismiss  the  same  here,  because  that  would  $t' 
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firm  the  judgment  against  him,  but  asked  that  if  this 
Court  should  hold  that  the  Relief  Act  of  1870  (which  re- 
quires an  affidavit  that  plaintiff  has  paid  all  taxes  charg- 
able  on  certain  old  demands)  ousted  the  jurisdiction  over 
this  cause,  they  would  send  the  cause  back  with  an  order 
that  it  be  dismissed  below.  But  this  Court  said  that  that 
question  had  not  been  made  below,  and  could  not  be  enter- 
tained in  this  cause.  The  writ  of  error  in  this  cause  was 
sued  out  before  the  passage  of  the  said  Act  of  the  13th  of 
October,  1870.) 

W.  B.  Flemming,  Harden  &  Levy,  S.  Cohen,  for  plain- 
tiff in  error.  This  was  assumpsit,  and  the  declaration  con- 
tained: Ist,  a  special  count  for  breach  of  warranty  of  title 
to  fifty  shares  of  Central  Railroad  stock;  and  2d,  a  general  tn- 
debUcUus  assumpsit  count  for  money  had  and  received  by  de- 
fendant for  ])laintiff's  use.  This  being  a  case  of  barter  or  ex- 
change,  and  not  of  sale,  the  first  count  of  plaintiff's  declara- 
tion was  not  available:  2  Chitty,  274, 281.  The  contract  not 
having  been  rescinded,  the  second  count  was  also  bad.  That 
this  is  a  case  of  barter,  see  the  evidence  in  the  record,  and  the 
following  authorities:  Story  on  Sales,  section  218;  Comyn 
on  Contracts,  130;  Long  on  Sales,  page  1;  Code  of  Georgia, 
section  2,614;  3  Salk,  157.  As  the  allegations  and  proofs 
must  agree,  the  Court  below  was  wrong  in  its  charge  to  the 
jury  on  this  point,  and  should  have  granted  a  new  trial: 
1  Chit.  PL,  (edition  of  1833,)  325,  326,  327;  1  Camp. 
Bep.,  361.  And  the  contract  not  having  been  rescinded, 
the  second  count  is  also  bad,  and  the  plaintiff  below  was 
not  entitled  to  recover  on  that:  1  Chit.  II.,  388;  12  Whea- 
ton,  183;  1  Douglas,  183;  2  McCord,  432;  8  Ga.  Rep.,  71, 
etc;  14  Mees.  &  Wei.,  139;  Code  of  Ga.,  sections  2599, 
'9683.  Section  2610  of  the  Code  is  not  adverse,  for  the 
reason,  that  this  section  refers  to  a  total,  and  not  a  partial 
TMlmack  of  warranty.  Being  a  suit  for  breach  of  warranty, 
-tihe  action  must  be  special    But,  even  if  there  be  no  dis- 
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tinction^  in  pleading^  between  a  barter  or  exchange  and  a 
sale,  (it  being  manifest  there  is  such  a  distinction  in  that, 
if  in  no  other  particular,)  still,  this  was  an  entire  and  not 
a  divisible  or  severable  contract :  2  Parsons  on  Cont.  517, 
etc.,  and  cases  there  cited;  Code  of  Georgia,  sections  2599, 
2683.  If  this  was  an  entire  contract,  then,  as  a  matter  of 
pleading,  the  Judge  not  only  erred  in  his  charge  and  his  refu- 
sal of  the  motion  for  new  trial  on  that  ground,  for  the  reasons 
already  given,  but  the  tendency  of  such  ruling  on  the  trial 
was  to  embarrass  the  defendant,  in  limiting  his  defense  un- 
der the  Scaling  Ordinance  of  1865,  and  the  Relief  Act  of 
1868,  page  148.  As  the  bonds  became  worthless  to  CoheD« 
the  jury  was  bound  to  consider  that  fact;  and  the  Court 
below  had  no  authority  to  limit  or  qualify  that  right,  as  it 
did  repeatedly:  34  Georgia  Reports,  485,  556;  35  Geor- 
gia Reports,  117;  36  Georgia  Reports,  328;  Ordinance  of 
8th  November,  1865;  37  Georgia  Reports,  361;  38  Georgia 
Reports,  350,  etc.;  39  Georgia  Reports,  597  to  605;  41 
Georgia  Reports,  136;  Act  of  1868,  Pamph.,  p.  148,  The 
Supreme  Court  of  the  United  States  decided  that  Confed- 
erate States  Treasury  notes  were  illegal,  but  were  money 
from  the  necessity  of  the  case  only.  Thorington  vs.  Smith, 
8  Wallace.  But  bonds  of  the  Confederate  States  were  not 
money  or  currency  and  they  were  illegal.  In  no  event  could 
they  have  been  legal.  Their  object  was  to  raise  money  io 
aid  of  tlie  rebellion,  and  that  purpose  was  known  to  all  who 
received  them.  Their  purpose  was  stamped  on  their  face 
and  on  the  law  or  act  under  which  they  were  issued.  See 
Chief  Justice  Chase's  decision  in  Virginia  newspaper  re- 
port; 41  Q^rgia  Report,  331;  82d  English  C.  L.  Report, 
979;  1  East,  1;  5  Burrows,  2589.  Money  is  the  common 
medium  of  exchange  among  civilized  nations:  Encyclopedia 
Americana.  Article  money,  vol.  8;  Ibid,  vol.  3d,  Web- 
ster's Dictionary. 
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Thomas  E.  Loyd,  Jackson,  Lawton  &  Bassenger, 
Hartridge  &  Chisolm,  for  defendant.  Mr.  Cohen,  when 
he  sold  to  Ward  the  one  hundred  shares  of  stock,  guaranteed 
the  titles  to  each  and  every  share  of  said  stock:  Irwin's 
Code,  section  2609;  37  Greorgia,  p.  531.  There  is  nothing 
expressed  in  this  sale;  nor  can  anything  he  implied  which 
can  take  this  case  from  the  general  rule.  The  title  to  fifty 
of  the  hundred  shares  of  the  stock  so  sold  was  worthless: 
37  Georgia,  p.  515.  Cohen  was,  therefore,  responsible  for 
the  loss  of  this  stock:  37  Georgia,  531.  Whether  barter 
or  sale,  makes  no  difference:  38  Georgia  Reports,  9091; 
Bevised  Code,  section  2614.  Confederate  bonds  a  consid- 
eration sufficient  to  give  legal  validity  to  the  sale :  38  Geor- 
gia, 469;  Thorington  vs.  Smith,  8  Wallace,  pp.  1,  7, 11, 12. 
Dean  vs.  Toungells,  Adm'r.  Ibid,  p.  14;  Acts  186,  p.  32, 
Constitution  of  Georgia,  Art.  11,  section  12;  39  Georgia, 
pp.  100,  574.  The  Scaling  Ordinance  was  read  to  the  jury, 
and  given  them  in  charge  by  the  Judge  with  instruction, 
that  he  had  no  right  to  instruct  them  as  to  its  application; 
bat  that  they  should  settle  the  equities  according  to  the 
proofs  between  the  parties,  and  such  have  been  the  decis- 
ions of  this  Court:  35  Georgia,  p.  118.  The  contract  was 
clearly  divisible,  because  each  share  of  stock  had  its  indi- 
nduality,  and  Mr.  Cohen  might  have  received  his  titles  to 
the  hundred  shares  of  stock  from  an  hundred  different  per- 
ions :  Code  of  Georgia,  sections  2599,  2600.  The  contract 
liere  is  executed,  not  executory  :  Story  on  Sales,  186,  sec- 
tion 217. 

Warner,  J. 

Under  the  pleadings  and  evidence  in  this  case,  as  disclosed 
bj' the  record,  the  plaintiff  was  entitled  to  recover  from  the 
lefendant  for  a  breach  of  the  implied  warranty  of  title  to 
ihe  fifty  shares  of  railroad  stock  sold  and  transferred  by  the 
lefendaat  to  the  plaintiff  under  the  con  trad,  to  which  he 


352         SUPREME  COURT  OF  GEORGIA. 

Childers  vs,  Adams. 

had  no  title,  and  it  made  no  difference,  uuder  the  lawof  tlus 
13  tat e,  whether  it  was  a  sale  of  stock  for  bonds^  or  a  barter 
or  exchange  of  stock  for  bonds :     Code,  2614. 

The  Court  below  erred  in  its  charge  to  the  jury,  in  re- 
stricting them  as  to  the  measure  of  damages  which  the  plwii- 
tiJBf  was  entitled  to  recover,  to  the  value  of  the  bonds  at  the 
time  the  contract  was  made,  or  to  the  value  placed  on  them 
by  the  parties  at  the  time  the  contract  was  made,  in  view 
of  the  provisions  of  the  Ordinance  of  1865 :  Evans  vs.  HW- 
Aer,  35th  Georgia  Reports,  117;  Cherry  vs.  Walkery  36tli 
Greorgia  Reports,  327;  Hl(/h  vs.  3fcHuffh,  38th  Georgia  Re- 
ports, 285.  The  jury  might  or  might  not  have  believed  that 
the  proper  measure  of  damages  was  the  value  of  the  bonds 
at  the  time  the  contract  was  made,  according  to  the  princi- 
ples of  equity  applicable  to  the  contract  between  the  parties 
under  the  provisions  of  the  Ordinance  of  1865.  It  is  true  that 
the  Court,  in  this  case,  did  give  the  whole  of  the  Ordinance  in 
charge  to  the  jury,  but  the  effect  thereof  was  pradwaUj 
neutralized  and  emasculated  by  the  other  objectionable  por- 
tions of  the  charge. 

Let  the  judgment  of  the  Court  below  be  reversed  and  a 
new  trial  be  granted. 


Virgil  N.  Ciiildkrs,  plaintiff  in  error,  vs,  Melyina 

Adams,  defendant  in  error. 

An  action  of  ejectment  was  instituted  in  the  name  of  a  trustee  of  a  mtf- 
ried  woman  against  the  defendant,  to  recover  the  possession  of  atnet 
of  land,  the  title  to  wliich  was  claimed  under  a  marriage  settleiMDl 
deed.  The  demise  in  the  dcchiration  was  alleged  to  have  been  maide 
by  the  lessor  of  the  plaintiff  in  the  name  of  the  trustee  of  MeWint  Ad* 
aras,  vkfeme  covert.  During  the  pendency  of  the  suit,  the  hasbandiif 
the/«m«  covert  died,  and  on  the  trial  of  the  case,  the  Coart  tlUnrcA 
the  declaration,  on  motion  of  phiintiff's  counsel,  to  be  amended,  by 
striking  out  the  name  of  the  trustee,  so  as  to  leare  the  demisaiatke 
name  of  Melvina  Adams  as  the  plaintiff's  lessor: 


I 
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'hat,  under  the  provisions  of  the  Code,  there  was  no  error  in  the 
in  allowing  the  amendment,  inasmuch,  as  on  the  death  of  the 
nd,  the  legal  and  equitable  title  to  the  land  was  in  the  widow, 
lat  she  could  recover  in  her  own  name  by  showing  title  to  the 
n  herself  as  the  plaintiff's  lessor. 

>  shown,  by  the  evidence  in  the  record,  that  on  the  2Cth  June, 
Bennett  Adams  and  Melvina  Brinson  executed  an  ante-nuptial 
ict,  or  marriage  settlement,  by  which,  all  the  property  she  then 
)r  might  thereafter  have,  should  be  her  separate  estate  and  prop- 
the  legal  title  of  which  was  vested  in  a  trustee  for  the  joint  nse 
eneiit  of  herself  and  husband  daring  her  coverture,  with  power 
I  and  dispose  of  the  property  in  any  way  she  might  think  fit,  in 
pie  a  manner  as  if  she  was  a  feme  sohj  such  disposition  of  said 
rty  by  her  to  be  the  written  conveyance,  or  other  title  papers 
nay  be  executed  by  the  trustee  named  in  the  deed,  with  the  con- 
>f  the  said  Melvina  Brinson,  written  and  signed  by  Jier,  upon 
ionveyancef  or  other  evidence  of  title,  of  the  said  naoaed  trustee, 
narriage  settlement  was  not  recorded  until  the  8th  January,  1857. 
e  12th  January,  1857,  the  trustee  named  in  the  marriage  settle- 
,  eonveyed  the  tract  of  land  in  dispute  to  Mrs.  Melvina  Adams, 
pA  effect  of  which,  was  to  vest  the  title  in  her  husband  by  virtue 
marital  rights ;  provided  the  conveyance  had  been  made  by  the 
te  in  pursuance  of  the  terms  of  the  marriage  contract,  but  the 
in  consent  of  Mrs.  Adams  upon  that  deed  of  conveyance^  does  not 
ir,  as  required  by  the  marriage  settlement.  On  the  15fh  of  Janu- 
.857,  Adams  and  his  wife  conveyed  the  land  in  dispute  to  Mc- 
i.  The  evidence  in  the  record  shows,  that  she  was  coerced  to 
n  the  deed  by  the  threats  of  her  husband.  The  land  was  sold  at 
Ps  sale  as  the  property  of  McBryde,  and  purchased  by  McGuire, 
old  to  the  defendant.  The  evidence  in  the  record  shows  that 
ract  of  land  was  a  part  of  the  property  which  Mrs.  Adams  re- 
l  from  her  father's  estate,  and  was,  therefore,  a  part  of  the  prop- 
mbraced  in  the  marringe  settlement : 

*hat  the  deed  from  the  trustee,  Ryals,  to  Mrs.  Adams,  not  having 
executed  in  accordance  with  the  terms  and  manner  prescribed  in 
carriage  settlement,  did  not  convey  any  title  to  her,  or  to  her 
ad,  to  the  land  in  dispute,  and  they  not  having  any  title  under 
eed,  conveyed  none  to  McBryde  ;  that  Mrs.  Adams  (the  coercion 
r  husband  being  out  of  the  question)  did  not  convey  the  land  in 
lance  with  the  mode  prescribed  in  the  marriage  settlement,  so  as 
eat  her  right  and  title  to  the  land  secured  to  her  by  its  terms  and 
uons.  All  the  parties  claiming  to  have  purchased  the  land  under 
yde's  title,  done  so  after  the  marriage  settlement  was  recorded  ; 
)  any  view  that  we  have  been  enabled  to  take  of  this  case,  from 
idence  in  the  record,  the  verdict  of  the  jury  was  right,  under  the 
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law  applicable  thereto,  and  we  will  not  disturb  it  for  any  of  the  alleged 
errors  complained  of  by  the  defendant. 

Ejectnieut.  Married  Women.  Statute  of  Limitatiooi 
Before  Judge  Clark.  Dougherty  Su{)erior  Court.  Jane 
Terra,  1870. 

This  was  ejectment,  in  favor  of  John  Doe,  upon  thesio^a 
demise  of  ''N.  P.  Brinson,  trustee  of  Melvina  Adams," 
against  Childers,  tenant  in  [Yossession.  It  was  begun  in 
November,  1861,  and  was  tried  in  June,  1870,  It  was  ad- 
mitted that  Reuben  Ryals  was  the  common  proposihu  of 
plaintiff  and  defendant.  Plaintiff  read  in  evidence  a  deed 
from  Ryals  to  Melvina  Adams,  her  heirs  and  assigns,  made 
the  12th  of  January,  1857,  and  recoriled  on  the  6th  of  Felh 
ruary,  1857.  He  also  read  in  evidence  a  dee<l  made  the26tk 
of  June,  1848,  between  Bennett  Adams,  and  Melvina  Bria- 
son,  and  said  Ryals,  whereby,  in  consideration  of  the  mar- 
riage of  said  Bennett  and  said  Melvina,  about  to  be  solen- 
nized,  said  Bennett  covenanted  ''that  all  the  proi>erty, of 
whatsoever  description,  real  and  personal,  that  the  said  Mei* 
vina  Brinson  may  now  be  {K)ssessed  of,  as  her  own  propertfy 
or  of  which  she  may  be,  alone,  hereafter  possessed  of,  in  i|r 
own  rights,  or  in  the  rights  of  any  other  person  or  persons  i 
whatsoever,  as  well  that  which  may  be  given  her  by  anype^ 
son  or  persons  whatever,  or  which  may  be  inherited  by  her 
from  her  father's  estate,  or  any  other  person  or  persons  what- 
ever, shall  form,  and  remain  to  be,  her  separate  estate  and 
property,  and  shall  not,  in  law  or  equity,  be  subject  to  the 
payment  of  the  debts  of  the  said  Bennett  Adams,  or  be  sub* 
ject  to  be  sold  or  convoyed,  or  in  any  manner  controlled  bj 
him,  the  said  Bennett  Adams,  only  so  as  to  give  him  theose 
and  benefit  of  said  property  during  the  coverture,  joint)/ 
with  the  said  Melvina  Brinson;  but  the  right  and  title  of 
said  pro{)erty  shall  be  vested  in  the  said  Reuben  Ryals,  of 
the  third  part,  for  the  use  and  benefit  of  said  parties  of  the 
first  and  second  parts.     And  said  Bennett  Adams  further 
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soveimnts  and  agrees  that  the  said  Melvina  Brinson  may  sell 
ftod  dispose  of  the  said  property  in  any  way  that  she  may 
Mvk  fit,  in  as  full  and  ample  a  manner  as  if  she  were  feme 
■ofeyftll  of  which  disposition  of  ssiid  property  by  the  said 
Uelvina  Brinson  shall  be  the  written  conveyance,  or  other 
papers  that  may  l>e  execnte<I  by  the  said  Reuben  Kvals,  with 
sIm  consent  of  the  said  Melvina  Brinson,  written  and  signet! 
if  her  upon  said  conveyance,  or  other  evidence  of  title  of 
ibesaid  Reuben  Ryals/^  This  paper  was  recorded  on  the 
ith  of  January,  1857. 

N.  P.  Brinson  then  testified  that,  Ryals  diet!  in  1860  or 
1861,  and  that  Bennett  Adams  died  in  1865;  that  Melvina 
apposed  selling  the  pro)>erty  to  MoBryde,  and  told  McBryde 
umI  Boyntou  that  it  was  hers,  and  that  she  would  not  sell  it; 
UeBryde  and  Boynton  tried  to  buy  the  land  from  Bennett 
Adams,  and  they  and  witness  went  to  Ryals  to  get  him  to 
30Qvey  it  to  McBryde,  but  Ryals  said  he  would  not  make  a 
iced  to  any  one  but  Mrs.  Adams  and  her  children,  and  he 
W  oonvey  it  to  her  as  a  portion  of  her  share  of  her  father's 
State,  Boynton  was  sheriff,  and  was  pressing  Adams  with 
L/citf.  against  Adams  as  security,  and  he  bought  the  land 
iM  Adams  and  only  gave  up  said  Ji,  fas,  in  payment,  and 
ad  the  deed  made  to  McBryde.  After  proof,  as  to  rental 
line,  plaintiff  closed.  Defendant  moved  for  a  non-suit,  be- 
luae  no  title  was  shown  in  Brinson,  trustee.  Plaintiff  amen- 
ed  by  striking  out  the  words,  "  N.  P.  Brinson,  trustee  of," 
ISA  to  proceeil  uj)on  the  demise  of  Melvina  Adams.  The 
m-6uit  was  overruled. 

Defendant  read  in  evidence  a  deed  from  Bennett  Adams 
Melvina  Adams,  dated  the  15th  of  January,  1857,  to  Mc- 
yde,  recorded  on  the  10th  of  February,  1857.  It  wa.^  ad- 
Itted  that  the  property  was  sold,  at  sheriff's  sale,  as  Mc- 
yde^s  property,  on  the  5th  of  April,  1859,  to  McGuire, 
HI,  on  the  4th  of  October,  1859,  conveyed  it  to  defendant. 
was  shown  that  Boynton  took  possession  of  the  land  in 
B7  or  1858,  and  that  defendant  took  possession  before  the 
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war,  probably  in  1859 ;  that  Boyntoii  held  under  McBiydCi 
and  held  possession  till  <lefendant  bought  the  land,  and  that 
ever  since,  defendant  held  possession.  There  was  other  evi- 
dence as  to  rental  X'aliie. 

In  rebuttal,  Mel  vina  Adams  testified  to  the  same  that  Bm- 
son  had  sworn ;  that  she  was  compelled,  by  her  husbtiid'i 
threats  to  kill  her  if  she  refuse<l,  to  sign  the  deed;  thatsbe 
told  McBryde  an<l  Boynton  that  she  was  op|>osed  to  signing 
it,  and  that  the  fi,  fas.  given  up  to  her  husband,  in  consid- 
eration of  said  deed,  were  for  debts  on  which  he  was  secnri^ 
before  their  marriage. 

Defondant's  counsel  requested  the  Court  to  charge  the  jnrp 
1st.  That,  in  1857,  a  deed  to  a  wife  vested  the  property  ia 
her  husband.  2d.  That  if  Mrs.  Adams  had  a  seimrate estali^ 
her  deed  to  McBryde,  taken  with  the  deed  from  RyalSyini 
a  substantial  compliance  with  the  terms  of  the  marriage  ow- 
tract,  (^ven  if  the  land  was  covere<I  by  said  oootract.  Si 
That  if  the  land  was  sold  to  pay  debts  against  Adamfl,to 
creilitors  who  gave  him  credit  before  said  contract  wasrewrf- 
ed,  the  sale  was  good  as  to  those  creditors.  4th.  ThatMfi 
Adams,  being  covert  in  1861,  c<mld  not  maintain  this suii^ 
unless,  under  said  contract,  she  had  the  right  to  sell  oreii- 
vey.  5th.  That  if  she  had  the  right  to  sue,  she  had  tb 
right  to  convey,  and  the  deed  to  MoBryde  is  good.  64« 
That  the  Statute  of  Limitations  ran  in  defendant's  favor 
from  the  time  Mrs.  Adams  had  the  right  to  sue,  and  if  de 
fendant  had  had  possession  for  seven  years,  she  oould  not  ft* 
cover;  and  last,  that,  though  covert,  she  could  have  sued  bf 
her  trustee,  and  the  declaration  shews  that  she  did  sue. 

The  Court  refused  so  to  charge.  After  stating  the  i«B«B 
and  the  evidences  of  title  relied  upon,  he  charged  as  follows: 
The  laud  when  conveyed  to  Mrs.  Adams,  in  January,  1857, 
became  her  separate  estate  under  the  marriage  contract,  wd 
was  held  for  her  use  and  benefit  by  the  trustee  in  the  con- 
tract mcMitioned,  and  was  subject  to  all  the  conditions  tol 
limitations  in  said  contract.     If  the  deed  from  Adams  and 
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ivife  was  made  on  the  part  of  Mrs.  Adains  witiiout  iier  free 
irill  and  consent,  but  under  the  restraint  and  coercion  of  her 
iDsbandy  with  the  knowledge  of  McBryde,  it  is  void.  And 
fhether  McGuire  was  bound  by  tiie  notice  to  MeBryde  or 
loty  he  was  bound  to  take  notice  of  the  provisions  of  the 
larriage  contract,  which  was  on  record,  and  so  was  Childers, 
rho  bought  from  McGuire.  The  record  was  notice  to  all 
he  world,  not  only  of  the  trust  estate,  but  of  the  limitations 
f  the  contract,  and  they  took  no  title.  To  entitle  defendant 
>  the  prescription  set  up,  he  must  shew  seven  years  adverse 
ossession  from  the  15th  of  January,  1857,  to  the  commence- 
lent  of  the  suit,  and  if  the  suit  was  brought  in  1861,  that 
art  of  his  defense  falls  to  the  ground.  He  also  charged  as 
9  mesne  profits,  instructing  them  to  give  credit  for  any  im- 
irovements  made  by  defendant. 

The  jury  found  for  plaintiff  the  premises  in  dispute  and 
11050  00  for  mesiie  profits.  Defendant's  counsel  moved  for 
i  new  trial  upon  the  ground  that  the  verdict  was  contrary  to 
be  law  and  evidence,  and  as  to  mesne  profits  excessive;  be- 
anse  the  Court  refused  to  charge  as  requested,  and  charged 
a  he  did,  in  that  he  assumed  that  this  {)roperty  was  covered 
gr^  the  marriage  contract;  in  holding  that  under  this  amen- 
led  demise  the  suit  was  brought  in  1861 ;  in  holding  Chil- 
lera  had  such  notice  as  to  affect  him.  The  new  trial  was 
efased,  and  that  is  assigned  as  error.  (There  was  a  motion 
o  dismiss  the  writ  of  error  because  the  Clerk  had  not  certi- 
ied  that  the  bill  of  exceptions  was  ''just  as  it  was  received 
rom  the  Judge,"  as  required  by  Rule  30  of  this  Court. 
iee  39th  Georgia,  731.)     The  motion  was  overruled. 


Vason  &  Davis,  by  R.  II.  Clark,  for  plaintiff  in  error. 


Stbqzi£B  &  Smith,  for  defendant  in  error. 


I- 
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Warner,  J. 

Tiiere  was  no  error  in  tlie  Court  below  in  allowing  ihe 
amendment  of  the  plaintiffs  declaration  on  the  statement  of 
facts  in  this  case,  under  the  provisions  of  the  Revised  Code. 
The  verdict  of  the  jury  was  right  under  the  law  applieaUe 
to  the  facts  <lisclosed  by  the  record,  and  this  Court  will  not 
disturb  it  for  any  of  the  alleged  errors  complained  of  by  the 
defendant. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


WiLLtAM  Pettus,  plaintiff  in  error,  r«.  The  State  of 

Georgia,  defendant  in  error. 

When  a  requisition  is  mnde  by  the  Executive  authority  of  this  State  for 
any  person  as  a  fugitive  from  justice,  on  the  Excciitiye  authoritjol 
another  State,  and  the  Governor  of  this  State  appoints  an  8|;eiitto 
receive  such  fugitive  to  be  transported  to  this  State,  it  is  thedntfof 
such  agent,  without  unreasonable  delay,  to  bring  said  fugitive  befbit 
the  Governor  of  this  State,  (unless  otherwise  directed),  in  order  tbt 
said  fugitive  from  justice  may  be  turned  over,  under  the  order  and  di- 
rection of  the  Governor,  to  the  proper  civil  authority  of  the  coontjii 
which  the  offense  was  committed.  If  the  defendant,  as  such  sgti^ 
had  such  fugitive  from  justice  in  his  custody,  for  the  purpose  of  tiaBf* 
porting  him  from  the  State  of  South  Carolina  to  the  Governor  of  thii 
State,  on  his  requisition,  as  set  forth  in  the  record,  without  any  unreir 
sonable  delay,  then  the  defendant  was  not  guilty  of  false  imprisonmUt 
in  the  detention  of  said  fugitive  from  justice  for  that  purpose,  aodthi 
Court  below  should  have  so  instructed  the  jury. 

False  Imprisonment.  Fugitives  from  Justice.  BefoK 
Judge  Snead.  City  Court  of  Augusta.  November  Two, 
1869. 

Pettus  was  tried  for  false  imprisonment  of  one  XemighaB, 
in  the  City  Court  of  Augusta,  and  found  guilty.  Upooi 
refusal  of  a  new  trial,  the  case  came  here  for  review.    Bat 
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{uestiou  was  passed  upon  by  this  Court.  Everything  in 
"ecord,  pertinent  to  it,  is  substantially  as  follows: 
I  October,  1869,  one  Buffin  made  an  affidavit  before  a 
loe  of  the  Peace  in  Atlanta,  Georgia,  charging  that  Rer- 
an did,  on  the  3d  of  November,  1868,  murder  Albert  G. 
in,  in  Richmond  county,  Georgia.  Thereupon,  the  Jus- 
flsued  a  warrant,  commanding  the  sheriffs  and  constables 
is  State  to  arrest  Kernighan  and  bring  him  before  said 
ice,  ''or  some  judicial  officer  of  the  State,  to  be  dealt 

according  to  law,"     Upon  these  papers,  the  Governor 
eorgia  made  a  demand  on  the  Governor  of  South  Caro- 

where  Kernighan  was,  asking  that  he  be  delivered  to 
us,  "who  is  duly  authorized  to  receive  and  convey  him 
le  State  of  Georgia."  He  also  gave  Pettus  authority  to 
ve  and  bring  Kernighan  "into  this  State  having  juris- 
on  of  his  crime."  Upon  these  papers  being  delivered  to 
Sovemor  of  South  Carolina,  he  ordered  that  Kernighan 
elivered  to  Pettus  for  said  purpose.  Kernighan  resided 
[amburg,  South  Carolina,  separated  from  Augusta,  Rich- 
d  county,  Georgia,  only  by  the  Savannah  River.  He 
been  arrested,  and  was  in  jail  at  Columbia,  South  Caro- 
He  was  delivered  to  Pettus,  who  brought  him  to  Au- 
a,  and  widhed  to  put  him  upon  the  train  for  Atlanta,  the 
of  government  of  Georgia.  The  crowd  interferred  and 
ined  Pettus,  in  charge  of  Kernighan,  from  ten  minutes 
half  hour.  During  this  detention,  Pettus  was  served 
I  habeas  corpus.  Next  morning  he  produced  Kernighan, 
e  no  return,  and  Kernighan  was  discharged.  It  ap- 
ed that  Kernighan  was  habitually  in  Augusta,  almost 
ff  since  the  alleged  offense. 

ettus  was  tried  for  false  imprisonment.  The  above  fads 
papers  were  shown  upon  the  trial.  The  Judge  charged 
jury  that  said  papers  were  legal,  and  authorized  Pettus 
iring  Kernighan  to  Georgia,  but  that  upon  reaching 
imond  county,  "it  was  his  duty  to  carry  Kernighan  be- 
a  Justice  of  the  Peace,  or  other  judicial  officer,  as  soon 
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as  he  arrived  in  Georgia;"  that  lie  should  'Miave  taken  him 
before  some  judicial  officer  for  examination^  in  the  county  in 
which  the  ofFense  is  alleged  to  have  been  committed,"  and  if 
beheld  and  detained  him  ''for  any  other  purpose  than  for 
examination,  (in  Bichmond  county,  in  this  case),  bis  deten- 
tion was  illegal,  and  the  officer  (Pettus)  was  guilty  of  fidae 
imprisonment."  "That  the  requisition  of  the  Governor  of 
Georgia  only  authorized  the  prisoner  to  be  brought  to  Geor- 
gia, and  that,  upon  his  arrival,  he  should  have  been  re-arrest- 
ed and  held  under  a  warrant,  and  his  detention,  if  without  a 
warrant,  by  Pettus,  with  the  intention  of  conveying  himtoa 
point  remote  from  the  place  he  was  in,  and  where  the  crime 
was  charged  to  have  been  committed,  was  illegal  and  with- 
out authority  of  law." 

Pettus  was  found  guilty,  A  new  trial  was  moved  for,  on 
the  ground  that  said  charge  was  wrong,  because  it  was  Pet- 
tus' duty  to  carry  the  prisoner  to  Atlanta,  to  the  Governor  of 
Georgia,  and  upon  other  grounds.  A  new  trial  was  refused, 
and  that  is  assigned  as  error  on  said  grounds. 

Joseph  P.  Carr,  for  plaintiff  in  error. 

Henry  Jones,  for  the  State. 

Warner,  J. 

If  the  defendant  had  in  his  custody,  as  the  agent  of  the 
Governor  of  this  State,  a  fugitive  from  justice,  for  thepo^ 
pose  of  transporting  him  from  the  State  of  South  Carolioito 
the  Governor  of  this  State,  on  his  requisition,  as  set  forth  in 
the  record,  without  any  unreasonable  delay,  then,  the  defii- 
dant  was  not  guilty  of  false  imprisonment  in  the  deteotioa 
of  said  fugitive  from  justice  for  that  purpose,  and  theCbort 
below  should  have  so  instructed  the  jury  ou  the  trial. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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>N  C.  Ellington,  plaintiflF  in  error,  vs.  Joseph  B. 
Dillard  et  al,y  defendant  in  error. 

i  paper  writing  was  offered  for  probate  and  record  as  the  nuncu- 
«  will  of  a  testatrix,  dictated  and  signed  by  her  daring  her  last 
ess,  thirty  days  before  her  death,  and  attested  by  two  witnesses : 
rhat  inasmach  as  it  did  not  appear  from  the  evidence  in  the  rec* 
hat  the  testatrix  was  in  extremis  at  the  time  of  her  dictating  and 
ig  said  paper  writing,  or  that  she  was  prevented  by  any  sudden 
ise  or  providential  cause,  from  executing  the  same  in  the  manner 
qaired  by  the  laws  of  this  State,  said  paper  writing  could  not  be 
lished  as  a  nuncupative  will  in  the  Courts  of  this  State.  MgCay, 
iasenting. 

dcupative  Wills,    Last  Illness.     Before  Judge  John- 
Muscogee  Superior  Court,    June  Term,  1870. 

leon  C.  Ellington^s  petition,  as  the  propounder  of  the 
hereinafter  mentioned  as  the  last  will  of  Violet  B.  Ei- 
n,  was  filed  on  the  27th  of  March,  1869,'and  contained 
llowing  averments :  Said  Violet  B.  Ellington,  form- 
f  Columbus,  Georgia,  died  at  Lipp  Spring,  Germany, 
»  Kingdom  of  Prussia,  on  tiie  3d  of  October,  1868 ;  she 
"ed  her  last  will  and  testament  in  the  presence  of  three 
►re  persons,  on  the  3d  of  September,  1868,  a  copy  of 
1  is  attached;  propounder  is  the  person  most  largely 
tsted  in  said  will,  Joseph  B.  Dillard  and  others,  as 
at^law  of  said  Violet  B.,  filed  their  caveat,  upon  the 
tds:  1st,  said  paper  was  not  her  will;  2d,  it  was  not 
ed  to  writing  and  signed  by  her  in  her  lifetime;  8d,  it 
attested  and  subscribed  by  three  competent  witnesses; 
ihe  was  a  native  of  Georgia,  always  domiciled  in  said 
nbus,  and  had  left  temporarily,  amino  revertendi.  At 
me  of  making  said  paper,  and  at  her  death  all  her  ee- 
real  and  personal,  was  in  Georgia,  and  therefore  oould 
vised  only  according  to  the  laws  of  Georgia.  The  pa- 
as  not  made  according  to  the  laws  of  Georgia,  in  that 
were  not  three  competent  witnesses  present  when   it 

Vol.  zlii— 24. 
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was  made;  she  did  not  bid  those  present,  or  any  of  them,  to 
bear  witness  that  the  same  was  her  will ;  it  was  not  made  in 
her  last  sickness^  nor  in  tlie  iiouse  of  her  habitation  or  dwell- 
ing,  nor  wiicre  she  had  been  resident  ten  days  or  morebe&n 
making  the  paper;  nor  was  she  then  surprised  or  taken sickj 
being  from  home;  6th,  the  application  is  not  made  withio 
six  months  from  tiie  date  of  her  death. 

This  cause  was  transferred  to  the  Superior  Court  by  appeal 
Ellington  amended  his  petition  by  averring  that  Violet  E, 
had  been  domiciled  in  Georgia  till  the  1st  of  January,  1871| 
and  then  abandoned  her  domioil,  went  to  Berlin,  Germany, 
and  was  domiciled  there  for  two  years;  that  she  made  said 
will  and  deed,  as  aforesaid;  that  said  paper  was  her  will,  at 
full  force  at  her  death,  it  being  made  according  to  all  tba 
forms  of  law  prescribed  for  making  wills  at  said  Lipp  Spring; 

that  afterwards,  to-wit,  on  the day  of ,  1869,  at 

Paderborn,  in  Germany,  said  will  was  duly  proven  and  ad- 
mitted to  record,  according  to  the  laws  of  that  place;  at  tfai 
time  of  her  death,  and  of  said  probate,  said  Violet  B.  bad) 
and  yet  has  personalty  worth  $5,000  00,  and  many  of  her 
legatees  reside  in  said  county  of  Muscogee.  And  he  pro- 
duced a  copy  of  the  records  and  prayed  to  probate  said  pa- 
per as  Violet  B.'s  will  in  said  Superior  Court. 

By  yet  another  amendment  he  averred  that  she  was  a  na- 
tive of  Georgia  till  she  was  twenty-five  years  old ;  that  oB 
the  1st  day  of  January,  1867,  she  left  her  home,  went  on  a 
trip  to  Germany,  remained  at  Berlin  two  years,  went  to  Lipp 
Springs,  where  she  was  taken  sick  with  a  fatal  disease,  being 
away  from  home;  on  the  3d  of  September,  1868,  she  dioka- 
ted  her  last  will  in  the  presence  of  three  witnesses,  and  died 
on  the  3d  of  October,  1868,  never  having  recovered  of  aaid 
sickness,  and  said  will  so  dictate<l  was  reduced  to  writog 
within  thirty  days  from  said  dictation.  She  had  $5,00000 
worth  of  property  in  said  county  of  Muscogee.  And  be 
prayed  the  probate  of  the  paper  as  her  nuncupative  will.  & 
is  well  to  note  that  Violet  B.  is  called  Isabella  in  tbepapen. 
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On  the  trial,  the  pro{>oun<ler  intrmliiced  and  read  to  the 
jiiry  a  writing,  containing  certain  facts  agreed  upon  by  the 
parties  as  testimony  in  said  cause,  which  writing  so  agreed  to 
and  read  to  the  jury,  is  in  letters  and  figures,  as  follows,  to- 
wit: 

"Simeon  C.  Ellington,  propounder  of  the  wUl  of  V.  B. 
Ellington,  vs.  Joseph  B.  Dillard,  John  P.  Duncan 
ei  oL 

*^Cav€€U  to  will,  in  Court  of  Ordinary  of  Muscogee  county, 

^  The  following  facts  are  agreed  to  by  all  the  parties  to  the 
above  case,  and  the  same  may  be  used  in  evidence  by  any  of 
the  parties,  in  any  Court  where  the  same  may  be  tried,  till 
the  final  determination  of  said  litigation,  to-wit: 

^That  the  said  Isabella  Ellington  and  her  sister  Annie 
were  natives  of  the  State  of  Georgia,  where  they  resided  till 
of  age.  That  in  the  year  1866,  they  both  went  to  Berlin,  in 
(Germany,  for  the  purpose  of  completing  their  education, 
(with  the  intention  of  returning  to  Georgia  when  their  edu- 
oation  should  be  completed,)  and  for  this  purpose  they  re- 
mained in  Berlin  eighteen  months. 

''That,  in  June,  1868,  the  said  Isabella  being  in  bad  health, 
went  to  Lipp  Springs,  in  Germany,  and  on  the  8d  day  of 
September,  1868,  she  was  informed  by  her  physician  that  she 
had  the  consumption  and  could  not  live  long;  was  then  con- 
fined to  her  room  and  bed,  and  on  the  3d  day  of  October, 
1868,  she  died,  having  never  recovered  from  said  sickness; 
that  her  sister,  Annie,  died  before  she  did.  That  on  the  said 
3d  day  of  September,  1868,  she  invited  to  her  room  one 
I^MUiken  and  one  Sauerland ;  and  one  Gertrude  Schlosser,  who 
her  female  attendant  and  nurse,  was  also  present,  in  the 
room,  during  the  entire  transaction,  and  then  and  there, 
ill  the  hearing  and  presence  of  the  said  three  witnesses,  she 
JlkqpMwed  her  purpose  to  make  her  will ;  and  then  and  there 
^htijdiptated  the  several  items  in  said  paper,  purporting  to  be 
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her  willy  and  the  same  were  then  and  there  reduced  to  wri- 
ting by  the  said  Spanken  aud  Sauerland,  who  signed  the  said 
paper  as  official  witnesses,  and  the  said  Isabella  then  and 
there  signed  her  name  to  the  same.  All  of  which  testamen- 
tary dispositions  appear  upon  said  writing :  That  the  said 
writing  speaks  the  truth^  with  the  recitals  therein,  in  refif- 
ence  to  the  facts  therein  recited ;  that  the  said  writing  was 
executed,  in  substance  and  form,  according  to  the  laws  of 
force  in  that  part  of  Germany  where  the  same  was  execated, 
and,  by  the  laws  of  that  country,  would  be  a  good  testamen- 
tary disposition  of  real  and  personal  property  located  in  that 
country;  that  said  will  has  been  proven  and  admitted  to  rec- 
ord, according  to  the  laws  of  that  country ;  that  said  writing, 
now  of  file  in  the  Ordinary's  office,  may  be  read  in  evidence, 
for  what  it  is  worth,  and  be  considered  as  the  original  will; 
that  the  property  conveyed  by  said  will,  except  the  specific 
bequests  in  said  paper  mentioned,  consists  of  lands  and  rail- 
road stocks,  located  in  the  State  of  Georgia,  and  also  aome 
personal  property,  not  above  mentioned,  also  located  in  Mus- 
cogee county,  Georgia." 

And  thereupon  the  propounder  introduced  aud  read  to  the 
jury  the  said  writing,  purporting  to  be  the  will  of  V.  Bl 
£llington,  with  all  the  recitals  therein  which  is  in  the  words 
and  figures  as  follows : 

PROCEEDINGS    HELD    AT     THE    LIPP    SPRINGS    WATEBBO 
PLACE   HOTEL,  ("  CUR  HOUSE ")   SEPTEMBER   3d,   1868. 

The  undersigned  judicial  committee,  appointed  by  order 
of  the  Superior  Court  of  this  district,  have  conveyed  them* 
selves  hither  for  the  purpose  of  making,  in  conformity  with 
her  request,  an  official  record  of  a  will,  intendeil  to  be  made 
by  Miss  Isabella  Ellington,  residing  at  Columbus,  Georgia, 
at  present,  sojourning  in  this  city,  in  order  to  obtain  sanitaty 
relief  at  the  springs. 

The  manager  of  the  springs,  Mr.  Drevermann,  of  this 
place,  personally  known  to  the  committee,  introduced  the 
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latter  into  Miss  Ellington's  room,  making  at  the  same  time, 
the  following  explanations :  Miss  Ellington  has  been  living 
at  the  Watering  Place  Hotel  ("  Cur  House")  for  the  last  ten 
weeks;  has  registered  her  name  as  ''  Isabella  Ellington,  from 
the  State  of  Georgia/'  and  I  have  not  the  slightest  reason  to 
donbt  her  being  the  person  she  declares  herself  to  be. 

No  other  means  of  identifying  this  lady  were  available, 
Mr.  Dreverman  (manager  of  tiie  springs)  has  approved,  by 
his  signature,  this  paragraph  of  tiie  proceedings. 

"  Administbatoe  Drevermann." 

Miss  Isabella  Ellington  was,  to  all  appearances,  an  in- 
valid, and  confined  to  her  bed.  By  a  preliminary  conversa- 
tion with  her,  the  committee  have,  however,  become  fully 
convinced,  that  in  regard  to  her  mental  condition,  she  was 
perfectly  able  to  make  dispositions  by  will.  She  is  also 
£imiliar  with  the  German  language. 

Miss  Ellington  confirmed  at  the  outset,  the  statement,  that 
she  had  requested  Mr.  Drevermann  to  obtain  the  appointment 
of  a  judicial  or  official  committee,  and  proceeded  as  follows  : 

''I  reside  at  Columbus,  Georgia,  and  came  to  this  place, 
by  way  of  Berlin,  for  ndy  healtii.  I  am  not  married ;  it  is 
my  purpose  to  dispose,  by  will,  of  my  property,  in  the  follow- 
ing manner: 

"§  1.  As  my  heiress,  I  hereby  nominate  my  sister,  Annie 
Ellington,  residing  at  present  at  Berlin. 

f*  §  2.  In  case  my  above  named  sister  should  not  survive 
me,  I  constitute  as  my  heir,  my  uncle,  S.  C.  Ellington,  of 
Washington,  Georgia. 

''§  3.  I  also  hereby  bequeath  as  follows:  (a)  My  watch, 
my  pearl  necklace  and  my  diamond  cross,  to  Miss  Annie  Bell 
Beddy  of  Columbus.  (6)  My  jewelry,  called  coral  set,  to 
Mifls  Halli  Redd,  of  Columbus,  (c)  My  ear-rings,  breast- 
pin and  necklace,  a  set  which  I  call  "  Blue  Jet,"  (or  Bl. 
Lava)  to  Miss  Louisa  Maria  Redd,  of  Columbus.  The 
MimtB,  Annie  Bell,  Halli  and  Maria  Louisa  Bedd,  are  the 
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children  of  my  uncle,  Mr.  Redd,  of  Columbus,  (d)  A  small 
cameo  breast-pin,  to  Miss  Johanna  Gescherdt,  of  Berlin. 
(«)  Two  hundred  dollars,  to  my  servant,  Maria  Jane  Thomas, 
of  Columbus,  (/)  Three  hundred  dollars,  to  my  friend,  MIri 
Torry,  of  Columbus,  (g)  A  heavy  gold  ring,  to  ray  friend, 
Johanna  Grend,  of  Columbus,  (h)  My  harp  and  my  music, 
to  Mr.  George  Schasse,  of  Columbus.  {%)  The  two  trunks, 
marked  'Belle  Ellington,'  to  Mrs.  S.  C.  Bllington,  of  Wash- 
ton,  Georgia,  (i)  The  furniture  remaining  in  my  room  at 
Columbus,  to  my  aunt,  Mrs.  Redd,  of  Columbus,  (l)  My 
German  books,  to  Mr.  Towns,  living  temporarily  at  Berlio, 
but  who  resides  in  Columbus,  Georgia,  (m)  One  hundred 
dollars,  to  each  one  of  the  tivo  little  sons  of  my  aunt,  Mrs. 
Redd,  of  Columbus. 

"§  4.  My  heir  is  bound  to  transmit  these  legacies  to  the 
above  named  persons. 

^'  §  5.  The  diamond  ring,  found  among  my  chattels,  shall 
be  returned  by  my  heir,  to  the  family  of  James  Hunt;  mj 
heir  is  acquainted  with  the  residence  of  the  latter.'' 

These  minutes  have  been  read  in  the  hearing  of  MissEl- 
Hngton,  approved  and  signed  by  her  as  follows: 

"Action  as  anpra.  V.  B.  ELLINGTON." 

Sauerland,  Sicom  Seerdcfy. 

Spanken, 

Judge  of  the  Superior'  Court  J^ 

And  thereupon  the  propounder  introduce<?  and  read  io 
evidence  to  the  jury  the  record  and  proceedings  had  in  refe^ 
ence  to  the  will  of  said  V.  B.  Ellington,  in  that  partofG€^ 
many  called  Prussia,  the  said  record  purporting  to  contain 
the  said  last  will,  with  the  probate  of  the  same  in  the  Courts 
of  said  Germany;  an  exact  copy  of  which  said  record  and 
proceedings  is  in  the  words,  letters  and  figures  as  follows,  to- 
wit: 
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THE  FOLLOWING   TESTAMENTARY    PROCEEDINGS  IN  THEIR 

LITERAL  a)NTENT8. 

lb  The  Honorable  Directors  of  the  District  Ooiirt  of  Law  at 
Paderbom:    Request  for  the  deposition  of  a  Last  Will. 

Miss  Isabella  Ellington,  fiom  Georgia,  dwelling  here  pres- 
ently for  the  restoration  of  her  health,  at  the  Sanitary  estab- 
Ibbment,  purposes  to  enact  her  last  will,  and  has  commis- 
sioned me  to  invite  a  deposition  from  the  Court  of  law  for 
such  a  purpose;  the  which  commission  I  hasten  to  fulfill, 
Miss  Ellington  being  laid  up  in  a  very  low  state  of  health. 
Lipp  Springs,  the  3d  September,  1868. 

The  Director  of  the  Watering  PlacCy 
(Signed)  H.  Drevermann. 

D. 

With  the  commission  of  an  immediate  deposition,  or  as  it 
may  be,  reception  of  the  last  will  from  Miss  Isabella  Elling- 
ton^ from  Georgia,  for  the  time  being  at  Lipp  Springs,  and 
especially  in  her  lodgings,  have  been  charged  : 

1.  The  Counsellor  of  the  District  Court,  Mr.  Spanken ; 
and  2,  as  Recorder  of  the  Minutes,  the  Assistant  to  the  office, 
Mr.  Sauerland. 
PaderborUy  the  3d  September,  1868. 
(Signed)  Wex, 

Privy  Counsellor  of  Justice, 
Director  of  the  District  Covai  of  Law. 

pboceedings  at  lippspring,  in  the  sanitary  estab- 
lishment, THE  3d  of  SEPTEMBER,    1868. 

The  last  will  having  been  verbally  declared  to-day,  by 
UiflB  Isabella  Ellington,  from  the  State  of  Georgia,  in 
Amerksa,  before  the  undersigned,  deputies  from  the  District 
OcNirt^  in  order  to  be  recordecl  in  the  minutes  of  the  proceed- 
faig^  faaSi  in  her  presence,  l)een  provided  with  a  cover,  twice 
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sealed  with  the  of&cial  seal  of  the  Law  Court,  and  super- 
scribed as  follows :  Herein  is  contained  the  testament  of 
Miss  Isabella  Ellington,  from  Columbus,  in  the  State  of 
Greorgia,  which  she  has  to-day,  before  the  undersigned  dq[>B- 
ties,  verbally  declared,  to  be  taken  on  record. 
Lipp  Springs,  the  3d  September,  1 868. 

(Signed)    .  SAUERLAND, 

Sworn  Recorder  of  the  Minuta. 
(Signed)  Spanken, 

Counsellor  of  the  District  CourL 

The  Testament  has  been  received  in  official  keeping  of  tbe 
Court  of  Law. 

Actum  ut  supra, 
(Signed)  SAUERLAND. 

Sworn  Recorder  of  the  Minutes, 
(Signed)     Spanken,  Counsellor  of  Justice, 

Paderborn,  the  18th  September,  1868. 
Ad  mandatum  of  the  9th  of  this  month,  the  hereafter  de- 
scribed testament. 

Herein  is  contained  the  Testament  of  Miss  Isabella  El- 
lington, from  Columbus,  in  the  State  of  Georgia,  which  fibe 
has  this  day,  before  the  undersigned  deputies,  verbally  de- 
clared to  be  taken  on  record. 
Lipp  Springs, 

(Signed)  SAUERLAND, 

Swotm  Recorder  of  the  Ifintt&f. 
(Signed)    Spanken,  Counsellor  of  Justice. 
Was  taken  ex  assey^ato  ad  depositum  re, 

A.  T. 

(Signed)      Consbrlsch.      Reckemey.        Vahbenkamp. 

Paderborn,  the  23d  October,  1868. 
Ad  mandatum  of  the  15th  of  this  month  the  testament 
hereafter  described : 
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Herein  is  contained  the  Testament  of  Miss  Isabella  El- 
lington, from  Colnmbtis,  in  the  State  of  Georgia,  which  she 
has  this  day,  before  the  undersigned  deputies,  verbally  de* 
dared  to  be  taken  on  record. 
Lipp  Springs^  the  3d  September,  1868. 

(Signed)  SAUERLAND, 

Sworn  Recorder  of  MiniUea, 

(Signed)     Spanken*,  Counsellor  of  Justice. 

Has  been  delivered  up  for  publication  to  the  Counsellor  of 
Justice,  Spankeu. 

A.  V,  T. 

(Signed)    CoNSBRUSCH.        Reikeiseg.       Vahrenkamp. 

Padbrborn,  the  23d  October,  1868. 
This  being  the  (day)  legal  term  appointed  for  it,  the  last 
will  of  Isabella  Ellington,  dated  3d  September,  present  year, 
having  been  delivered  up  from  the  deposit  to  the  undersigned, 
Magistrate,  was  presented  to  the  Attorney  of  the  unknown 
heirs,  the  Counsellor  of  Justice,  Mr.  May.  When  the  latter 
bad  recognized  the  seals  as  unimpaired,  the  testament  was 
opened,  published  by  reading  it  out,  and  provided  with  the 
mark  of  publication.  The  signature  of  the  testament  was 
presented  to  the  Counsellor  of  Justice,  Mr.  May.  The  latter 
moved  for  a  copy  of  the  testament,  and  undertook  to  afford 
the  necessary  information  to  the  parties  concerned 

Presentation.  (Signed)    MAY,  and 

A.  V.  8. 

(Signed)    Spankbn, 

Counsellor  of  the  District  Court, 

PBOOEEDINGS  AT  LIPP  SPRINGS,  IN   THE  SANITARY  ECTAB- 
.USHMENT,  ON  THE  8d  OF  SEPTEMBER,  1868. 

'  The  undersigned,  deputies  from  the  Court  of  law,  this  day 
sppcrfoted  by  authority  of  the  directors,  had  repaired  hither, 
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the  same  day,  for  the  purpose  of  enacting  the  last  will  of 
Miss  Isabella  Ellington,  from  the  State  of  Georgia,  in  Aim^ 
ica,  being  on  a  visit  here  for  the  restoration  of  her  health, 
and  having  to-day  announced  her  intention  of  making  a  will. 
The  Superintendent  of  the  Sanitary  establishment  here,  Mr. 
Drevermann,  being  ])ersonally  acquainted  with  the  deputies, 
conducted  them  to  the  room  of  Miss  Ellington,  and  declard, 
withal :  Miss  Ellington  is,  for  nearly  ten  weeks  past,  alretdj 
lodging  in  the  Sanitary  establishment  here.  She  had  her 
name  set  down  in  the  visitor's  list,  and  I  have  not  the  least 
occasion  to  doubt  as  to  the  reality  of  her  being  the  [lerson  she 
represents  to  be.  Other  means  of  ascertaining  the  ideutitj 
of  the  lady  were  not  at  hand.  After  that,  the  superinten- 
dent, Devermann,'has,  in  approbation  of  this  of  the  minutely 
which  was  read  to  him,  given  his  signature  to  it: 

(Signed)  Superintendent  Devebmann. 

Miss  Isabella  Ellington  was  apparently  in  a  weak  state  of 
health  and  confined  to  her  bed ;  but  from  the  oonversatioa 
entered  upon  with  her,  it  resulted  that,  as  far  as  her  mental 
faculties  were  concerne<l,  she  was  quite  capable  of  testamea- 
tary  dispositions.  She  is  conversant  with  the  German  idioffl. 
First  of  all,  she  corrol>orated  the  fact  of  having  charged  the 
Superintendent  of  the  Sanitary  establishment,  Mr.  Deve^ 
mann,  with  the  commission  of  providing  the  arrival  of  a 
deputation  from  the  Court  of  law,  and  then  she  proceeded: 

My  home  is  at  Columbus,  in  the  State  of  Georgia,  and  I 
have  come  hither,  by  Berlin,  for  the  restoration  of  my  health. 
I  am  unmarried,  and  it  is  my  intention  now  to  dispose  of  my 
property,  by  last  will.     I  am,  therefore,  devising  as  follows: 

§  1.  I  am  hereby  constituting  my  sister,  Henny  Ellington, 
who  is  presently  living  at  Berlin,  my  heiress. 

§  2.  In  case  of  my  sister,  above  mentioned,  not  surviving 
me,  I  am  appointing,  as  my  heir,  my  uncle,  S.  C.  Ellington, 
at  Washington,  in  the  State  of  Georgia. 

§  3.  I  hereby  bequeath :  (a)  My  watch^  my  pearl  necklace 
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my  diamoDd  cross  to  Annie  Bell  Redd^  in  Columbos. 
[7  piece  of  jewelry,  called  coral  set,  to  Halli  Bedd^  in 
gibus,  (c)  My  ear-rings,  my  breast-pin  and  necklace,  a 
of  jewelry,  which  I  call  "blue  lava,'^  to  Mary  Louisa 
f  in  Columbus.  Annie  Bell,  Halli  and  Maria  Louisa 
,  are  children  to  my  uncle,  M.  Redd,  at  Columbus. 
.  small  breast-pin  of  cameo,  to  Johanna  Gescherdt,  at 
D.  {e)  Two  hundred  dollars,  to  my  servant  maid,  Maria 
Thomas,  at  Columbus.  (/)  Three  hundred  dollars,  to 
riend,  Miss  Torry,  at  Columbus,  {g)  A  heavy  goldeo 
to  my  friend.  Miss  Johanna  Grend,  at  Columbus,  {h) 
arp  and  my  music,  to  Mr.  George  Chasse,  at  Columbus. 
lie  two  trunks,  marked  with  the  name,  "Belle  Elling- 
to  Mrs.  S.  C.  Ellington,  at  Washington,  in  Georgia, 
he  furniture  to  be  found  in  the  room  of  my  dwelling 
,  at  Columbus,  to  my  aunt,  Mrs.  Bedd,  at  Columbus> 
Y  German  books,  to  Mr.  Towns,  residing  presently  at 
Qy  but  whose  home  is  at  Columbus,  in  Georgia,  (m) 
hundred  dollars  to  each  of  the  little  sons  of  my  aunt, 
Bedd,  at  Columbus. 
•  My  heir  is  bound  to  deliver  up  these  bequests  to  the 


•  The  diamond  ring,  to  be  found  in  the  inheritance  left 
By  has  to  be  returned  by  my  heir,  to  the  family  of  Mr. 
9  Hunt;  my  heir  knows  the  dwelling  place  of  that 

eee  minutes  having  then  been  read  out,  approved  by 
Ellington,  and  signed  by  her  as  follows : 
(Signed)  V.  B.  ELLINGTON. 

Actum  ut  supra, 

(Signed)  Sauerland, 

.  .  Sworn  Recorder  of  the  Minutes. 

ed)  Spakken, 

QmnmBot  of  the  District  Court. 
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Published  in  the  District  Court  of  Law  at  Paderboro, 
the  23d  October,  1868. 

(Signed)  Spanken, 

Counsellor  of  the  Didriet  OourL 
[i.  ^S'.] 

Are  hereby  authentically  executed  under  seal  and  AffXh 
ture  of  the  Law  Court,  Paderborn,  the  16th  of  Jaiiiiai7» 
1869,  Royal  Prussia  District  Court,  Section  IL 

(Signed)  WKX. 

ExEX^UTiON  OF  Deed. 

I  625 
E    63 

The  undersigned.  Court. of  Appeal,  is  hereby  certifyiBg 
that  in  the  enactment  of  the  will  foregoing  here,  the  formali* 
ties  prescribed  by  the  laws  in  the  Kingdom  of  Prussia  htw 
been  observed  in  every  point,  and  that,  therefore,  with  regirf 
to  form,  the  will  is  to  be  considered  as  valid  and  binding  io 
all  its  (devises)  dispositions  and  clauses. 

Paderborn,  26th  February,  1869. 

Bayed  Prussia  Court  of  Appends. 

I.  1407  e     [illegible.] 

II.  6161  Produced  for  the  legalization  of  the  signitort 
preceding,  Berlin,  22d  March,  1869. 

The  Minister  of  Foreign  Affairs, 
In  Commission. 

The  Privy  Counsellor  of  the  Legation. 
(Signed)  BuLOW. 

[Certified  at  the  American  Legation.] 

The  following  proceedings  legally  drawn  up,  are  vffbilly 
containing  \ 

Translated  at  Paderborn,  the  23d  July,  1869. 


! 


I 
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The  following  witnesses  appeared  before  the  undersigned, 
ileputies  in  Royal  District  Court  here,  at  the  Court  day  ap- 
pointed on  this  date : 

!•  The  Counsellor  of  the  District  Court,  Mr.  Spanken, 
rixty-five  years  old,  Roman  Catholic,  appointed  Counsellor 
%i  the  District  Court  Royal  here,  and  resident  here. 

2.  Mr.  Henry  Sauerland,  forty-four  years  old,  Roman 
Catholic,  appointed  at  the  Royal  District  Court  here  as 
Office  Assistant  and  sworn  Recorder  of  the  Minutes,  and 
resident  here. 

After  that,  the  Counsellor  of  Justice  here,  Mr.  Lambert 
Ifay,  presented  himself. 

3.  The  wife  of  the  Ranger,  Louis  Schlosser,  Gertrude  born 
Eckill,  resident  at  Lipp  Springs,  near  Paderborn,  forty-nine 
fmrs  old,  Roman  Catholic. 

After  the  persons  named  under  1,  2,  and  3,  had  certified 
KB  to  bearing  no  interest,  either  of  relationship  or  otherwise, 
to  the  business  concerned,  first  of  all,  the  Counsellor  of  the 
District  Court,  Mr.  William  Spanken,  declared:  In  my 
character  of  a  sworn  Magistrate  in  the  District  Court  here, 
bave  I,  with  the  aid  of  the  sworn  Recorder  of  the  Minutes, 
Saoerland,  and  on  the  authority  in  writing  from  the  Royal 
District  Court  at  Paderborn,  set  to  paper  the  proceedings 
lated  Lipp  Springs,  3d  September,  1868,  concerning  the  dis* 
[Kisition  by  last  will  of  Miss  Isabella  Ellington,  from  Geor- 
Sna*  I  have  executed  these  proceedings  with  the  Recorder 
of  the  Minutes,  by  signing  them,  and  thereby  afforded 
already  sworn  evidence  to  the  fact  that  Miss  Ellington  has 
Ekiade  the  dispositions  by  last  will  contained  in  these  pro- 
ceedings, has  approved  and  signed  them  with  her  name.  I 
^Um  reiterate  this  evidence,  and  certify  the  correctness  of  it 
!ta  my  oath  of  office. 
r'JU»d  aloud,  approved  and  signed. 

(Signed)  William  Spanken, 

CoyjMeUor  of  the  District  OourU 
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In  the  next  place^  the  aforesaid  Mr.  Henrj  Saoerland  de-    i 
dared : 

In  my  character  as  sworn  Recorder  of  the  Minutes,  hav« 
I,  on  the  authority  in  writing  from  the  Royal  District  Couit 
here,  written  down  here  the  proceedings  dated  Lipp  Springii^ 
3d  September,  1868,  concerning  the  dis{)Osition8  by  last  will 
of  Miss  Isal>ella  Ellington,  from  Georgia,  just  as  the  Magis- 
trate in  deputation  with  me,  the  Counsellor  of  the  District 
Court,  Spanken,  has  indited  them  to  me,  in  conformity  with 
the  declarations  verbally  imparted  by  Miss  ElliogtOD.  I 
have,  like  that  Magistrate,  executed  the  aforesaid  proceedings 
by  signature  of  my  name,  and  thereby  afforded  alrsidj 
fiworn  evidence  to  the  fact  that  Miss  Ellington  has  madetk 
dispositions  by  last  will  contained  in  these  pn)oeediugS|  Im 
approved  and  signed  them  with  her  name.  I  reiterate  thii 
evidence  and  certify  its  correctness  by  the  oaths  of  my  office 

Read  aloud,  approved  and  signed. 

(Signed)  Henby  Saueblavd. 

Last  of  all,  Louis  Schlosser's  wife,  Gertrude,  born  Eickd, 
declared:  During  several  mouths  the  past  year,  havel, bf 
day  and  by  night,  nurse<l  Miss  Ellington,  from  Georgia, wbo 
lodged  in  the  room  number  thirty-seven,  of  the  Sanitary  es- 
tablishment, at  Lipp  Springs,  and  thereupon  died  in  thehoasi 
of  the  bath-keeper,  VV^illiam  Fisher,  at  Lipp  Springs.  Witfc- 
in  that  period,  she  frequently  conversed  with  me  about  bcr 
death,  and  how  she  meant  to  devise  about  the  property  to  bs 
left  by  her.  More  especially  she  then  mentioned  that  bcr 
uncle,  S.  C.  Ellington,  should  be  her  heir,  and  should  get 
her  property.  I  have  also  been  present  at  the  enactment  of 
her  last  will  in  the  proceedings  with  the  Counsellor  of  the 
District  Court,  Spanken,  and  the  Recorder  of  tlie  Minottfr  i 
Sauerland,  have  drawn  up  on  the  3d  September,  1868,  and 
heard  her  repeat  those  declarations,  '*  that  her  uncle,  aftit- 
said,  should  be  her  heir  and  get  her  fortune/'  before  the  dcp- 
uties  from  the  Court  of  law;  and  that  the  proceediogselto 
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|Miper  have  been  read  out  to  her  aloud^  and,  distinctlj,  I 
beard  how,  thereupon,  she  approved  of  these  proceedings, 
ind  I  saw  how  she  signed  thera,  herself,  with  her  name. 
Upon  all  of  this  I  raay  take  an  oath.  Thereupon,  the  wife, 
ichlosser,  after  having  previously  been  cautioned  against  in- 
nrring  perjury,  has  sworn,  as  witness,  to  the  evidence  given 
ff  her,  according  to  the  formalities  prescribed. 
Bead  aloud,  approved  and  signe<l. 

(Signed)  Louis  Schlosser's  wife,  born 

Gertrude  Eickel. 

The  Counsellor  of  Justice,  Mr.  May,  moved  for  the  issue 
if  the  original  of  Miss  Ellington's  will,  and  of  to-day's  pro- 
leedings,  with  the  certificates.  That  the  Counsellor  of  the 
Dbtrict  Court,  Evers,  in  his  capacity  as  magistrate  and  dep- 
Ity  of  the  Royal  District  Court  here,  has  set  to  paper  the 
irooeedings  of  to-day,  and  that,  by  the  Royal  Prussian  laws, 
nil  authenticity  is  to  be  attributed  to  such  proceedings. 

Read  out,  approved  and  signed. 

(Signed)  LAMBERT  MAY. 

A.  U.  8. 

(Signed) 
SinSTAVUS  EvERS,  Counsellor  of  District  Court. 
Ibrhann  Hochling, 

Reperendary  at  the  Royal  Prussian  Court  of  Appeals, 

M  hereby  authentically  executed,  under  the  seal  and  the  sig- 
miure  of  the  Court  of  appeals. 
Faderbom,  30th  July,  1869. 

[i.  S.'] 

The  Royal  Pt^ussian  District  Court,  Section  II, 

(Signed)  Wex. 

r^The  ibregoing  signature  of  the  Royal  District  Court  here 
||^>lif  4he  present;  legalized  with  this  certificate,  that  is,  the 
of  the  above  proceedings^  the  formalities  prescribed 
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in  the  laws  of  this  Kingdom  of  Prussia,  have  been  obeerved 
n  every  point,  and  that  in  every  point  full  trust  is  attached 
to  them. 
Paderbom,  14th  Augud,  1869. 

[i.  S.'] 

The  Royal  Prussian  Court  of  Appeal. 
{Signature  illegible.'] 

Produced  for  legalization  of  the  foregoing  signature,  B«^ 
lin,  the  3 1st  August,  1869.  The  Minister  of  Foreign  Af- 
fairs.    In  Commission. 

Tlie  Privy  Counsellor  of  Legations. 
[l.  8.]  (Signed)  V.  Kehleh. 

I  do  hereby  certify  that  I  have  made  true  extracts,  tod 
translated  in  the  English  language  the  annexed  originals. 
Berlin,  October  20th,  1869. 

[l.  8.  J.  F.  Von  Berk.]  J.  F.  Von  BERK, 

Lawful  Translator  of  the  Royal  Court  of  OhaaAen 

I  do  hereby  certify  that  the  foregoing  signature  is  comet 

By  order 
[l.  s.  Minister  Seal.]  The  Secret  Legation  Oound^ 

D.  V.  TULDET. 

Certified  at  the  American  Legation,  Berlin,  November  6, 
1869. 
[l.  8.  American  Legation.]     ALEXANDER  BLISS." 

Whereupon  propounder  closed  his  case.  Caveators  intn^ 
duced  no  evidence.  Propounder  contended  before  the  Coot 
and  jury  that  the  writing  propounded,  was  a  good  nuntnfBr 
tive  will  under  the  testimony,  and  that  under  the  proofi  il 
the  case,  the  testatrix,  at  the  time  of  making  said  writiiigl 
was  domiciled  in  Germany;  that  the  same  was  a  good  wOl 
according  to  the  laws  of  Germany,  and  that  the  same  shouU 
be  probated  as  a  will,  made  in  a  foreign  State,  in  this  Omt 
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The  Court  decided  that,  as  propoiinder  had  alleged  by  his 
(etitioa,  aad  had  admitte<1  by  the  agreement,  in  the  testi- 
mony read  to  the  jury,  by  agreement  of  counsel,  that  said 
lestatrix  was  domiciled  in  said  Muscogee  county  at  the  time 
of  making  said  will,  the  propounder  should  not  be  allowed 
to  contradict  the  same  by  showing  that  she  was,  at  that  time, 
domiciled  in  Germany. 

The  Court  charged  the  jury:   Tiiat,  if  the  testatrix,  in 

lier  life-time,  made  said  writing  and  signe<l  her  name  to  the 

aamc,  then  the  said  writing  was  not  a  gooil  nuncujxitive  will; 

aod  if  the  jury  so  believe,  they  must  find  for  the  caveators. 

That  propounder,   by  his  petition,  alleged  that  testatrix 

^ras  domiciled  in  said  county  of  Muscogee,  and  by  his  other 

oonnt,  that  she  was  domiciled  in  Germany;  and  further  that^ 

Vf  the  agreement  of  counsel  in  writing,  which  had  been  read 

Id  evidence,  propounder  had  admitted   that  testatrix  was 

domiciled  in  said  Muscogee  county,   and   that  he  could  not 

Contradict  the  same  by  showing  that  testatrix  was  domiciled 

in  Germany.    And  that  said  writing,  not  having  been  signed 

ly  three  witnesses,  was  not  good  as  a  written  will,  and  that 

the  jury  must  find  for  the  caveators. 

The  jury  returned  a  verdict  for  the  caveators.  Said  S.  C. 
Islington  says  the  Court  erred  in  the  several  rulings,  decis- 
ions and  charges  aforesaid. 

Ingram  &  Crawford.  R.  Toombs,  for  plaintiff  in  er- 
ror, obtained  permission  to  review.  Stamper  vs.  Hooks,  22 
Ga.  K.,  603.  They  contended  that  the  paper  was  a  good 
Doncupative  will  by  our  laws:  Co<le,  sees.  2443,  2359;  1 
Bedf.  on  Wills,  189  etseq.;  Dowal  Pa.,  296,  pt.  2,  ch.  3, 
dk  If  sec.  3069.  That  it  was  written  and  signed  by  testa- 
briz  makes  no  difference:  Code,  sec.  2443;  Ist  Swinborn, 
Iftand  59;  Mason  vs.  Durham,  1  Mont,  466;  3  B.  Munroe, 
|t3;  6tb  Mont.,  123;  12th  Sm.  &M.,  673;  9  Bar.,  69;  Ist 
|hg.,3a0;  IstOratton,  129;  2d  Sw.&Tri.,376;  1st  Eccl., 
ISA;  Sd  H.  &J.f  208;  2  Phil.,  190;  lOtk  Bacon's  Abr., 
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630;  1st  Jarman  on  W.,  136,  note  3;  2(1  Book,  Black's 
418,  note;  Ist  Miinf.,  456.  As  to  domicil :  See  Stoiy's 
Con.  of  L.,  54,  55,  58 ;  1st  Jarman  on  Wills,  10,  11 ;  2  Bus. 
&  Pul.,  229;  Code,  sec.  1689. 

Smith  &  Alexander.  Blandford  &  Thobntost,  for 
defendants,  replied,  writing  destroyed  this  paper  as  a  nunco- 
pative  will:  1st  Swinb.,  sec.  12;  7  Bacon's  Abr.,  305;  2 
Black.  Com.,  600,  601 ;  2  Swifts's  System,  420 ;  Irw's  Code, 
sees.  2443,  2379 ;  Stamper  vs.  Hooks,  22  6a.  B.,  603.  She 
did  not  ask  witnesses  to  bear  witness,  etc. :  Code,  sec  24i3i 
Last  illness  means  in  extremis:  20th  John. ,  502;  7  Baooo 
Abr.,  305.  The  lex  loci  domicilii  governs :  Story's  Coa£ 
of  L.,  sees.  467,  468,  474,  475 ;  Stanley  vs.  Barnes,  3  Hagg. 
Eel.  R.,  373  to  465 ;  4th  Hagg.,  346, 354;  Ist  Birnney,  336; 
4  John.  Ch.  R.,  460,  469 ;  1st  Mason,  381 ;  3d  Cianch,  319; 
12  Wheat.,  169;  9  Peters,  483,  604,  605;  2  P.  Will.  291, 
293 ;  14  Ves.,  537,  641 ;  1  Fonbl.  Eq.  P.,  444,  445,  note; 
7th  Cr.,  115;  4  John.  Ch.  R.,  460;  20  John.,  229;  10 
Wheat,  192,  202. 

Warner,  J. 

A  paper  writing  was  propounded  in  the  Court  below,  to 
be  admitted  to  probate  as  a  nuncupative  will,  u|K)n  the  fol- 
lowing agreed  statement  of  facts,  to- wit :  "  That  the  testatrix 
was  a  native  of  the  State  of  Georgia,  where  she  resided  ontil 
she  was  of  age;  that  in  the  year  1866,  she  went  to  Berlin, in 
Germany,  for  the  purpose  of  completing  her  education,  with 
the  intention  of  returning  to  Georgia  when  her  educatioa 
should  be  completed,  and  remained  in  Berlin  eiglitccB 
months;  that,  being  in  bad  health,  she  went  to  Lipp  Spring!) 
in  Germany,  and  on  the  3d  day  of  September,  1868,  she  was 
informed  by  her  physician  that  she  had  the  consumption,  aini 
could  not  live  long;  was  then  confined  to  her  room  and  bed, 
and  on  the  3d  day  of  October,  1868,  she  died,  having  never 
recovered  from  said  sickness ;  that  on  the  3d  day  of  Septea- 
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ber,  1868,  she  invitiKl  to  her  room  one  Spanken,  and  one 
Sauerland,  and  one  Gertrude  Schlosser,  who  was  iier  female 
attendant  and  nurse,  and  wlio  was  present,  in  the  same  room, 
during  the  entire  transaction,  and  then  and  there,  in  the  hear- 
ing and  presence  of  the  said  three  witnesses,  she  expressed 
her  pur|>ose  to  make  her  will,  and  then  and  there  she  dicta- 
ted the  several  items  in  said  paper,  purporting  to  be  her  will, 
and  the  same  were  then  and  tiicre  reduced  to  writing  by  the 
said  Spanken  and  Sauerland,  who  signed  the  said  paper  as 
official  witnesses,  and  the  said  testatrix  then  and  there  signed 
her  name  to  the  same.  All  of  which  testamentary  dis|K)8i- 
tioDS  appear  u{H)n  the  said  paper  writing;  that  the  said  paper 
writing  speaks  the  truth,  with  the  recitals  tiierein,  in  refer- 
ence to  the  facts  therein  recited ;  that  said  paper  writing  was 
executed,  in  substance  and  form,  according  to  the  laws  of 
force  in  that  part  of  Germany  whore  the  same  was  executed, 
and,  by  the  laws  of  that  country,  would  be  a  good  testamen- 
tary dispasition  of  real  and  j)ersonal  property,  located  in  that 
country;  that  said  will  has  been  proven  and  admitted  to  rec- 
ord, according  to  the  laws  of  that  country ;  that  the  property 
conveyed  by  said  will,  except  the  specific  bequests  in  said 
paper  mentioned,  consists  of  lands  and  railroad  stocks,  loca- 
ted in  the  State  of  Giiorgia."  On  the  trial  of  the  case  in  the 
CJould  below,  the  Court  charged  the  jury,  **that  if  they  be- 
lieved, from  the  testimony  in  the  case,  the  testatrix,  in  her 
life-time,  made  said  pai>er  writing  and  signed  her  name  to 
the  same,  then  the  said  psLper  writing  was  not  a  good  mincu- 
paiive  will,  and  if  the  jury  so  believe,  they  must  find  for  the 
caveators ;''  to  which  charge  the  propounder  of  the  will  ex- 
cepted. A  nuncupative  will,  as  defined  by  the  law,  is  one 
which  depends  merely  upon  oral  evidence,  being  declared  by 
the  testatrix  in  extremis,  before  at  least  three  competent  wit- 
nesses, and  afterwards  reduced  to  writing,  within  thirty  days, 
nbder  the  provisions  of  our  Code,  after  the  speaking  of  the 
snue.  The  pai)er  propounded,  if  it  had  been  attested  and 
tabaoribed  in  the  presence  of  the  testatrix,  by  three  witnesses. 
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would  have  been  a  good  vyriiten  millf  under  the  law  of  this 
Slate.  The  fact  that  it  was  attested  and  subscribed  by  only 
two  witnesses  does  not  make  it,  in  the  sense  of  the  law,  a 
nwncupaiive  will,  although  made  during  the  last  sickDe»of 
the  testatrix,  thirty  days  before  her  death;  the  more  especially 
as  it  does  not  appear  from  the  evidence  in  the  record  that,  at 
the  time  the  paper  writing  was  signed  by  the  testatrix,  she 
was  in  extremia,  or  that  the  legal  execution  of  the  written 
paper  was  prevented  by  any  sudden  surprise  or  provideDtial 
cause.  If,  after  the  will  had  been  written,  as  dictated  by  the 
testatrix,  and  signed  by  her,  and  l>efore  the  requisite  number 
of  witnesses  could  have  subscribed  the  same,  she  had  aud- 
denly  died,  then  the  paper  might  have  been  propounded  aaa 
nuncupative  will,  notwithstanding  she  had  signed  the  paper; 
for  its  legal  execution  would  have  been  prevented  by  the  act 
of  God. 

But,  inasmuch  as  the  facts  stated  in  the  record,  and  ad- 
mitted to  be  true  (and  there  being  no  conflicting  evidence) 
do  not,  in  my  judgment,  shew  that  the  testatrix,  at  the  time 
she  signed  the  paper  propounded,  was  in  the  sense  of  the 
law,  in  exiremisy  so  as  to  authorize  the  same  to  be  established 
as  her  nuncupative  will  under  the  law  applicable  to  that  class 
of  wills,  I  am  of  the  opinion  that  the  judgment  of  the  Coari 
below  should  be  affirmed,  notwithstanding  the  Court  diarged 
the  jury  that  if  the  testatrix  in  her  lifetime  made  said  writ- 
ing and  signed  her  name  to  the  same,  it  was  not  a  good  nun- 
cupative will ;  the  verdict  is  right  under  the  law  applicable 
to  the  facts  stated  in  the  record;  that  is  to  say,  the  statement 
of  facts  admitted  to  be  true,  (there  being  no  conflicting  evi- 
dence) are  not  sufficient  in  law,  to  authorize  the  pai>er  writing 
propounded  to  be  established  2^  the  nvAicupaiive  will  of  the 
testatrix,  although  the  charge  of  the  Couri  on  the  point  of 
signing  the  will  may  have  been  too  restrictive^  if  the  admit- 
ted facts  would  have  authorized  the  jury  to  have  found  a  dif- 
ferent verdict,  had  the  charge  of  the  Court  been  otherwise 
upon  that  point  in  the  case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


ATLANTA,  JANUARY  TERM,  1871.        881 

Ellington  vs,  Dillard  et  oZ. 

LoCHRANE^  C.  J.,  concurriug. 

The  question  in  this  case  is,  whether  the  will  made  by 
183  Ellington,  in  Prussia,  can  be  set  up  as  a  nuncupative 
11,  under  the  laws  of  Georgia.  The  Court  below  held, 
hat  the  paper  propoundeil  having  been  written  in  the  life 
Qeof  the  testatrix,  and  signed  by  her,  was  not  a  good  nun- 
pative  will."  The  will  was  declared  verbally  by  Miss 
lington,  while  in  a  low  condition  of  health,  dying  of  con- 
mption  at  Lipp  Springs,  Germany,  in  the  presence  of  offi- 
ib,  who  took  down  her  declarations  as  they  were  made ; 
d  after  they  were  thus  written  down,  they  were  read  over 
her,  approved  by  her,  and  she  signed  them,  and  they  were 
Itnessed  by  the  two  officials.  It  is  admitted  that  one  other 
itoess  was  present  during  this  time,  who  is  brought  in  as  a 
itness  in  the  proceedings  in  this  case.  It  will  be  noticed 
at  these  verbal  declarations  were  reduced  to  writing  in  her 
oence,  and  signed  by  her. 

The  propounder  lays  down  three  general  propositions  up- 
I  which  he  relies:  1st.  That  this  will  was  the  verbal  de- 
irations  of  Miss  Ellington  touching  the  disposition  of  her 
tate  afler  her  death,  which  they  say  was  accompanied  by 
I  the  circumstances  required  to  set  up  a  nuncupative  will 
»der  our  laws.  2d.  That  the  reducing  these  verbal  decla- 
tions  to  writing  did  not  alter  their  effect  or  character.  3d. 
bat  her  signing  them  after  they  had  been  reduced  to  writ- 
g  did  not  change  their  effect  or  character. 
To  strip  this  case  of  all  unnecessary  theories,  and  take  its 
tin  meaning,  we  find  that  the  testatrix  did  not  intend  any 
rbal  or  nuncupative  wiU,  She  had  time,  opportunity  and 
Bans  to  make  such  a  will  as  she  intended;  and  she  made  it. 
le  was  not  in  extremis,  or  in  haste,  and  lived  thirty  days 
ertbis  will  was  executed  by  her.  The  only  difficulty  was 
It  abe  made  a  will  before  two  witnesses,  under  the  law  of 
lusia,  instead  of  thre<^,  under  the  law  of  Georgia.  If  she 
J  required  the  nurse  to  have  signed  at  the  time  she  signed 
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and  the  others  signed,  she  would  have  had  a  valid  written 
will.  But  she  did  not,  and  hence  arises  the  difBcnlty  of  the 
case. 

If  we  take  this  will,  as  made  by  Miss  Ellington,  with  her 
signature  thereto,  how  can  we  arrive  at  the  conclusion  that 
she  made  a  nuncupative  will?  Here  is  a  will  made  bjthe 
testatrix  thirty  days  before  her  death,  written  as  she  dictated 
it,  signed  by  herself  and  two  witnesses.  Laying,  for  the 
present,  every  other  question  one  side,  can  we  hold  this  to  be 
an  unwritten  will,  under  the  laws  of  this  State?  It  bears  do 
mark  of  such  an  instrument;  neither  in  its  inception  nor  in 
its  consummation,  does  it  present  the  familiar  tntftcta  of  a 
nuncupative  will. 

And,  after  all  the  consideration  we  are  able  to  give  the 
question,  we  have  not  seen  any  law  controlling  us  to  revwse 
the  judgment  of  this  Court,  in  Stamper  vs.  Hooks,  22  (Jeorgia 
Reports,  604.  That  decision  was  the  opinion  of  the  Court 
with  Judge  Lumpkin,  one  of  the  greatest  men  that  ever  or- 
namented this  Bench,  with  McDonald,  a  man  of  powerfiil 
and  overtowering  intellect,  with  Bennino,  a  man  of  large 
reputation  and  ripe  experience  in  the  profession.  These  men 
have  declared,  as  the  solemn  judgment  of  the  Court,  thattlie 
signing  of  the  paper  which  the  party  intends  to  be  his  will, 
prevents  its  being  a  nuncupative  will. 

In  Bacon's  Abridgement,  nuncupative  wills  are  defined, 
"byword  or  without  writing."  We  find  it  laid  down  in 
Redfield,  188-9:  "In  many  instances,  it  has  been  held  that 
instructions  for  the  drawing  up  of  a  written  will,  declared 
before  the  requisite  number  of  witnesses,  may  be  received 
and  proved,  etc.,  as  a  nuncupative  will,  where  the  testator  is, 
by  the  act  of  God,  rendered  incapable  of  completing  his  will, 
in  the  mode  contemplated  by  him.  But  this  has  been  de- 
nied, in  some  cases;  and,  as  it  seems  to  us,  with  the  greater 
show  of  reason  and  authority,  since  the  very  definition  of  a 
nuncupative  will,  in  all  recent  times,  is  that  it  be  made  hf 
the  testator  when  he  is  in  extremiSj  and  so  oonsciooa  of  the 
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ttiiat  he  apprehends  he  has  not  time  to  make  a  will  hi 
iting,  etc." 

3ut  when  the  will  is  in  writing,  and  signed  and  witnessed, 
iiDnot  be  set  up  as  an  unwritten  or  nuncupative  will.  Our 
le,  section  2443,  provides  for  reducing  the  words  spoken  to 
Ung.  The  will  is  not  a  written,  but  a  nuncupative,  testa- 
itary  disposition  of  property.  It  is  urged  that  this  was 
;rbal  declaration.  So  are  mostly  all  wills  not  in  the  hand- 
ting  of  the  testator.  This  fact  cannot  change  the  law.  If 
lying  on  his  bed,  verbally  dictates  his  will  to  B,  who 
tes  it  down  and  then  reads  it  over  to  A,  and  he  signs  it, 
he  presence  of  three  witnesses,  this  is  a  written  will.  If 
this  transpires  in  the  presence  of,  and  is  attested  by  two 
oesses,  this  failure  of  the  proper  attestation  does  not  make 
UQCupative,  and  this  is  this  case. 

Lgain,  in  this  case,  the  testatrix  used  no  words  at  the  time 
i  bear  the  intention  of  her  making  a  nuncupative  will. 
)  record  shows  that  she  desired  the  appointment  of  a  judi- 
or  ofiBcial  committee,  not  as  witnesses  to  her  nuncupa- 
I,  but  to  execute  her  will,  in  consonance  with  the  laws  of 
issia.  The  record  nowhere  treats  it  as  nuncupative,  but 
lier  last  will.  The  language  is  her  purpose  to  enact^ 
ch,  not  only  in  its  ordinary  sense,  but  as  demonstrated 
the  proceedings,  means  the  whole  solemn  ceremonial  of  a 
rdf  more  than  writing.  Such  is  the  conclusion  of  this 
.  After  reading  to  her,  she  approved  and  signed,  and 
proceedings  say,  *'  The  last  will  having  been  verbally 
ared  to-day  by  Miss  Isabella  Ellington,  from  the  State 
Beorgia,  in  America,  before  the  undersigned  Deputies 
1  the  District  Court,  in  order  to  be  recorded  in  the  min- 
of  the  proceedings,"  etc. 

hen,  we  say,  from  the  record,  that  the  will  and  its  execu- 
both  bear  intrinsic  evidence  of  the  manner  and  intention 
be«act,  and  negatives  all  presumption  of  nuncupation  or 
iration  intended  to  be  left  to  witnesses,  after  her  death, 
i-up  or  establish.    Again,  we  say  that,  under  the  weight 
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of  authority,  from  the  evidence,  she  was  not  in  extrenUs]  thtt 
is  to  say^  she  was  not  in  such  condition,  from  the  agreed 
statement  of  facts,  as  is  contemplated  by  law  for  tlie  inakiog 
of  nuncupative  wills. 

Our  Code  does  not  define  the  last  sickness,  but  leaves  us  to 
go  back  to  the  common  law  and  ascertain  the  meaniitg  atr 
tached  to  the  words  by  the  judicial  exjiosTtion  of  Courte. 
From  the  time  of  Henry  VIII.,  the  law  had  become  eslab- 
lishe<]  in  England  that  such  wills,  to  be  of  any  avail,  must 
be  made  in  the  last  extremity,  when  the  testator  did  not  ei- 
pect  to  recover  and  had  not  time  to  make  a  more  delibente 
will,  or  a  will  in  writing.  The  English  statute,  29  Car,  II., 
is  like  our  own.  The  law  of  nuncupative  wills,  as  to  last 
sickness,  etc.,  in  this  country,  has  received  the  same  construc- 
tion. In  Priscilla  E.  Jarnall's  will,  4  Rawle,  it  was  heU; 
the  testator  must  be  in  extremis  and  have  no  time  to  make  a 
written  will ;  and  one  made  by  a  consumptive  patient,  nine 
days  before  her  death,  was  held  not  valid. 

A  nuncupative  will  is  not  good  unless  made  when  the  tes- 
tator is  in  extremis,  or  overtaken  by  a  sudden  and  violeot 
sickness,  and  has  not  time  to  make  a  written  will,  is  the  con- 
struction of  "  last  sickness,''  under  statutes  of  New  York,  20 
John's,  602.  A  nuncupative  will  is  only  good  when  made 
in  such  extremity  of  the  last  sickness  as  precludes  a  writteo 
one:  Bayce  vs.  Frick,  4  Watts  and  Serg.,  357.  A  nuncupa- 
tive will,  to  be  valid,  must  he  mm\e  by  a  person  in  exlremiif 
who  has  not  power,  ability  or  time  to  make  a  written  one: 
10  Gratt.,  Va.,  648.  The  same  doctrine  is  held  in  Hausvi 
Palmer,  21  Prim.,  296;  see  4  Bradf.  N.  Y.,  154,  ex  re  Thomp- 
son; also  in  Lucas  vs.  Gaff,  33  Miss.,  629.  And  the  doctrine 
we  educe  from  the  authorities  is  to  the  effect,  "  tiiat,  wbert 
the  testator  did  not  intend  to  make  a  nuncupative  will,  voi 
there  was  time  to  make  a  written  one,  it  cannot  be  set-up  tf 
a  nuncupative  will,  if  such  writing  was  signed  by  the  testa- 
tor, though  not  formally  witnessed. 

The  class  of  cases  like  that  in  Ist  Gratt,^  129,  are  not  ap- 
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piicable  to  the  case  at  bar.     In  that  ease,  where  there  was  not 
liae  to  complete  the  written  will,  it  was  set-up  as  nuueupa- 
Ihw;  but  the  act  of  completion  must  not  have  been  dependent 
on  mistake  of  the  law,  or  other  voluntary  act  of  the  testator. 
(But  in  cases  where  extreme  illness  and  the  act  of  God  pre- 
foits  the' fulfillment  of  the  testator's  design,  such  as  swoon- 
ing and  other  extreme  necessity.     If  it  is  the  result  of  choice, 
I  cannot  be  so  regarded  in  the  light  of  the  law. 
i  It  may  be  properly  stated,  as  a  general  rule,  that  the  ques- 
tions arising,  under  the  Code,  as  to  rogatio  testiumj  last  sick- 
•nand  circumstances,  are  mutters  of  fact  for  the  jury  to 
Ifid,  under  the  law,  as  given  them  in  charge  by  the  Court, 
lliid  we  nnhesitating^ly  a£Srm  this  rule,  under  our  law,  to  be 
^id.    But  when  the  evidence  agreed  on  could  not  change 
jfe  verdict,  legally — that  is  to  say,  when,  under  the  facts  and 
ihelaw,  the  jury  could  not  change  the  conclusion,  we  do  not 
Aem  it  necessary,  on  this  account,  to  send  the  case  back  for 
adjudication. 

-  And  for  these  reasons,  I  concur  in  affirming  the  judgment 
flf  the  Court  below. 

(,  McCay,  J.,  dissented,  but  wrote  out  no  opinion.  His  dis- 
|nit,  delivered  from  the  bench,  was  as  follows : 

•  Where,  at  the  request  of  a  citizen  and  resident  of  Georgia, 
tToang  lady,  who  was  temporarily  in  Prussia,  a  commission 
tf  its  officials  was  appointed  by  a  Court  of  that  country  to 
Idee  the  '^  immediate  deposition,  or  as  it  may  be,  reception  of 
kr  last  will,"  one  of  which  commis.sion  was  designated  as 
*ttie Counsellor ''  or  "Judge"  of  said  Court,  and  the  other 
Unsworn  Recorder  of  the  minutes,'' and  said  commission 
Evened  at  her  lodgings,  examined  her  landlord  as  to  her 
peotity  and  the  time  of  her  stay  with  him,  were  then  admit- 
U  to  her  room,  where  they  examined  into  the  state  of  her 
■ealth,  her  mental  condition,  her  residence,  her  condition  in 
'fe,  and  received  from  her  a  confirmation  of  her  having  re- 
Kiested  their  appointment,  and  thereupon,  she  dictated  to 
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them,  by  word  of  mouth,  her  testameDtary  dispositions  in  de- 
tail, one  other  witness  being  present  besides  the  said  commit 
sion,  and  the  whole  of  said  proceedings  were  reduced  to  writ- 
ing, headed, ''  Proceedings  IieUI  at  the  Lipp  Springs  Watering 
Place  Hotel,  Scptenil>er  3,  1868,"  and  were  signed,  offidaUji 
by  said  " Recorder,"  and  by  said  "Counsellor"  or  "Judge" 
of  said  Court,  and  also  by  the  testatrix,  who  was  at  thetioM 
confined  to  her  bed,  in  a  low  condition,  and  had  beeo  in- 
formed by  her  physician  that  she  did  not  have  long  to  livi^ 
and  who  died,  within  a  month  of  said  sickness,  and  nid 
minutes  were  transmitted  to  said  Court  as  a  record  thenof 
of  the  verbal  dispositions  of  the  testatrix : 

Held,  first,  That  on  a  trial  before  a  jury  of  an  issue  formed 
upon  the  propounding  of  said  will,  as  a  nuncupative  will,  it 
was  error  in  the  Court  to  charge  the  jury  that,  if  the  teste- 
trix  signed  the  writing  proposed  to  beset  up,  it  could  not  be 
set  up  as  a  nuncupative  will. 

2.  That  whether  the  said  will  was  made  in  the  last  side- 
ness  of  the  deceased,  and  whether  the  other  requisites  of  the 
stiitute  regulating  nuncupative  wills  had  been  complied  witbi 
were  questions  of  fact  for  the  jury,  and  the  Court  having,  bf 
its  charge  withdrawn  these  facts  from  the  jury,  a  new  triil 
ought  to  be  granted. 


W.  M.  Moses,  plaintiff  in  error,  vs.  James  T.  FlewellbS, 

defendant  in  error. 

It  is  only  when  the  Judge  below  abuses  his  discretion,  t.  e.  commits ■ 
error  in  law,  that  this  Court  will  interfere  with  bis  granting  or  refiiBBl 
an  injunction.     (R. ) 

Relief.    Injunction.     Before  Judge  Johnsox.    Muscogee 
County.    Chambers.     November,  1870. 
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Flewellen's  bill,  filnd  in  Muscogee,  made  this  ease :  In 
May,  1867,  Baldwin  &  Company  obtained  judgment  against 
Flewi'llen  for  $18,233  93,  and  Ji,  fa,  was  issued  in  June, 
1867.  All  of  it  has  been  paid  but  $5,000  00.  Prior  to 
Jane,  I860,  one  Bradley  obtained  a  judgment  against  Flew- 
dlen,  which  now  calls  for  $4,700  88.  In  March,  1869, 
IHewellen  notified  Bradley  that  he  would  apply  to  the  next 
temi  of  the  Superior  Court  to  rwluce  his  said  judgment,  un- 
fertile Relief  Act  of  1868,  and  filed  a  petition  therefor,  in 
ibe  Clerk's  office,  which  is  pending,  never  having  been 
leard.  Certain  property  of  Flewellen  was  levied  on  by 
Sakhvin  &  Company's  Ji,  fa,,  and  sold  in  March,  1869,  for 
^7,000  00,  to  Baldwin  &  Comj)any.  Bradley's  Ji,  fa,  was 
placed  in  tlie  sheriff's  hands  to  n^ceive  said  $7,000  00. 

The  Judge  had  announced  that  he  would  hear  no  motion 
to  oj)en  judgments  till  further  notice,  and  had  not  given 
Bucli  notice.  For  this  reason,  Flewellen  took  it  for  granted 
that  tliesheriif  would  not  pay  any  money  on  the  Bradley^. 
J(i»  But  Baldwin  &  Company's  attorneys  transferred  that 
j!./a.  and  Baldwin  &  Company's  bid  to  Moses,  of  Washing- 
ton county.  Moses  bought  Bradley's^. /a.  for  fifty  cents  on 
the  dollar,  an<l  j)rocure<l  the  sheriff  to  dispose  of  said  bid  of 
w7,000  00  by  entering  enough  of  it  to  pay  the  Bradley  ^. /a., 
^[midon  it,  and  the  balance  as  paid  on  the  Baldwin  & 
Company^,  fa.  And  now  the  Baldwin  &  Company^,  fa. 
W  levied  on  Flewellen's  other  property  to  pay  the  balance 
tiueou  it.  '*  By  set  oflFand  recoupment,"  Flewellen  can  de- 
ftit  Bnidley's  JI,  fa,,  and  he  desires  an  opportunity  to  make 
tte  effort.  (There  is  no  averment  as  to  what /acfe  constitute 
<>ia  grounds  for  relief).  Moses  is  insolvent,  as  Flewellen  is 
■dvised  and  believes.  Plaintiff's  attorneys  reside  in  Musco- 
fiNL  He  prayed  injunction  against  the  attorneys  and  Moses, 
^nd  for  a  hearing  upon  the  relief  motion  as  to  Bradley's  JL 
^,  and  a  proper  application  of  said  $7,000  00. 

By  amendment,  he  averred  that  he  had  filed  an  affidavit 
of  illegality  to  Baldwin  &  Company's  Ji.fa.,  but  because  his 
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attorneys  failed  to  get  his  notice  to  attend  to  the  same,  it 
dismissed  without  a  hearing.    He  does  not  aver  what  ground 
of  illegality  was  taken. 

Moses  demurred  to  the  bill,  because  he  did  not  reside  ii 
Muscogee;  because  tlie  decision   of  the  illegality  estopped 
Flewellen ;   because  the  bill   contained   no  equity,  and  be 
cause  the  Relief  Acts  were  unconstitutional,  etc.     The  Gooit    : 
overruled  the  demurrer.     Moses  then  answered,  stating  the    , 
bona  fides  of  his  purchase  of  said  judgments  ami  fi.  fat.,  \>    : 
sisting  they  were  both  unpaid,  and  that  it  was  right  to  hive    [ 
said  $7,000  00  so  applied,  and  denying  insolvency.    Tbe    i 
Court  granted  the  injunction.     That  is  assigne<l  as  error  up    1 
on  the  grounds  state<I  above,  and  because  the  answer  swore 
off  the  equity,  if  any  there  was. 

Moses  &  Downing,  for  plaintiff  in  error. 

Ingram  &  Crawford,  for  defendant. 


LOCIIRANE,  C.  J. 

A  fi,  fa,  obtained  in  1867,  in  favor  of  D.  H.  Baldwin  4 
Company,  was  levied  on  the  land  of  Flewellen,  and  the  prop- 
erty sold  in  March,  1869.  Before  the  sale,  Flewellen  notified 
the  sheriff  that  he  wouKl  move  to  open  a  judgment  heMbr 
Bradley,  which  was  of  older  date,  before  June,  1868,  wiiiohhe 
had.  Moses  by  transfer,  l>ecame  the  purchaser  of  the  prop- 
erty, and  also  of  the  two  judgment  fi,  fas;  and  there  bring 
no  motion  made  at  the  ensuing  term  of  the  Court  to  open 
the  Bradley  judgment,  under  the  Relief  Act  of  1868,  Mo«i  ^ 
demanded  the  money  in  the  sheriff's  hands  to  l>e  applied  fint 
to  it,  which  he  did,  crediting  the  balance  on  the  younger, or 
Baldwin  fi,fa;  then  it  was  levied  for  the  balance  u|)on  Flew- 
ellen's  plantation  in  Quitman  county.  .  This  bill  was  filed, 
and  injunction  moved  to  stop  the  sale  under  the  levy,  and 
the  main  ground  of  equity  relied  on,  grows  out  of  theW 
that  the  proceedings  to  scale  the  Bradley  judgment  were  still 
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Nepdiiig  anil  undisposed  of  at  the  time  this  disposition  of  the 
ooney  took  place.  It  appears  the  papers  were  filed,  but  not 
fbcketed  by  the  Clerk,  and  that  the  anouncement  by  the 
Todge  at  the  term  that  he  would  not  take  up  cases  under 
jhe  Relief  Act,  prevented  Flewellen  from  making  his  motion 
ifc  the  time.  His  bill  was  that  he  has  a  good  defense,  etc., 
ind  presents  the  fact  of  notice  to  the  parties,  and  insists  upon 
the  injustice  of  appropriating  the  $7,000  00,  raised  from  the 
■ue  in  the  manner  set  out.  Upon  the  hearing  of  bill  and 
|DBwer,  the  Judge  granted  the  injunction  requiring  bond: 
field,  under  the  repeated  rulings  of  this  Court  at  the  present 
term,  the  original  jurisdiction  over  granting  or  refusing  in- 
iimctions  is  vested  by  law  in  the  Court  below,  and  it  is  only 
in  cases  where  there  has  been  an  abuse  of  the  discretion — 
that  is  to  say,  an  error  in  law  is  committeil  by  the  Judge  below 
in  granting  or  refusing  an  injunction — that  this  Court  will 
interfere.  And  under  the  facts  in  this  case  we  are  satisfied 
tfce  Court  has  not  abused  the  discretion  vested  in  him,  by 
granting  the  injunction  as  prayq^. 
Judgment  affirmed. 


WiLUAM  B.  Bespass,  plaintiff  in  error,  vs.  John  C.  Zorn 

et  al,,  defendants  in  error. 

Wbere  there  was  a  bill  pending  in  equity  in  favor  of  Zorn  vs.  Respasfly  in 
*  relfttion  to  the  title  and  possession  of  land,  and  during  Respass'  tern- 
ponrj  absence  from  the  county,  Zorn  dismissed  his  bill  and  took  oat 
a  proceeding  as  an  intruder  against  Respass'  tenant,  an  ignorant  col- 
ored man,  who  had  a  growing  crop  on  the  premises,  and  who,  from  ig- 
norance of  his  rights,  failed  to  make  the  counter-affidavit  required  by 
law,  and  Zorn,  was  in  consequence,  put  in  possession,  and  Respasfl 
..OOitody  and  Respass  immediately  on  his  return,  made  the  affidavit,  but 
jtta  alieriff  refused  to  receive  or  act  upon  it : 

aSUf  That  a  bill  setting  'np  these  facts,  and  praying  a  restitution  of  the 
'  pbm0MMfa  as  anfairly  obtained  under  color  of  legal  process,  is  not  de- 
I'MUvilbla  lor  want  of  equity,  or  because  there  is  an  adequate  remedy 
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Equity  Practice.  Landlord  and  Tenant,  etc.  Before  Judge 
Green.     Upson  Superior  Court.     November  1870. 

Respass' bill  made  this  case.  lie  bought  certain  land  it 
sherifi*'s  sale,  in  Febuary,  1870,  paid  his  bid,  and  was  putio 
possession.  He  did  not  know  that  any  one  claimed  the  land 
adversely  to  him.  lie  rented  it  out  to  a  negro,  and  gave 
him  possession.  In  July,  when  this  negro's  crop  wasfioa^ 
ishing  thereon,  Zorn  filed  a  bill  against  Respass  setting  op 
title  to  said  land,  and  enjoining  him  from  waste,  etc,  and 
charging  that  Respass  was  insolvent.  Respass  answered  ibe 
bill,  and  the  Chancellor,  upon  tlie  hearing  of  a  motion  to  dis- 
solve the  injunction,  so  modified  it,  as  to  allow  the  tenant  to 
proceed  to  make  and  gather  his  crop. 

In  vacation,  and  without  Respaas'  knowledge,  Zorn  had  ik 
bill  dismissed,  and,  fraudulently  taking  advantage  of  Respaaf 
absence  from  the  county,  procured  a  warrant  against  the  negro 
as  an  intruder,  and,  by  frightening  him  with  eviction  and  re- 
fusing him  time  too  see  Respass,  had  Tiimsclf  placed  in  pos- 
session by  the  sheriff,  and  now  by  an  insolvent  agent  has  ooo- 
trol  over  said  tenant  as  his,  and  over  the  land  and  crop.  Im- 
mediately upon  Respass'  return  to  the  county,  which  was  in  a 
few  days  after  said  proceeding,  he  offered  the  sheriff  acoan- 
ter-afHdavit  and  asked  to  have  himself,  as  to  his  tenant,  rein- 
stated in  8taiu  qxtOy  but  the  sheriff  refused.  He  averred  tlut 
the  undisturbed  possession  of  the  crop  by  said  tenant  inis 
necessary  for  justice,  etc.,  and  prayed  injunction  against  Zon 
and  his  agents  interferring  therewith,  and  for  himself,  as  to 
his  tenant,  to  be  placc<l  statu  quo.  He  averred  that  the  land 
was  his,  and  prayed  to  correct  a  mistake  in  liis,  sheriff's  deed, 
and  that  he  was  solvent. 

This  bill  was  demurred  to,  because  Respass  had  an  ample 
reme<ly  at  law  ;  because  there  was  no  equity  in  the  bill,  0t& 
The  Court  dismissed  the  bill,  and  that  is  assigned  as  error 

Cabaniss  &  Peeples,  for  plaintiff  in  error. 
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8.  Hall  :  John  I..  Hall  ;  Smith  &  Alexander,  for 
sfeidant.  Ilespass  had  not  pleaded  set-off*,  or  set  up  any 
DBS-claim,  and  Zorn  could  dismiss  his  bill :  R.  Code,  sees. 
Vi9,  2856 ;  37th  6a.  R.,  364.  Tenant  should  have  filed 
anter-affidavit  at  once:  R.  Code,  sec.  4000;  38th  Gra.  R., 
\,  Martin  vs.  Wall,  June,  1870.  Equity  cannot  put  Res- 
iflB  in  possession :  R.  Code,  sec.  3157.  As  to  correcting 
istakes:  7th  Howard  R.,829. 

McCay,  J. 

Aflsaming  the  facts  stated  in  this  bill  to  be  true,  (as  we 
mat  in  deciding  upon  tlie  demurrer,)  one  cannot  escape  the 
mclusion  that  the  machinery  of  the  law  has  been  used  to 
Ive  to  the  defendant  an  unfair  advantage  in  the  contest  for 
hoB  land.  He  had,  by  the  filing  of  his  bill,  necessarily  ad- 
lilted  the  complainant  not  to  be  an  intruder,  since  an  intru- 
Ibt  is  one  who  does  not,  in  good  faith,  claim  the  possession. 
I!Ik  Chancellor,  by  dissolving  the  injunction,  had  recognized 
be  bona  fides  of  the  then  defendant  in  his  claim  of  the 
moDCOoion,  and  we  are  not  sure  that,  until  that  order,  passed 
rith  both  the  parties  before  him,  was  in  some  way  dis- 
harged,  it  was  not  a  contempt  of  the  Chancellor  to  oust  the 
WBCBBor  by  the  summary  process  resorted  to. 

Section  4131  of  the  Code,  whilst  it  allows  the  dismissal  of 
»bill  in  vacation,  expressly  provides  that  this  shall  not  be 
tone  so  as  to  prejudice  any  right  of  the  defendant.  The  de- 
bodant  was,  by  the  Judge's  order,  permitted  to  go  on  with 
be  cultivation  of  the  laud  and  this,  after  a  hearing  of  the 
everal  claims  of  the  parties.  It  smacks  very  strongly  of 
mtempt  of  this  order,  passed  in  a  proceeding,  at  the  sugges- 
ipn  of  the  then  complainant,  to  dismiss  his  suit,  take  out 
lie  intruder's  warrant,  and  seize  the  opportunity  of  the  tem- 
lorary  absence,  from  the  county,  of  the  landlord,  to  pounce 
ipon  the  ignorant  and  careless  tenant,  and  by  hocus  poem, 
2«t  the  possession. 
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Even  without  the  pendency  of  the  bill,  we  should  hesitate 
to  let  one  retain  a  possession,  acquired  by  imposing  apon  or 
colluding  with  a  mere  tenant.  But,  under  the  circumstaooes 
set  forth,  we  think  the  pendency  of  the  bill  and  the  order  of 
the  Judge  allowing  the  defendant  to  continue  the  posseasioD^ 
gives  to  the  Chancellor  jurisdiction  to  treat  this  whole  pro- 
ceeding, uuder  the  warrant,  as  an  attempt  to  evade  the  effect 
of  his  order. 

Wliat  the  truth  of  the  case  may  be  we  know  not.  We 
only  say  that,  under  the  charges  in  the  bill,  it  was  a  case  for 
equitable  interposition,  uuder  the  power  of  the  Court,  to  pre- 
vent the  evasion  of  its  own  orders,  and  we  think  the  demnr- 
rer  ought  to  have  been  overrulcil. 


Georgia  A.  Worthy,  plaintiff  in  error,  vs,  H.  G,  Tatk, 

defendant  in  error. 

Where  a  case  was  continued  at  the  first  term  for  providential  caose,  uA 
before  tlie  succeeding  term  the  plaintiff  in  error  died,  and  there  wii 
no  representative  of  his  estate,  and  when  the  case  was  called  opODtkfl 
docket,  the  death  of  such  plaintiff  was  suggested,  and  motioo  wai 
made  to  dismiss  the  case  upon  the  ground  that  the  constitational  pro- 
vision requiriug  the  Supreme  Court  to  dispose  of  every  case  atthefint 
or  second  term  after  writ  of  error  brought,  was  imperative,  and  thit 
the  Rule  of  Court,  where  its  application  extended  the  hearing  over  Of 
beyond  the  second  term,  was  in  violation  of  the  Constitution: 

Held  J  That  the  mandate  of  the  Constitution  relative  to  the  disposition  of 
case!<,  did  not  apply  to  such  as  fell  within  the  rule  of  provideiUiil 
cause  ;  that  by  the  Act  of  organization  of  this  Court,  and  the  Seven* 
teenth  Rule  adopted  under  the  old  Constitution  containing  a  like  in* 
perative  provision,  requiring  the  Court  to  '* dispose  of  and  finally^ 
termine  each  aud  every  case  on  the  docket  of  such  Court  at  theM 
term''  after  writ  of  error  brought,  the  provision  relating  to  the  makiiC 
of  parties  in  case  of  death,  was  the  legal  and  proper  constnictioo  of 
the  Constitution  in  this  regard,  as  provided  for  in  the  adoption  of  ikil 
Rule. 

Heldj  agairiy  That  the  Constitution  does  not  imperataveljr  reqatist  tiki 
disposition  of  cases  where  the  parties  have  died  withoat  afTordiof  tkt 
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AS  of  compliance  with  the  Rules  of  this  Court,  and  parties  repre- 
kative  can  be  instituted  to  prosecute  or  defend  the  legal  rights  of 
deceased. 

again^  That  at  the  first  term  succeeding  the  death  of  a  party,  it  is 
necessary  to  show  diligence,  in  this  that  the  death  was  so  recent 
t  parties  could  not  have  been  procured  to  administer  or  qualify  to 
ig  the  case  within  the  rule  of  continuances,  even  under  our  holding 
t  a  temporary  administrator  may  be  made  a  party  to  carry  on  the 
;.  But  the  death  of  the  party  is,  in  itself,  such  providential  cause  as 
I  authorize  a  continuance  at  the  term  next  succeeding  the  decease, 
9r6  there  is  no  representative  of  the  estate  of  such  deceased  party, 
hottt  proof  of  diligence  at  that  term,  and  at  that  term  only. 

otioQ  to  dismiss  Writ  of  Error  from  Troup  county. 

lis  writ  of  error  was  returned  to  June  Term,  1870.  It 
then  continued  because  of  the  sickness  of  Mrs.  Worthy's 
sel.  When  it  was  called  at  January  Term,  1871,  her 
sel  stated  that  she  had  died  since  the  last  term,  and  had 
dministrator,  and  proposed  to  let  it  stand  for  the  next 
to  make  parties.  Defendant's  counsel  moved  to  dis- 
the  writ  of  error  for  want  of  prosecution. 

.  J.  Hammond  &  Brother  ;  Longlet  &  Harris,  for 

on,  cited  :  Constitution  1868,  Art.  Y. ;  B.  Code,  section 

\;  41st  6a.  H.,  32.    Temporary  administrator  could  have 

made  party:    B.  Code,  sees.  2461,  2449;  39th  Ga.  B., 


.  H.  BiGHAM,  contra. 

OCHBANE,  C.  J. 

he  question  in  this  case  comes  before  the  Court  on  a  mo- 
to  dismiss  it,  under  the  constitutional  provision,  requir- 
'  t1i«  Supreme  Court  to  dispose  of  every  case  at  the  first 
mud  term  after  such  writ  of  error  is  brought :"  Code, 
<n70,  Art.  v..  Judicial  Department.  It  is  contended 
this  ooDStitntional  provision  is  imperative,  and,  when  in- 
j/B^itSttiitB  of  no  discretionary  enlargement,  by  construc- 
wl)/  niles  of  the  Court^  that^  in  fact^  the  rales  of  this 
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Court  which  authorizes  parties  to  be  made  in  cases  of  detth, 
where  the  application  of  tlie  rule  extends  the  hearing  over 
the  second  term^  is  itself  a  violation  of  tlie  Constitutioo. 
We  recognize,  in  its  fullest  extent,  the  principle  and  paUie 
policy  requiring  the  prompt  administration  of  the  law  and 
disposition  of  cases  brought  to  this  Court,  and  have  consid- 
ered  this  question  in  the  full  light  of  the  constitutional  pro- 
vision adverted  to. 

The  Constitution  of  this  State,  under  which  this  Court  wis 
organized,  contained  a  more  limited  time  than  that  prescriM 
in  our  present  Constitution.  In  the  former,  the  langoige 
was :  "And  the  said  Court  shall,  at  each  session,  in  each  dis- 
trict, dispose  of  and  finally  determine  each  and  every  case  on 
the  docket  of  such  Court,  at  the  first  term  after  such  writ  of 
error  is  brought."  Under  the  Act  of  1846,  providing  fir 
the  organization  of  this  Court,  under  this  constitutional  pro- 
vision, we  find,  by  the  5th  section,  the  legislative  co^stI1l^ 
tion  of  what  the  Constitution  means  by  declaring  every  OM 
on  the  docket  shall  be  finally  determined  at  the  first  term 
after  writ  of  error  brought,  and  that  legislative  constructioo 
is  in  the  following  words :  "  The  Supreme  Court  shall  pro- 
ceed, at  the  first  term,  uyiless  preverded  by  providential  eauMt 
to  hear  and  determine,"  etc.,  etc. 

The  mandate  of  the  Constitution  that  such  Court  shooU 
finally  determine  every  cause  at  the  first  term,  was,  by  tk 
Legislature,  construed  to  except  stich  cases  as  fell  withio  tbe 
rule  of  providential  cause.  The  old  Constitution  and  the 
new,  both,  make  provision,  for  cases  where  the  plaintiff  in 
error  was  not  prepared  at  the  first  term  to  prosecute  the<M 
that  the  case  should  be  stricken  and  the  judgm^it  below  be 
affirmed,  unless  prevented  by  providential  causes.  Bat  the 
5th  section  of  the  Act  of  organization  of  this  Court  ckirif 
applies  to  the  defendant  in  error  as  well  as  the  plaintiffi  the 
intendment  of  this  reasonable  rule  of  providential  neooBBitf. 
And  the  three  Judges  who  first  were  called  to  preside ovtf 
this  Court,  two  of  them  now  gathered  home  from  the  ftB* 
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brightnesB  of  their  judicial  fame  and  the  other  still 
ly  an  ornament  to  the  profession  and  the  bench,  when, 
\  organization  of  this  Court,  they  met  to  adopt  rules 
government,  gave  the  same  construction ;  and  by  Rule 
teen,  similar  to  the  one  we  have  under  consideration, 
provided,  whenever,  pending  a  cause  in  this  Court, 
party  shall  die,  how  parties  were  to  be  made  before 
se  could  be  heard  or  finally  disposed  of. 
1  the  judicial  interpretation  of  the  Constitution  and 
r  the  Legislature  referred  to  were  passed  on  in  2d  Geor* 
11.     Judge  Warner  says :    "  There  is  no  one  feature 
indelibly  stamped  on  the  face  of  the  Constitution  and 
ot  of  the  Legislature  organizing  this  Court,  than  that 
1  prohibits  all  delay  in  the  trial  of  causes  which  are 
ht  before  it.     Delay  in  the  decision  of  causes  in  the 
me  Court  was  one  of  the  prominent  evils  urged  against 
^ization,  and  we  have  endeavored  faithfully  to  carry 
le  will  of  the  Legislature  in  this  particular  by  closing 
e  avenues  which  might  lead  to  such  a  result.^'     The 
OD  goes  on  to  press  the  justice  of  the  constitutional  prom- 
ts and  the  Act  of  organization,  concluding,  ''all  delay 
i  prompt  administration  of  justice  was  intended  to  be 
ed,  except  for  providential  causes.^^ 
e  principle  of  exception  for  providential  cause  has  been 
and  again  maintained  in  the  practice  of  the  Court,  and 
een  inhibited  by  no  provision  of  law.     The  rule  stands 
is  subject  as  it  was  originally  framed,  and  the  new  Con- 
ion  is  more  liberal  than  the  old  one  upon  this  subject, 
this  case,  we  find  that,  at  the  first  term  after  the  case 
icoaght  to  this  Court,  it  was  continued  for  providential 
'.    This  is  the  second  term,  and  when  called,  counsel 
sted  the  death  of  the  plaintiff  in  error.     Under  the 
I  of  the  Court,  defendant  moved  to  dismiss  the  case, 
r  the  Constitution  requiring  every  case  to  be  disposed 
ibft  first  or  second  term.    We  are  of  opinion  that  the 
d  oaM0  to  which  the  Constitution  applies  are  suoh  as 
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are  not  \Yithin  the  exception  of  providential  cause.  It  woaU 
be  too  rigid  a  construction  of  our  Constitution  and  laws  to 
apply  its  provisions  to  the  ilead,  and  dismiss  cases  that  hxn 
no  representatives  before  the  Court.  Such  is  not  the  inte^ 
pretation  we  place  upon  the  requirements  of  the  Constitii- 
tion. 

Providential  cause  exempts  the  case  from  the  operation  of 
ordinary  rules,  and  reason  demands,  in  cases  of  death,  tbe 
necessary  pause  until  parties  representative  can  be  instituted 
to  prosecute  or  defend  the  legal  rights  of  the  deceased. 

After  reviewing  the  original  rule  adopted  in  the  organin- 
tion  of  the  Court,  we  are  satisfied  it  was  based  on  a  soood 
and  solid  basis  of  constitutional  justice.  Under  it  the  pno- 
tice  has  been  long  and  uniformly  acquiesced  in,  and  in 
affirming  it,  we  feel  firmly  assured  and  satisfied  of  its  legal 
and  constitutional  provisions. 

Applying  it  to  the  case  at  bar.  The  plaintiff  in  error  died 
since  the  last  term  of  this  Court.  And  was  there  suflScient 
diligence  shown,  is  case  diligence  is,  by  the  rule,  demaodedi 
to  entitle  the  party  to  a  continuance? 

At  the  first  term  providential  cause  intervened,  and  the 
Court  continued  the  cause;  neither  party  was  charged  or 
chargeable  with  this  continuance.  The  case  was  pending  in 
this  Court  and  one  of  the  parties  has  died,  and  there  is  no 
representation  of  his  estate  at  this  term.  This  being  tbe 
first  term  succeeding  the  decease  of  the  party,  was  it  neoei- 
sary  at  this  term  to  show  diligence  in  this,  that  tbe  desth 
was  so  recent?  Letters  of  administration  could  not  hate 
been  procured  to  bring  the  case  within  the  rule  of  providen- 
tial cause.  We  are  indisposed  to  impose  this  requirement  it 
the  first  term  succeeding  the  death  of  a  party. 

Since  the  decision  of  this  Court,  recognising  a  temporal^ 
administrator  to  be  made  a  party  to  litigation,  much  force  of 
argument  can  be  used  to  carry  this  requirement  of  diligeaos 
and  compel  parties  to  a  prompter  conformance,  in  matten  of 
qualification  by  representatives  of  estates.    But  danger  to^ 
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iaterests  of  estates  might  result  in  such  baste  to  procure  the 
proper  parties^  and  death  brings  to  iiouseholds  and  families 
such  distress  and  derangement  of  afTairs,  that  the  spirit  of 
our  law  stays  suits  and  business  for  the  time  necessary  to  ar- 
range the  affairs  of  the  deceased ;  and  the  rule  which  we  af- 
firm gives  to  the  op[)osite  party,  in  this  case,  the  right  to 
move,  so  as  to  preclude  delay  over  the  appointed  time.  And 
we  lay  it  down,  that  the  death  of  the  party  is,  in  itself,  prov- 
idential cause  to  continue  a  case,  at  the  term  next  succeeding 
the  decease,  where  there  is  no  representative  of  the  estate  of 
saoh  deceased  party,  without  proof  of  diligence  at  that  term, 
and  at  that  term  only. 

Motion  to  dismiss  overruleil. 


A.  B.  HowABD,  plaintiff  in  error,  va,  E.  H.  Worrill  et  al., 

defendants  in  error. 

Where,  in  a  controversy  before  the  Court  of  Ordinary  as  to  who  should 
be  appointed  administralor,  the  Court  appointed  H.,  who  was  an  heir- 
at-law,  and  he  failed  to  give  security,  after  time  granted  him  for  that 
purpose,  after  which,  as  between  W.  and  F.,  both  claiming  on  the 
ground  of  being  principal  creditors,  the  Ordinary  appointed  F.,  and 
W.  appealed  to  the  Superior  Court,  and,  at  the  Court,  H.  claimed  the 
right  to  the  administration,  and  the  Court  held  that  he  was  estopped  by 
the  proceedings  before  the  Ordinary  appointing  him,  and  his  failure  to 
give  the  security : 

HMf  first,  That  the  appeal  from  the  Court  of  Ordinary  brings  up  the 
whole  record,  and  all  the  parties  cited  to  appear  in  the  Court  of  Ordi- 
iiai7  are  parties  to  such  appeal;  but  the  issue  before  the  jury  is  on  the 
judgment  of  the  Court,  and  such  parties  may  unite  with  the  appellant 
apon  the  trial  of  such  issue,  or  may  submit  their  own  claims  with  his, 
aa  having  precedence  and  right,  in  law,  to  such  administration,  and 
an  not  confined  on  the  appeal  to  assert  the  rights  of  either  contes- 
tants, bat  on  the  appeal,  which  is  in  the  nature  of  a  de  novo  investiga- 
fknii  may  submit  their  superior  claim  or  claims. 

Aid,  again.  Under  the  facts  of  this  case,  H.  had  no  right  to  participate 
'  in' striking  the  jury ;  the  appellant  and  the  party  contestant  appointed 

, :  bf  the  0rdin«7  were  the  parties  before  the  Court,  whose  rights  in  Be 
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lecting  a  jury  were  incident  to  such  appointment  and  appeal ;  tad  iia* 
much  as  there  were  no  other  parties  before  the  Court,  and  H.  lad 
already  been  heard  in  the  Court  of  Ordinary,  and  failed,  from  intluli^i 
to  avail  himself  of  the  judgment  in  his  favor,  and  such  judgment  vu, 
by  a  Court  of  competent  jurisdiction,  and  not  appealed  from  by  othaii 
it  was  not  error  in  the  Court  to  refuse  to  submit  his  claims  for  tdnii* 
istration  ;  for  that  question  had  been  decided,  and  he  was  estopped  bf 
the  decision  and  his  failure  to  conform  to  it. 

Appeals.  Administration.  Before  Judge  Bigby.  Meri- 
wether Superior  Court.     August  Term,  1871. 

(Warner,  J.  being  interested,  did  not  preside  in  this 
cause.     It  is  sufficiently  reported  in  the  opinion.) 

B.  H.  BiGHAM,  for  plaintiff  in  error.  Appeal  brings  ap 
whole  case:  R.  Code,  sec.  3571.  Su{>erior  Court  sits  asO^ 
dinary :  R.  Code,  sees.  2458,  361.  Liess  strictness  here  thao 
at  common  law:  17th  Ga.  R.,  417;  18th,  471.  Amend- 
ments: 4th  Ga.  R.,  456;  13th,  174;  25lh,  467;  26th,  398. 
Appeal  by  one  party:  1st  Kelly,  475.  Howard's  rights  are 
not  adjusted :  8th  Ga.  R.,  335 ;  18th,  618. 

E.  H.  Worrill,  by  B.  Hill  ;  Park  &  Faeeuak,  fcr 
defendants. 

LOCURANE,  C.  J. 

In  this  case,  it  appears,  from  the  record,  that  a  oontrovenj 
arose,  before  the  Court  of  Ordinary,  between  the  partiei 
hereto,  as  to  who  should  be  appointed  administrator,  di  bcM» 
non,  on  the  estate  of  Catlett  Campbell,  deceased.  Howard 
claimed  as  heir-at-law  or  distributee,  and  the  others  as  pria* 
cipal  creditors.  The  Ordinary  appointed  Howard,  and  be 
failed  to  give  the  security  after  time  granted  himforthit 
purpose.  The  Court  then  appointed  Freeman  administrator, 
and  Worrill,  being  dissatisfied,  appealed,  and  the  case  came 
before  the  Superior  Court  upon  the  appeal.  When  the  cise 
was  called  in  the  Superior  Court,  the  parties  annoanoed  reidj^ 
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lad  Howard  olaimed  the  right  to  be  heard  as  a  party  moving 
or  the  administration,  as  one  of  the  heirs-at-law,  etc.  The 
ttdge  held,  in  effect,  that  he  had  no  right  to  appear  and 
bim  the  administration ;  that  he  was  estopped  by  the  action 
f  the  CSoart  of  Ordinary  and  his  acquiescence  in  the  judg- 
lent  of  the  Ordinary,  and  in  the  contest  between  Worrill 
od  Freeman,  would  not  be  heard  on  his  claim  for  the  ad- 
linistration.  As  the  case  of  Worrill  vs.  Freeman  is  also 
eibre  this  Court,  I  shall  confine  myself  to  the  issue  strictly 
dbre  us.     (See  next  case.) 

It  is  not  disputed  that  Howard  was  an  applicant  for  ad- 
dministration,  etc.,  before  the  Ordinary,  and  was  appointed 
nd  failed  to  give  security;  that,  on  his  failure,  there  ^ere 
vo  contestants  for  the  administration,  both  claiming  the 
rigfat  of  being  principal  creditors;  that  one  succeeding,  the 
prigmeot  appointing  him,  was  carried,  by  appeal,  to  theSu- 
fmoT  Court  by  the  other.  What  case  was  carried  to  the 
Soperior  Court  by  this  appeal?  As  a  primary  propositioui 
ve  may  say,  (section  3571,  Revised  Code,)  ''An  appeal  to 
Ae  Superior  Court  \&  &  de  novo  investigation,  and  brings  up 
^he  whole  record  from  the  Court  below.^^  And  all  parties 
ated  to  appear  in  the  Court  of  Ordinary  are,  by  operation  of 
law,  parties  to  such  appeal.  25th  Georgia,  467,  gives,  how* 
sver,  the  widest  latitude  to  parties.  How  and  in  what  man- 
Kr  do  they  stand  before  the  Court  on  such  appeal?  Is 
nrery  distributee,  heir  and  creditor  parties  to  separate,  dis- 
oct  and  individual  issues?  I  think  not;  there  is  but  one 
•88  before  the  Court,  and  that  appears  from  the. record  of 
|>peal.  The  issue  the  Superior  Court  is  to  try  is  the  appeal 
i^m  the  judgment  of  the  Ordinary.  This  goes  to  the  jury, 
■d  tlie  various  parties  carried  up  by  the  appeal  may  unite 
rith  the  appellant,  or  may  submit  their  own  claims  with  his 
I  having  precedence  to  the  letters  of  administration,  and 
lejr  are  not  confined,  on  the  appeal,  to  assert  the  rights  of 
ither  contestants,  but  may,  as  against  the  appointment  of  the 
trdioary^  submit  their  own  superior  claim  or  claims.     This 
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we  conceive  to  be  the  rale  on  such  appeals.     The  ottatioo  for 
letters  before  the  Ordinary  makes  all  |>arties  in  interest  pa^ 
ties  to  the  proceedings,  where  the  Ordinary  appoints  one  and 
the  case  is  appealed.     Upon  that  appeal,  all  parties  are  eu^ 
ried  up  with  the  record  before  the  Su|)erior  Court,  and  may 
submit,  in  the  one  issue  to  be  tried  by  the  jury,  tbeir  claimB; 
but  the  two  parties  contestant,  who  have  a  right  to  strike  the 
jury,  are  the  parties  ap|>ealing,  and  the  party  appointed  ad- 
ministrator, (except  more  ap|)ealed ;)  and  the  appellant  b  the 
party  the  Court  must  recognize  as  having  the  right  to  control 
his  side  of  the  case.     And,  under  the  facts,  we  do  not  think 
Howard  had  any  right  to  interfere  in  striking  the  jury,  nor 
had  ^le  any  right,  before  the  Court,  which  he  asserted  on  the 
trial.     His  claim  was  to  be  ap|)ointed  administrator.    In  oor 
opinion,  his  appointment  by  the  Ordinary  and  failure  to  give 
the  bond  was  complete  and  binding  on  him,  and,  afterwards^ 
be  had  no  right  to  l>ecome  an  applicant  for  the  letters  before 
the  Superior  Court. 

This  would  be  allowing  him  to  submit  a  question  decided 
by  a  Court  of  competent  jurisdiction  in  his  favor,  from  which 
there  had  been  no  api>eal  by  others,  and  of  which  he  could 
not  avail  himself  on  account  of  his  inability  to  give  there- 
quired  security.  In  such  case,  we  cannot  bold  that  tlie 
appeal  by  Worrill  from  the  judgment  of  the  Court  of  Ordi- 
nary appointing  Freeman,  was  such  an  opening  of  the  cise 
de  novo  as  embraced  the  rights  of  Howard  to  the  adminis^ 
tration  to  be  submitted  to  the  jury.  Tlie  record  that  went 
up  did  not  carry  with  it  a  question  adjudicated  by  the  Oouri 
of  Ordinary,  so  far  as  Howard  was  concerned ;  and  as  no 
other  party  was  before  tlie  Court  claiming  rights,  and  his 
had  been  adjudicated  by  tl>e  Ordinary,  without  any  appeal^ 
we  think  the  Court  below  was  right  in  refusing  to  him  the 
right  to  submit  his  claim  to  the  jury^  on  the  facts  in  this 

Judgment  affirmed. 
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A.  H.  Freeman,  plaintiff  in  error,  vs.  E.  H.  Worrill,  de- 
fendant in  error. 

Hliere  there  wiis  a  contest  between  two  creditors,  for  the  administration 
of  the  estate  of  their  debtor,  and  it  appeared  that  W.  was  a  creditor 
for  $2,000  00,  and  F.  a  creditor  for  $150  00,  that  both  were  creditors 
1^  promissory  note,  and  that  the  estate  was  insolvent: 

HUdf  That  it  was  error  in  the  Court  to  exclude  from  the  jury,  evidence 
tkat  a  large  portion  of  the  other  creditors,  some  of  whom  were  judg- 
liient  and  mortgage  creditors,  preferred  the  appointment  of  F.  Whilst 
tach  preference  was  not  imperative,  it  was  still  matter  proper  for  the 
eoBiideTation  of  the  jury. 

.Administration  on  Estates.  Before  Judge  Bigby.  Meri- 
wether Superior  Court.     August  Term,  1870. 

Campbell  died  insolvent.  Worrill  and  Freeman  each 
bffliedf  as  creditor,  for  administration,  and  the  Ordinary 
panted  it  to  Freeman.  The  cause  was  on  the  appeal  in  the 
^perior  Court.  Worrill  testified,  that  when  he  applied  for 
ctters  of  administration  in  the  Court  of  Ordinary  he  thought 
M  would  realize  something  on  iiis  $2,000  00  note  on  the 
state,  but  now  saw  that  mortgages  and  judgments  would 
UMorb  the  estate,  but  he  claimed  the  administration  as 
•igest  cre<litor,  and  put  in  evidence  said  note. 

Freeman  testifie<l,  that  the  estate  owed  him  nothing  but  a 
Homissory  note  for  $150  00,  but  presented  as  evidence  a 
^oest  from  various  creditors,  whose  debts  amounted  to 
j^iOOO  00,  asking  him  to  administer,  and,  upon  that,  claimed 
&e  right  over  Worrill.  The  Court  rejected  this  evidence, 
ibd  instructed  the  jury  that  the  creditor  having  the  largest 
bbt  was  entitled  to  the  administration,  and  they  found  in 
ftvor  of  Worrill.  This  action  of  the  Court  is  assigned  as 
nor. 

George  L.  Peavy,  for  plaintiff  in  error. 
E.  H.  Worrill,  by  B.  Hill,  for  defendant. 
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McCay,  J. 

Section  2458,  paragraph  5,  of  the  Code,  is  in  these  wordi, 
on  the  subject  of  the  appointment  of  creditors  as  administn- 
tor:  ''When  no  application  is  made  by  the  uext  of  kio,  t 
creditor  may  beappointe<l;  and  among  creditors,  bs^l  gourd 
rule,  the  one  having  the  greatest  interest  will  be  preferrei" 
The  next  paragraph  is  in  these  words :  "  The  persons  enti- 
tled to  an  estate  may  select  a  disinterested  person  as  admio- 
istrator,  and  if  otherwise  competent,  he  shall  be  appointed.'* 

This  is  an  insolvent  estate.     The  next  of  kin  areoatof 
the  way,  and  the  contest  is  between  creditors. 

Clearly,  it  is  not  simply  the  largest  creditor  that  ia  enti- 
tled. The  words  of  the  Code  are,  the  one  having  the  jirraf- 
eai  interest  will,  as  a  general  rule,  be  preferred.  Under  this 
rule,  a  creditor  of  superior  dignity,  whose  claim  would  sweep 
the  estate,  would  surely  have  preference  of  one  whose  debt 
would  get  nothing,  though  it  were  much  the  largest  in 
amount.  In  this  case,  it  would  a])poar,  from  the  evidence, 
that  neither  of  the  contestants  stand  much  chance  of  getting 
anything,  since  the  judgments  and  mortgages  will,  probablji 
absorb  the  assets,  and  they  both  are  only  holders  of  promit- 
sorv  notes. 

The  very  language  of  the  Code  implies  that,  in  tliecaseof 
creditors,  the  rule  of  preference  is  not  imperative.  The 
words  are,  "  as  a  general  rule"  This  implies  that  other  «r- 
cumstances  may  be  considered.  Under  our  system,  the  juiy 
is,  under  the  rules  of  law,  to  decide.  Ought  they  not  to 
have  the  facts?  The  wishes  of  the  majority  of  those  at  in- 
terest is,  as  it  seems  to  us,  a  material  fact;  the  residence  of 
the  parties  is  another.  We  think  the  Court  erred  in  exclu- 
ding these  facts  from  the  jury.  Especially  do  we  think  this, 
as  to  the  wishes  of  the  mortgage  and  judgment  creditors  who 
have  the  largest  interest  in  the  estate. 

Judgment  reversed. 
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Roe,  casual  ejector^  and  H.  Merrill,  tenant,  plaintiffs  in 
error,  vs.  Doe,  ex  dera.,  P.  H.  Whitaker  et  aL,  defen- 
dants in  error. 

1*  Continaances  are  in  the  sound  tliscretion  of  the  Court,  and  this  Court 
.  will  not  disturb  the  judgment  of  the  Court  below,  on  a  question  of 

eontinnancei  unless  there  be  an  abuse  of  the  discretion  vested,  by  law, 

in  the  Judge. 
X  The  value  of  the  premises  in  dispute,  in  an  action  of  ejectment^  ex* 

eept  80  far  as  it  affects  the  mesne  proBis,  is  immaterial  to  the  issue. 

Ejectment.    Continuances.     Before  Judge  Bigby.     Cow- 
eta Sui>erior  Court.     September  Terra,  1870. 

This  was  ejectment,  by  Doe,  upon  tlie  demises  of  Whitaker 
e(  a/., 'against  Roe,  casual  ejector,  and  Harrison  Merrill,  ten- 
ant in  i)ossession.  The  evictions  were  charged  to  have  been 
in  1863  and  1864,  and  suit  was  begun  in  1869.  When  the 
cause  was  called  for  trial,  Merrill  was  absent.  His  counsel 
move<l  for  a  continuance,  stating  that  they  could  not  go  safely 
to  trial  without  Merrill's  presence,  for  he  had  all  the  papers 
npon  wliich  they  rested  the  defense ;  that  Merrill  bought  the 
land  from  the  real  plaintiff  in  186(3,  gave  his  note  therefor, 
and  took  a  bond  for  titles;  that  the  plaintiff  sued  Merrill  on 
this  note,  but  dismisscil  that  action  and  brought  ejectment 
or  the  land,  although  Merrill  offered  to  pay  the  value  of  the 
note  since  the  war;  that  Merrill,  and  the  bar  generally,  un- 
derstood that  no  causes,  founded  upon  contracts  entered  into 
prior  to  June,  1865,  would  be  tried  at  this  term,  unlcas  the 
defendant  was  willing,  and  relying  on  this  understanding, 
connsel  did  not  get  ready  to  try  this  cause.  The  Judge  said 
lie  had  given  notice  to  all  the  bar,  ten  days  before  Court, 
that  the  rule  as  to  passing  old  causes  would  not  cover  eject- 
ment causes,  and  refused  a  continuance. 

Title  in  plaintiff  was  shown.  The  evidence  as  to  value 
for  rent,  per  annum,  varied  from  $100  00  to  $120  00.  It 
Was  shown  that  defendant  had  put  about  $90  00  worth  of 
improvements  on  the  place.  Defendant  offered  to  prove  the 
Oontents  of  said  bond^  without  showing  its  loss,  etc.,  and  the 
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value  of  the  premises  at  the  date  of  his  alleged  promises,  and 
the  value  at  the  trial,  but  did  not  offer  to  show  that  the  valae 
was  increased  by  his  improvements.  The  Court  rejected  the 
evidence. 

The  verdict  was  for  the  plaintiff,  for  the  premises  vA 
$375  00  mesne  profits.  Defendant  moved  for  a  new  trial, 
upon  the  ground  that  the  Court  erred  in  refusing  said  ooo- 
tinuance,  and  in  rejecting  said  evidence,  etc.  A  new  trial 
was  refused,  and  that  is  assigned  as  error. 

J.  B.  L.  Davis  ;  Smith  &  Turner,  for  plaintiff  m  error. 

S.  Freeman;  H.  Buchanon,  for  defendant.  As  to  con- 
tinuances :  R.  Code,  sees.  3473,  3480 ;  39th  Ga.  R.,  591>  678. 
Contents  of  bond:  R.  Code,  sees.  3708,  3709,  3714;  6r. 
Ev.,  sees.  82,  84,  85,  86,  87 ;  6th  Ga.  R.,  188 ;  9th,  471. 
Value  of  premises :  R.  Code,  sec.  3703 ;  6th  Ga.  R.,  88, etc 

McCay,  J. 

1.  This  Court  has  uniformly  held,  that  continuances  are 
in  the  sound  discretion  of  the  Court,  and  will  not  be  inte^ 
fered  with,  unless  the  error  be  clear,  and  damage  has  accrued 
by  the  refusal.  We  can  hardly  see  how  these  parties  could 
have  mistaken  the  announcement  of  the  Judge,  as  ejectooent 
cases  can  only  come  under  the  class  of  old  debt  cases  under 
extraordinary  circumstances. 

2.  Nor  can  we  see  what  the  value  of  the  premises  bad  to 
do  with  the  matter.  The  evidence  offered  was  not,  is  wtf 
admitted,  tendered  to  throw  light  on  the  question  of  mesK 
profits,  and  for  any  other  purpose  it  was  wholly  immateriaL 
What  can  it  matter  as  to  the  right  to  recover,  whether  the 
land  be  worth  $100  00  or  $1,000  00?  So  far  as  the  record 
discloses  the  case,  we  can  see  no  imaginable,  proper  use  that 
could  have  been  made  of  the  evidence  of  the  value  of  the 
premises  in  dispute,  and  we  think  the  evidence  was  propd/ 
rejected. 

Judgment  affirmed. 
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SfosEPH  Caxhoun,  plaintiff  in  error,  va.  H.  N.  McLendon, 

defendant  in  error. 

VlMre  a  party  appliesi  under  the  Act  of  1868|  for  homestead,  and  the 

I.ImU  show  that  he  is  a  bachelor,  having  no  person  depending  on  him 
•  ibr  support  and  maintenance,  which  the  law  imposes  on  him  as  a  legal 
dtttj,  and  the  Court  below  affirms  the  judgment  of  the  Ordinary,  hold- 
ing that  such  single  person  was  not  the  head  of  a  family,  and  not  enti- 

^^tled  to  a  homestead: 

JUH  That  there  was  no  orror  in  the  judgment,  but  that  it  was  in  conso- 
nance with  the  judicial  interpretation  of  the  Constitution  by  this  Court 
in  the  premises : 

Mddf  That  the  Act  of  1870,  declaring  a  single  person  to  be  the  head  of 
iikmily,  is  not  a  judicial  construction  of  the  Constitution;  that  the 

«' jndieiaiy,  under  our  government,  is  alone  empowered  to  interpret  the 

^  <  Oonstitution  and  laws,  and,  with  great  deference  to  the  Legislative  De- 
partment of  the  State  Government,  we  hold  that  it  is  not  competent  to 
tnact  that  a  single  person  living  to  himself  or  herself  is  the  head  of  a 

*'haa[j  within  the  meaning  of  Article  VIII.,  section  1,  of  the  Constitu- 
tion, but  the  decision  of  this  Court  on  that  subject  is  paramount. 

«.  Homestead.  Constitutional  Law.  Before  Judge  BiQBY. 
fpoweta  Superior  Court.     September  Term,  1870. 

"**  Calhoun,  a  bachelor,  with  no  family  but  hired  servants, 
liiiplied  for  a  homestead,  as  the  head  of  a  family.  McLen- 
1km,  a  creditor,  objected,  and  the  Court  ruled  that  Calhoun 
ite  not  the  head  of  a  family.     That  is  assigned  as  error. 

Cm  Smith  &  Turner,  for  plaintiff  in  error.    Servants  consti- 

tite  family:    1  Bouv.  Die,  Family;  Webster's  Dictionaryi 

jRunily ;  Am.  L.  Times,  267 ;  Act  of  1868,  sec.  7 ;  Act  of 

0870. 

;•'■■ 

J,.,  Wbight  &  Douglass,  by  J.  B.  S.  Davis,  for  defendant. 

'   liOCHBANE,  C.  J. 

I 

^  1.  The  simple  question  raised  by  this  record  is  whether  a 
1»chelor,  without  any  persons  dependent  upon  him,  is  enti- 
lied  to  a  homestead,  under  the  Constitution  and  laws  of  this 
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Statc^  is  the  head  of  a  family.     The  applicant  petitioned  the 
Ordinary,  under  the  Act  of  1868,  setting  out  that  he  wtf 
the  head  of  a  family,  consisting  of  servants,  etc.    The  de- 
fendant in  error  objected  to  the  application,  and  the  Ordioaiy 
sustained  the  objection.     He  then  appealed  to  the  Superior 
Court,  and  the  testimony  was  submitted,  by  consent,  to  Judge 
Bigby,  who  presided.     The  proof  showed  that  Calhoun  bid 
never  been  married ;  that  he  had  certain  servants,  which  he 
claimed  constituted  him  the  head  of  a  family.     The  Judge 
held  he  was  not  the  head  of  a  family,  and  this  is  the  error 
assigned. 

This  Court  has  held  that  a  single  man,  under  the  Consti- 
tution, having  no  persons  dependent  on  him  for  a  support  or 
maintenance,  in  the  meaning  of  the  Constitution,  was  not 
the  head  of  a  family,  and  the  servants  proven  to  be  in  the 
employ  of  Calhoun,  in  this  case,  does  not  change  the  rule. 
If  this  case  can  be  maintained,  it  must  be  by  applying  to  it 
the  provisions  of  the  Act  of  1870,  section  7,  whereby  it  is  de- 
clared :  "  That  any  single  person,  male  or  female,  or  married 
person  in  a  state  of  separation,  who,  at  the  time  of  the  adop- 
tion of  the  present  State  Constitution,  or  before,  lived  habit- 
ually as  housekeeper  to  himself  or  herself,  on  his  or  her  own 
land,  is  hereby  declared  to  be  the  head  of  a  family."  The 
argument  in  this  case  invokes  our  decision  upon  this  quei- 
tion,  as  it  would  be  unnecessary  to  dismiss  this  application 
and  present  another,  if  the  law  applies,  and  we  can  remand 
it  with  instructions  governing  it. 

2.  A  difficulty,  however,  arises  in  the  construction  of  the 
Act  of  1870,  not  seemingly  contemplated  by  the  counsel  who 
invokes  it  application.  This  Court,  in  40  Georgia  Bepofih 
173,  gave  judicial  interpretation  to  the  constitutional  pro- 
visions regarding  homestead,  and  decided  what  constitute  a 
head  of  a  family^  under  the  same. 

The  Constitution  declares :  "  Each  head  of  a  family  or 
guardian  or  trustee  of  a  family  of  minor  children  shall  be 
entitled  to  a  homestead/'  etc.     "  And  it  shall  be  tlie  duty  rf 
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the  General  ABsembly,  as  early  as  practicable,  to  provide  by 
law  for  the  setting  apart  and  valuation  of  said  property,  and 
lO  enact  laws  for  the  full  aud  complete  protection  and  secu- 
rity of  the  same  to  the  sole  use  and  benefit  of  said  families 
IB  aforesaid.'^ 

The  Constitution  in  using  the  terms  ''each  head  of  a  fam- 
ily/' lefl  the  question  of  what  constituted  the  head  of  a  fam- 
ily open  for  interpretation ;  and  the  Courts  alone  had  the 
right  to  interpret  the  question,  or  to  say  who  was,  within  the 
meaning  of  the  Constitution,  the  head  of  a  family.  And  after 
Biich  interpretation  can  this  Court  hold  that  the  Legislature 
vras  clothed  with  the  power  to  change  the  law  as  laid  down 
by  the  Court  ?  This  Court  has  laid  down  the  law  to  be  that 
A  single  person,  without  de|>endents  of  kindred  whose  main- 
tenance the  law  imposes  on  him,  is  not  the  head  of  a  family 
in  the  contemplation  of  the  Constitution.  And,  while  we 
have  great  respect  for  the  law-making  power,  we  cannot  de- 
fer to  its  construction  of  the  Constitution  or  laws.  That 
power  is  lo<lged  in  the  judiciary,  and  we  need  not  multiply 
anthoritics  to  demonstrate  a  principle  so  clear  that  its  asser- 
tion would  be  weakened  by  the  implied  necessity  of  an  argu- 
ment. The  only  question  is,  did  the  Act  of  1870  come  with- 
in the  powers  conferred  upon  the  Legislature  by  the  Consti- 
totion  in  regard  to  homestead. 

The  duty  is  devolved  on  the  General  Assembly  to  provide 
by  law  for  setting  apart  and  valuation  of  the  property,  and 
to  enact  laws  for  security  thereto.  Does  this  expression  of 
ioty  imply  the  right  to  legislate  who  should  be  the  head  of 
I  family?  It  is  true,  it  is  not  directly  in  conflict  with  the 
CSonstitution,  but  it  is  equally  true  that  it  is  in  conflict  with 
the  decision  of  this  Court.  Now,  in  matters  of  conflict  upon 
DODStruction,  we  have  just  said  the  Courts  are  paramount. 
[n  a  case  decided  last  week.  Walker  vs.  Walker,  I  stated  in 
JldiTering  the  judgment  of  the  Court,  that  the  act  we  were 
faiTbked  to  exercise  was  a  legislative  act,  aud  not  a  judicial 
It  was  not  one  of  construction  but  of  legislation.     In 
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the  dividing  line  of  power  between  these  co-ordinate  brandwi 
we  find  here  the  boundary^-construotion  belongs  to  CooitB, 
legislation  to  the  Legislature.  We  cannot  add  a  line  to  the 
law,  nor  can  the  Legislature  enlarge  or  diminish  a  law  bjr 
construction.  There  are  cases  where  the  legislative  inteDt 
guides  the  Court  in  the  construction  or  exposition  of  whit 
the  law  is,  and  Courts  look  to  the  intent  of  the  Legislaton 
as  an  element  in  their  construction.  But  when  the  CoDStitn- 
tion  is  the  subject-matter  of  construction,  the  Courts  are  the 
authority.  And  we  have  no  hesitation  in  saying  the  Legii- 
lature  cannot,  by  the  declaration  of  an  Act,  make  a  single 
person  living  to  him  or  herself  the  head  of  a  family,  whil- 
ever  may  be  their  power  to  exempt  pro|>erty  from  levy  he- 
longing  to  such  persons.  And  we  therefore  in  this  case  ft 
firm  the  judgment  of  the  Court  below. 


A.  C.  Ware,  guardian,    plaintiff  in    error,    tw.   DanibI 

Ware  et  aL^  defendants  in  error. 

Where  a  bill  in  equity  was  brought  by  a  ward,  through  her  gnardiin, 
against  an  administrator,  charging  that,  by  a  previous  litigation  agaiost 
such  administrator,  she  had  obtained  a  decree,  by  which  she  wasde* 
creed  a  specific  interest  in  certain  property,  being  an  undiyided  inter 
est  therein  to  the  value  of  $2,850  00,  and  the  jury  further  decredt 
that  "this  decree  shall  operate  as  a  conveyance  to  her  of  said  nndin* 
ded  interest  in  said  lands  and  premises,'^  and  the  bill  avers  that  tk9 
property  is  being  wasted  and  mismanaged,  and  that  the  sale  of  tki 
whole  is  necessary  to  a  proper  division  or  partition,  ftnd  that  thettl* 
ministrator  and  his  securities  on  his  bond  are  involved,  and  that  tkl 
administrator  refuses  to  comply  with  the  decree  in  the  premises  vA 
sets  up  new  defenses ;  that  the  property  belongs,  in  part,  to  other  hdii| 
and  that  they  were  not  parties  to  the  original  bill,  and  not  booi^ 
thereby;  and  the  bill  prays  for  the  appointment  of  a  Receiver asit 
sale  of  the  property,  for  the  purpose  of  division,  and  the  Courts  apfli 
the  hearing,  dismissed  the  bill  for  want  of  equity,  on  the  ground,  tk 
questions  raised  were  previously  adjudicated : 

Hdd,  That  the  Court  erred ;  that  the  facts  alleged  conatitated  siroof 
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fToaods  for  the  iDterposition  of  equity,  and  that  it  was  the  duty  of  the 
Court  to  have  retailed  the  bill  and  appointed  a  Receiver,  and  by  pro- 

'  per  process  to  have  caused  all  the  parties  in  interest  to  be  made  parties 
to  the  bill,  and  to  have  adjudicated  and  settled  the  respective  rights  of 
the  claimants,  if  found  that  they  were  not  bound  by  the  decree  in  the 

^  original  bill,  and  to  have  the  property  sold  for  the  purposes  of  division. 
And  we  remand  this  case  to  the  Chancellor,  with  these  instructions. 

'■'  FurtitioD.     Equity.    Rea  Adjudicaia.    Before  Judge  BiOh 
«r.    Troup  Superior  Court.    September,  1870. 


ii 


This  was  a  bill  to  prevent  waste,  appoint  a  Receiver,  etc. 
Jt  18  sufficiently  reported  in  tbe  opinion.  While  complain- 
fjnt  was  presenting  the  bill,  defendants'  counsel  moved  to 
jJkmisB  it.  Plaintiff's  counsel  said  the  motion  was  out  of 
^inler.  But  the  Court  allowed  defendants'  counsel  to  pro- 
•fittd.  His  motion  to  dismiss  was  upon  the  grounds,  that  the 
.natter  was  res  adjvdicata,  as  appeared  by  the  exhibit  to  the 
iUl,  because  there  was  no  equity  in  this  bill,  and  because 
.eomplainant's  remedy  was  complete  at  law.  The  Court  dis- 
^  aliased  the  bill.  Error  is  assigned  upon  hearing  the  motion 
cwkile  complainant's  counsel  was  presenting  his  cause,  and 
.upon  the  dismissal  of  the  bill. 

BiGHAH  &  Whitaker,  for  plaintiff  in  error. 

*  Mabby^  Toole  &  Son,  for  defendants, 
to  •■ 

•  '  Loghbake,  C.  J. 

This  case  presents  for  review  the  order  of  the  Judge  below, 
jinnted  at  Chambers,  October  18th,  1870,  dismissing  the  bill 
ft  complainant. 

1^*  The  bill  was  brought  by  Mary  S.  Poythress,  by  her  guar- 
Jjjjtin,  A.  C.  Ware,  charging  that  Daniel  Ware  became  the 
l|3iDinistrator  of  Sarah  Jane  Poythress  in  1864,  that  in  1866^ 
fl^had  filed  her  complaint  in  equity  to  Troup  Superior  Court, 
^Irbieh  is  attached  as  an  exhibit,)  against  him,  and  had  ob- 
tained thereon  a  verdict  at  the  November  Term,  1866^  which 
Yoir.  zLn— 27. 
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we  will  recite  as  a  statement  of  the  case,  and  for  the  retton 
that  the  whole  coutroversj  now  before  us  turns  upon  ibi 
verdict  and  decree.     It  is  as  follows:  ''  We  the  jury  fiadiod 
decree  that  Daniel  Ware,  as  administrator  of  the  ertate  of 
Sarah  Jane  Poythress,  deceased^  for  whom  he  was  tnubee 
when  she  was  in  life,  has  in  hand,  l)elonging  to  said  Mary  8. 
Poythress,  arising  from  said  trust  estate,  $2,860  00|  which  «« 
accordingly  decree  against  said  Daniel  Ware,  as  administrator 
of  said  Sarali  Jane  Poythress.     We  also  find  that  the  stnie 
was  invested  by  the  said  Daniel  Ware  in  the  residence  plaoe^ 
and  eighty  acres  of  land  adjoining  the  town  of  LaGrangi^ 
and  north  of  the  grave-yard  in  said  place,  whereon  the  slid 
Daniel  Ware  and  his  family  now  reside,  and  that  the  said 
laud  and  premises  are  subject  to  the  discharge  of  the  afore- 
said sum  to  the  complainant.     We,  therefore,  decree  to  the 
complainant  a  specific  interest  hi  said  property  to  be  an  un- 
divided interest  therein  to  the  value  of  $2,850  00,  to  be  paid 
her,  or  to  said  A.  C.  Ware,  her  guardian,  or  to  his  sacoefiBon^ 
or  her  heirs  or  assigns,  out  of  any  sale,  disposition  or  divisioa 
of  said  place  that  may  hereaAer  take  place,  without  abatemeol 
as  to  amount,  and  to  bear  interest  from  the  date  of  this  decrtt, 
and  this  decree  shall  operate  as  a  conveyance  to  her  of  wd 
undivided  interest  in  said  land  and  premises ^  as  above  ex- 
pressed and  described.     We  further  find  and  decree  that  > 
compliance  with  this  decree  shall  operate  as  a  full  acquitttooe^ 
and  discharge  of  all  further  liability  of  said  Daniel  WaR^ 
and  his  securities  on  his  bond  as  administrator  of  said  Sank 
Jane  Poythress." 

The  bill  charges,  that  she  has  applied  to  defendant  fori 
sale,  which  was  refused,  and  that  he  is  in  collusion  withothen 
and  committing  waste,  and  that  the  administrator  and  hii 
security  are  wholly  insolvent.  The  bill  prays  for  the  appoint- 
ment of  a  Receiver,  and  for  a  sale  of  the  property. 

The  defendant  pleaded  to  this  bill  of  complaint,  thefbroKr 
bill  of  complaint,  alleging  that  there  is  neither  new  matteror 
parties^  and  that  the  question  is  res  adjucUccUa. 
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We  need  not  go  into  the  volume  of  papers  connected  with 
this  case,  farther  than  to  say,  the  whole  questions  made  upon 
the  present  bill  are  no  where  sufficiently  met  by  any  legal  or 
il^nitable  defense  that  would  authorize  this  Court  to  hold  the 
parties  estopped  in  prosecuting  their  rights  to  a  partition  of 
the  property  by  sales.  The  decree  gives  a  specific  interest  in 
(his  property,  to  the  complainant,  to  the  amount  of  ^2,850  00, 
and  operates  as  a  conveyance  to  that  effect.  The  character 
of  the  litigation  now  developes  just  such  a  case  as  belongs 
peculiarly  to  a  Court  of  equity,  to  take  jurisdiction  of  and 
fctermine.  This  ward  may  be  delayed  in  the  recovery  of  her 
rights,  after  adjudication  by  the  Courts,  interminably  by  the 
Dtroduction  of  new  matters  arising  out  of  the  facts  disclosed 
by  the  record,  unless  the  Chancellor  lays  his  hands  on  this 
property,  and  compels  all  parties  in  interest  to  come  forward 
lad  present  their  respective  claims  for  adjudication  and  set- 
flement.  It  would  end  in  the  multiplicity  of  difficulties  to 
lifiue  now  to  examine  the  jurisdiction  invoked,  and  interpose 
hf  proper  process  to  compel  a  settlement  of  the  interest  by 
decree  vested  in  this  ward.  And  we,  therefore,  reverse  the 
judgment  of  the  Court  below  dismissing  the  bill  for  want 
of  equity,  and  direct  him  to  appoint  a  proper  Receiver,  who 
riuiU  take  custody  of  the  property,  protecting  the  same  from 
Viste  and  injury,  and  that  all  the  parties  in  interest  be  cited 
te  appear^  and  be  made  parties  to  this  bill,  and  their  respeo- 
ive  rights  and  claims  be  adjudicated,  and  the  property  sold 
br  the  purposes  of  division  among  the  claimants. 

Jadgmeut  reversed. 


3<.   * 
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B.  P.  and  J.  M.  Hill,  plaintiffs  in  ermr,  va.  C.  J.  HabriB| 

defendant  in  error. 

An  injunction  to  restrain  the  enforcement  of  a  judgment  at  lawontki 
ground  that  there  is  a  good  defense  to  a  part  of  the  claim  on  whicktk 
judgment  is  founded,  but  said  defense  did  not  come  to  the  knowledge 
of  the  defendant,  until  it  was  too  late  to  set  it  up  at  law,  ought  DOtlo 
be  granted,  unless  the  complainant  tender  in  the  bill  the  amoonl  W 
admits  to  be  due,  and  unless  the  bill  clearly  show  bj  distinct  andpor 
itive  averments  what  the  defense  is,  how  and  by  whom  it  can  be  profei, 
and  that  the  failure  to  acquire  the  knowledge  of  it  before  the  trial  tf 
law,  was  wholly  unmixed  with  any  negligence  on  the  part  of  the  con* 
plainant,  or  any  want  of  attention  to  the  means  of  information  vitUi 
the  reach  of  a  man  of  ordinary  prudence  and  discretion. 

Equity.      Conclusiveness  of  Judgments.      Before  Mgt 
Hopkins.     Fulton  county.     Chambei-s,  January,  1871. 

The  bill  of  B.  P.  and  John  M.  Hill,  filed  in  Coweta  coim- 
ty,  made  this  case:  In  November,  1859,  B.  P.  Hill  booglit 
of  William  Mitchell  certain  land,  and  gave  him  therefor bb  , 
promissory  note  for  $5,450  00,  due  the  25th  of  December, 
1860,  witii  John  M.  Hill  and  one  Dennis  as  his  secaritiefc 
The  note  was  not  paid  at  maturity.  B.  P.  and  J.  iL  fliO 
went  into  the  Confederate  States  army.  On  the  1st  of  Febru- 
ary, 1863,  J.  M.  Hill  paid  on  said  note  $2,500  00,  in  Confed- 
erate currency,  then  much  depreciated,  and  had  a  credit  &f 
that  sum  entered  upon  the  note.  Mitchell  died,  and  hifl  ex- 
ecutor pressed  Dennis,  who  was  at  home,  to  pay  said  note* 

Dennis,  as  B.  P.  Hill's  agent,  learning  that  one  Harris  bid 
Confederate  money  to  loan,  said  to  Harris  that,  if  he  wciqU 
induce  said  executor  to  take  such  currency,  on  said  note,  be 
would  borrow  it  from  him,  for  said  B.  P.  Hill,  Dennis 4 
Harris  urged  upon  the  executor,  tiiat  B.  P.  Hill  was  a  sol- 
dier fighting  for  his  country,  and  he  ought  to  take  8aiden^ 
rency.  And  Dennis  falsely  told  the  executor  that  he  bid 
sold  B.  P.  Hill's  cotton  to  pay  said  note.  The  executor  re- 
fused. At  last,  B.  P.  Hill's  mother  and  sister  plied  bin 
with  appeals  to  his  patriotism,  until  he  consented.    Tbere- 
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Bpon  Dennis^  as  agent,  borrowed  from  Harris  J3,080,  in  such 
edrrency,  and  gave  Harris  a  note  for  J3,080  00,  signed  B.  P, 
Hill's  name  thereto  as  principal,  Dennis  8igne<1  it  as  security 
tod  so  did  said  John  M.  Hill.  Dennis  then  paid  the  exec- 
itor  the  $3,080  00,  on  the  original  note,  to-wit:  on  the  13th 
'if  March,  1863,  when  said  currency  was  worth  only  from 
.ihirty  to  twenty  per  cent,  in  specie.  B.  P.  Hill  lost  heavily 
•liy  the  war,  and  was  compromising  his  debts  after  the  war. 
•Bninis  seemed  anxious  to  be  relieved  from  said  securityship 
fim  said  last  note,  and  Harris  was  pressing  payment.  B.  P. 
Jftid  John  M.  Hill  neither  knew  the  exact  facts  concerning 
diis  transaction,  but  relied  upon  Harris'  statements.  He  said 
tiiat  he  had  purchased  of  said  executor  $3,080  00,  interest  in 
^lliid  land  note  and  the  transaction  was  exclusively  his,  and 
ttat,  when  Dennis  made  said  $3,080  00  note,  it  was  simply  in 
wal  of  the  land  note  to  that  extent.  Harris  was  their 
d  and  they  had  confidence  in  him.  Dennis  had  become 
towards  B.  P.  Hill,  and  urged  Harris  to  have  him  re- 
ed from  said  note.  Relying  upon  Harris'  said  statementS| 
l^ich  mislead  them  as  to  the  legal  effect  of  the  transaction, 
fl^P.  Hill  gave  his  note  to  Harris  for  $3,438  37,  on  the  25th 
^  February,  1867,  with  John  M.  Hill  as  security,  in  lieu  of 
Kid  note  for  $3,080  00,  and  to  secure  it,  gave  a  mortgage  on 
lis  land,  and  the  note  for  $3,080  00,  was  taken  up.  Harris 
losed  said  mortgage,  and  sued  said  last  note  to  judg- 
Wftnt  in  September,  1870.  Because  they  believe<l  said  state- 
ipents  of  Harris,  no  defense  was  made  to  either  of  these 
ijietions.  After  these  judgments  were  taken,  they  learned  that 
iSarris  had  deceived  them,  but  the  Court  adjourned  before 
^Ibey  oould  examine  all  the  records  and  the  witness  who  could 
|TOW  light  on  the  transaction,  and,  therefore,  no  motion  for 
t^  new  trial  could  be  made.  Harris  has  had  fi,  fas.  issued 
iUkA  levied  upon  B.  P.  Hill's  land,  and  is  about  to  sell  the 
jJiioe.  They  prayed  that  the  fi.  fas.  be  enjoined,  and  that 
jAe  judgments  be  opened  and  they  be  allowed  to  defend 
'0M  suits  upon  these  facts. 
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Among  the  exhibits  to  the  bill,  was  a  suit  by  the  repReeD- 
tative  of  Mitchell's  estate,  against  B.  P.  and  J.  M.  Hill  oo 
the  $5,400  00  note,  in  which  suit  said  note  was  averred  to 
have  been  crediteil  by  $2,500  00,  paid  the  14th  of  Febroarji 
1863,  and  $3,080  00,  paid  on  the  13th  of  March,  1863,  on 
which  they  acknowledged  since  on  the  31st  of  December, 
1869. 

Judge  Bigby  being  sick,  this  bill  was  presented  to  Judge 
Hopkins,  of  the  Atlanta  Circuit,  and  he  refused  the  injuno- 
tion.     That  is  assigned  as  error. 

W.  F.  Wright,  E.  S.  Douglas,  by  B.  H.  Bigham,  fiar 
plaintiffs  in  error. 

Hugh  Buchanon,  for  defendant. 

Facts  showing  fraud  must  be  averred:  5th  Ga.  R.,  341. 
They  shew  no  good  reason  for  not  defending  at  law:  Irt 
Kelly,  136;  2d,  279,  329.  The  new  note  is  binding:  40tb 
Ga.  R.,  487. 

McCay,  J. 

We  do  not  doubt  but  that,  according  to  the  statemeut  of 
facts  contained  in  this  record,  the  plaintiff,  in  this  oommoa 
law  judgment,  has  not  a  just  right  to  so  much  of  the  samo 
as  is  in  excess  of  the  value  of  the  Confederate  money  ad- 
vanced by  him.  But  we  are  not  clear  that  the  complainiDft 
is  entitled  to  the  benefit  of  the  acknowledged  fraud  practiced 
by  Harris  and  Dennis  upon  the  estate  of  Mitchell.  Harris 
has  received,  in  the  credit  on  his  note,  the  advantage  of  the 
payment,  as  though  in  gold.  If  he,  still  holding  to  h» 
credit,  gets,  now,  off  from  Harris  by  paying  only  the  value 
of  Confederate  money,  does  he  not  claim  the  benefit  of  the 
fraud,  and  by  adopting  it  become  liable  to  the  Mitchell  es- 
tate for  the  money  ?  Besides,  if  the  fraud  was  really  prao- 
ticed,  has  not  the  Mitchell  estate  a  right  of  actioD  against 
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Harris  for  the  damages?  To  make  a  clear  case,  even  under 
tfae  &tcts,  the  Mitchells  ought  to  be  parties  to  this  bill,  and  a 
profier  be  made  to  put  them  right.  If  Mr.  Hill  does  this, 
bie  equity  against  Harris  would  be  clcar^  unless  he  has  lost 
it  by  his  negligence. 

A  judgment  at  law  ought  to  be  conclusive  on  the  matter 
in  dispute.  Such  is  not  only  the  right  of  the  successful 
party,  but  it  is  to  the  public  interest  that  litigation  shall  end. 
The  time  of  the  country  has  already  been  occupied  by  the 
parties,  and  it  is  due  to  it  that  they  shall  not  make  another 
draft  upon  it,  if  they  have  negligently  used  the  opportunity 
previously  given  them.  It  is  rather  extraordinary  that  Mr. 
Hill  permitted  this  judgment  to  go  against  him,  in  igno- 
rance of  the  truth  of  the  case.  In  the  first  place,  the  story, 
it  is  said  Harris  told  of  his  buying  an  interest  in  the  note, 
was  extraordinary ;  such  a  thing  is  very  unusual,  since  the 
boyer  has  no  showing,  the  note  remaining  in  the  hands  of 
the  holder.  Again,  it  was  Hill's  duty,  and  always  in  his 
power  to  see  the  note.  Indeed,  it  is  apparent  that  long  be- 
fore this  judgment  was  obtained,  he  had  seen  a  copy  of  the 
Dote,  and  had  the  means  of  knowing  that,  in  fact,  instead  of 
ft  saUf  the  note  was  credited  with  the  money  paid  by  Harris. 
But  we  do  not  care  to  go  into  a  discussion  of  the  whole  mer- 
its of  this  case.  We  think  the  bill  does  not  show  that  the 
hilure  of  Hill  to  set  up  his  defense  was  unmixed  with  neg- 
ligence on  his  part.  The  very  claim  of  Harris  was  suspi- 
mus;  the  fact  that  he  did  not  have  the  note,  or  any  showing 
from  the  Mitchells,  made  it  still  more  suspicious,  and  the 
raot,  which  Hill  is  charged  with  knowing,  that  the  Mitchell 
note  was  credited,  shows,  in  our  judgment,  a  degree  of  care- 
leflsness,  to  say  the  least  of  it,  in  the  conduct  of  Hill  that 
{ives  him  but  little  claim  for  an  interference  with  the  regu- 
bs  coarse  of  law. 

We  are  of  opinion,  too,  that  the  bill  is  defective,  in  not 
Ming  by  whom  this  proof  can  be  made,  and  producing,  to 
ikv^aatiafaotion  of  the  Court,  evidence  that  the  facts  are  as 
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stated.  Even  at  law  this  is  required  on  a  motion  for  new 
trial,  and  it  will  hardly  be  thought  that  equity  would  inter- 
fere,  by  injunction,  in  a  weaker  case  than  is  required  finrt 
new  trial,  at  law.  The  amount  admitted  to  be  due  oaght 
also  be  oflFered  to  be  brought  into  Court,  Perhaps  if  this 
were  done,  Harris  would  be  satisfied  and  the  countij  be 
saved  the  expense  and  trouble  of  a  new  hearing.  Altogether, 
we  affirm  the  judgment  of  the  Court  in  refusing  the  iDjaD^ 
tion. 

Judgment  affirmed. 


M.  E.  Kenny  et  al,,  plaintiffs  in  error,  va.  J.  M.  Habweu, 

Tax  Collector,  defendant  in  error. 

M.  Meyer,  et  al.y  plaintiffs  in  error,  va.  J.  J.  McGoWAK, 

Tax  Collector,  defendant  in  error. 

That  portion  of  the  General  Tax  Act,  of  1869,  which  levies,  for  edoei- 
tional  purposes,  a  specific  tax  of  twenty  cents  per  gallon  on  every  pl- 
lon  of  brandy,  gin,  whisky,  or  rum,  whether  foreign  or  domestic,  lotf 
by  any  person  in  this  State,  in  quantities  less  than  thirty  gallons,  ii^ 
which  provides  the  mode  by  which  returns  shall  be  made  for  et^ 
quarter  of  the  sales  in  every  year,  and  fixes  the  penalty  for  failing  to 
make  the  returns  required,  is  within  the  power  granted  to  the  Legi^ 
ture  by  Article  VI.,  section  8  of  the  Constitution,  and  is  not  controM 
by  section  27  of  the  Bill  of  Rights.     Warner,  J.,  dissenting. 

Constitutional  Law.  Taxation.  Before  Judges  Parbott 
and  Schley.  From  Fulton  and  Chatham  couuties.  Jolf 
and  August,  1870. 

Kenny  et  aL,  of  Fulton  county,  and  Meyer  et  al.y  of  Chat- 
ham county,  filed  bills  against  the  respective  tax  collectonof 
8aid  counties,  averring  that  the  complainants  were  respe^ 
tivcly  merchants  in  the  cities  of  Atlanta  and  Savannah,  vai 
that  they  had  frequently  (since  the  Ist  day  of  January,  A. 
D.,  1870,)  sold  brandy,  gin  and  whisky  in  quantities  l€* 
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than  thirty  gallons;  that  the  said  defendants,  as  tax  collectors 
of  the  said  counties,  had  called  upon  the  complainants,  re- 
spectively, to  make  returns  of  all  liquors  sold  by  them  since 
thelstday  of  January,  A.  D.,  1870,  and  up  to  the  Ist  day 
of  April,  1870,  in  quantities  less  than  thirty  gallons,  and 
were  al)out  to  issue  executions  against  each  of  the  complain- 
ants for  the  sum  of  $1,000  00,  for  his  failure  to  make  such 
fetams,  and  threatened  to  continue  to  require  them  to  make 
8uch  returns  on  the  1st  days  of  July,  October  and  January 
thereaflcr,  and  to  issue  similar  executions  upon  their  failure 
to  make  such  returns. 

The  bills  further  alleged  that  the  said  tax  collectors  were 
plX)Geeding  under  the  *'  8th  paragraph  of  the  2d  section  of  an 
Act,  approved  March  18, 1869,"  and  entitled  "An  Act  to  levy 
^od  collect  a  tax  for  the  support  of  the  government,  for  the 
year  1869,  and  other  purposes,"  which  said  paragraph  was  as 
A)llow3:  "There  shall  be  levied  a  specific  tax,  for  educational 
purposes,  of  twenty  cents  a  gallon  on  every  gallon  of  brandy, 
gin,  whisky,  or  rum,  whether  foreign  or  domestic,  which  is 
Bold  by  any  |)erson  in  quantities  less  than  thirty  gallons,  in 
this  State;  and  the  amount  sold  shall  be  given  in  under  oath. 
Quarterly  returns  shall   be  made  on  the  1st  days  of  April, 
July,  October,  and  January,  in  each  year,  by  all   persons 
within  the  county  who  sell  liquors  in  quantities  less  than 
thirty  gallons,  of  the  amount  sold  the  preceding  quarter. 
Said  returns  shall  be  made  to  the  tax  collector  of  the  county, 
who  shall  demand  and  collect  the  tax  due,  when  the  returns 
are  made.     It  shall  be  the  duty  of  the  tax  collector  to  re- 
quire all  persons  selling  said   liquors  to  make  their  returns 
and  pay  the  tax  thereon,  and  if  any  person  shall  fail  or  re- 
fuse to  make  his  return  and  pay  said  tax,  he  shall  be  assessed, 
by  the  collector,  a  specific  tax  of  $1,000  00,  and  the  collector 
shall  proceed  to  collect  the  same  by  execution,  as  in  other 
cases  of  taxes  due  and  unpaid  ;  to  go  in  effoct  from  and  after 
tbe  Ist  day  of  January,  1869."     And  the  complainants  in- 
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sisted   that  the  tax  collector  could  not  proceed  under  tkii 
clause  of  the  said  Act. 

The  prayer  of  the  bills  was  for  the  writ  of  injunction  to 
restrain  the  tax  collectors  from  proceeding,  as  alleged,  toed- 
lect  the  tax  specified,  and  for  general  relief. 

The  argument  on  bill  from  Fulton  was  before  Judge  Ftf- 
rott,  and  on  the  one  from  Chatham,  before  Judge  Schlflf. 
Both  bills  were  dismissed,  on  demurrer,  for  want  of  equitj. 
And  this  is  assigned  as  error.  They  were  argued  here  8ej»- 
rately,  but  the  Court  consolidated  them  in  delivering  dN 
opinion. 

IIuLSEY  &  TiGNOR,  for  Kenny  et  al.  R.  E.  Lester,  for 
Meyer  et  al.  The  8th  paragraph  of  section  2,  of  Act  rf 
1869  (quoted  above)  is  unconstitutional :  27th  section  of  Bill 
of  Rights,  1868;  Constitution  1868,  Article  VL,  sec.  34 
Equity  can  restrain  these  tax  collectors :  R.  Code,  sees.  SttXt 
3027,  667,  3040,  3045 ;  27th  Ga.  R.,  364.  Power  to  tax  ii 
power  to  destroy  :  4th  Wheat.  R.,  316.  Congress  may  regu- 
late commerce :  7th  Howard  R,  283 ;  Law  Times,  197.  Coo- 
stitution  subordinate  to  Bill  of  Rights:  11th  Ark.  R.,  484; 
13th,  267;  11th  Mo.  R.,  13;  2d  Yerger  R.,  605;  3  Humph. 
R.,  483;  11th  Mass.  R.,  396;  Livingston  vs.  The  City  of 
Albany,  4l8t  Ga.  R,  21.  The  Act  of  1869,  in  said  quoted 
section,  contains  matter  different  from  its  title:  Constitutio« 
1868 ;  5th  Par.,  sec.  4.     Tlie  $1,000  00  is  a  penalty. 

J.  D.  Pope,  for  tax  collectors. 

McCay,  J. 

Section  27,  Article  L,  of  the  Constitution  of  1868,  iaii 
follows:  "The  power  of  taxation  over  the  whole  State  sbiD 
be  exercised  by  the  General  Assembly  only  to  raise  rev«» 
for  the  support  of  the  government,  to  pay  the  public  deM| 
to  provide  a  general  school  fund,  for  the  common  defense 
and  for   public   improvement.     And  taxation  on  propfftf 
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1  be  ad  valorem  only  and  uniform  upon  all  species  of 
erty  taxed,"  Article  III.,  section  5,  paragraph  1,  is  as 
ws:  ''  The  General  Assembly  shall  have  power  to  make 
Lwsand  ordinances,  consistent  with  this  Constitution  and 
epu^nant  to  the  Constitution  of  the  United  States,  which 
shall  deem  necessary  and  proper  for  the  welfare  of  the 
i/'  Article  VI.,  section  2d,  after  devoting  to  the  pur- 
(  of  common  schools,  the  poll  tax  and  certain  other 
if  proceeds  to  devote  to  that  purpose  *'a  special  tax  on 
s  and  exhibitions,  and  on  t/ie  sale  of  spirituous  and  malt 
rSf  which  the  General  Assembly  is  hereby  authorized  to 

16  Legislature  of  1869,  in  its  General  Tax  Act,  after 
g  property  generally,  undertook  to  assess  the  tax  pro- 
I  for  in  Article  VI.,  section  2d,  by  laying,  for  purposes' 
ucation,  a  tax  of  twenty  cents  per  gallon  upon  the  sale 
liaky,  brandy,  etc.,  in  quantities  less  than  thirty  gallons, 
contended  that  this  tax  is  a  tax  upon  property,  and  that, 
taxes  the  sale  of  these  liquors  twenty  cents  upon  each 
«  sold,  without  regard  to  its  value,  it  is  not  ad  vaiorem 
uniforni,  as  required  by  Section  27,  Article  I.,  of  the 
titution. 

this  a  tax  upon  property  ?  This  Court,  in  the  case  of 
Oily  of  Albany f  at  the  last  term,  held  that  a  tax  laid  by 
Sty  of  Albany,  of  fifty  cents  upon  every  mule  sold  in 
ity  by  drovers,  was  a  void  tax,  because  it  was  a  tax  upon 
r^y,  and  not  ad  valorem ;  and,  though  upon  reflection, 
atly  doubt  whether  that  decision  was  right,  upon  the 
id  on  which  it  was  put,  I  am  not  dis|K)scd  to  disturb  it. 
e  tax  in  that  case  was  a  tax  upon  property,  it  was,  in 
idgment,  void,  not  only  because  it  was  not  ad  valorem, 
teoaiise  it  was  not  uniform  upon  all  species  of  property 
I*  It  selected  a  certain  kind  of  property,  and  taxed  thai 
ently  from  other  property,  and  hence  the  tax,  whether 
lo  6r  ad  valorem,  was  not  a  uniform  tax  on  all  species  of 
fij  taxed.   The  opinion  expressed  in  that  case^  that  the 
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city  might  tax  the  sale  of  mules  dd  valorem^  was  not  a  poiot 
in  the  case  before  the  Court,  uor  properly  involved  inlbe 
decision  of  it. 

That  a  tax  upon  the  sale  of  an  article  is  a  tax  upon  the 
article,  as  property,  w,  however,  decided  by  that  case,  and 
whether  rightly  or  wrongly,  this  Court  is,  under  section  204 
of  the  Code,  required  to  adhere  to  it,  until  it  is  overruled  in 
the  manner  there  prescribe<l.  I  do  not,  therefore,  put  my 
judgment  in  this  case  on  the  ground  that  this  is  not  a  tu 
upon  property. 

For  the  purposes  of  the  argument,  it  may  Iks  admitted  tint 
this  is  a  tax  upon  property,  and  that  it  is  neither  ad  talffrm 
nor  uniform — that  is,  it  is  not  laid  according  to  the  value  of 
the  thing  taxc<l,  and  that  the  tax  is  a  tax  not  laid  upon  other 
property.  It  is,  in  my  judgment,  nevertheless,  strictly  » 
constitutional  tax.  The  power  to  lay  it  is  derived  from 
Article  VI.,  section  2d,  of  the  Constitution.  It  is  an  ezpreBB 
power,  and  the  Act  conforms  to  the  very  terms  of  the  grant 
That  section  devotes  to  the  common  school  fund  "a  speciil 
tax  on  shows,  exhibitions,  etc.,  and  the  sale  of  spirituous  o^ 
malt  liquors — tphich  the  General  Assembly  is  hereby  authoriui 
to  assess  J' 

In  my  judgment,  it  was  the  particular  intent  of  this  cUose 
of  the  Constitution,  to  authorize  a  tax  which  should  noncon- 
form to  the  requirements  of  Section  27  of  Article  I — thil 
IS,  to  authorize  a  tax  upon  tliese  particular  things  whidi 
should  not  be  ad  valorem^  and  should  not  be  uniform  with 
the  tax  the  Legislature  might  lay  upon  other  property. 

I  can  see  no  other  motive  for  this  special  grant  to  the 
Legislature  of  a  power  to  lay  a  tax  on  the  sale  of  spiritooni 
liquors.  I  cannot  ascape  the  thought,  that  this  authority 
was  hero  given  because  it  was  supposed  that  if  such  agitnt 
was  not  insertcil,  some  other  portion  of  the  Constitutioi 
would  make  the  tax  here  devoted  to  education  illegal. 

It  must  be  rememl>ered  that  the  taxing  power  in  the  Gen- 
eral Assembly  is  no  where  expressly  granted^  except  in  tfi^ 
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idaofie.  The  taxing  power,  the  Legislature  has,  under  its 
gvneral  power,  to  do  all  things  consistent  with  the  Constitu- 
tion. Why  was  it  supposed  necessary  to  insert  in  Article  VI., 
Mstion  2,  an  authority  to  lay  a  special  tax  upon  the  sale  of 
tpfritous  liquors?  In  my  judgment  it  was  but  for  one  rea- 
lon :  Such  a  tax  would  not  be  ad  valorem^  and  would  be  a 
fiolation  of  the  principle  asserted  in  Article  I,  section  27tb, 
M  to  uniformity.  It  authorized  a  tax  upon  a  particular  kind 
fif  property,  and  authorized  tliat  tax  to  be  a  special  one.  It 
vas,  therefore,  thought  necessary  to  give  the  General  Assem- 
:U7  in  termSy  the  power  to  assess  it. 

To  say  that  the  tax  to  be  assessed  under  Article  VI.,  section 
jtd  must  conform  to  the  provisions  of  Article  I,  section  27,  is 
'to  make  the^rant  of  power  in  Article  VI.,  section  2d  wholly 
'  DDoecessary,  as  the  General  Assembly  would  have  the  power 
'without  this  special  grant.  The  taxing  power,  so  far  as  the 
^(Mde  of  its  exercise  is  concerned,  is  unlimited,  except  as  it 

ii  limited  in  Article  I.,  section  27th ;  and  if  the  power  granted 
-iB  Article  VI.,  section  2d  is  only  to  be  exercised  as  limited  in 

Article  I.,  section  27th,  then  the  grantin  Article  VI.,  section 
*8d  is  wholly  useless.  The  words  are  surplussage — they  grant  a 

power  which  existed  without  them.  I  do  not  so  understand 
-tbe Constitution.  Article  VI.^ section  2d  was  intended  to  make 
'ike  tax  then  devoted  to  education  an  exception  to  the  general 
-  ittle  laid  down  in  Article  I.,  section  27th,  and  unless  it  means 
^.thiB  it  was  a  mere  waste  of  words.  A  tax  upon  sales,  so  far 
[UiUis  a  tax  upon  the  propaiy  sold,  cannot,  from  the  very 

Bature  of  it,  be  a  tax  according  to  the  value  of  tlie  property. 
:A  gallon  of  liquor  may  be  worth  $1  00,  and  be  sold  in  the 
course  of  a  year  half  a  dozen  times.  Another  gallon  may  be 
irorth  $6  00,  and  not  be  sold  at  all.  It  is  absurd  to  say  such 
a  tax  is  ad  valorem  on  the  property. 

Suppose  now,  this  tax,  instead  of  being  a  tax  of  twenty 
cents  per  gallon,  were  a  tax  of  twenty  per  cent,  on  the  value 
of  each  gallon  sold.  Here  is  a  man  who  has  a  barrel  of 
lunuidy.     He  sella  it;  it  is  resold;  it  is  then  retailed.    It 
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pays  three  taxes  of  twenty  cents.  It  is  absurd  to  speak  of 
such  a  tax  as  an  (td  valorem  tax  upon  the  property,  as  a  tix 
according  to  the  value  of  the  thing  taxed.  Two  things  rf 
precisely  the  same  value  pay  a  different  tax,  and  a  thing 
worth  $1  00  pays  a  greater  tax  than  one  worth  $2  00.  The 
truth  is,  a  tax  upon  tlie  sale  of  a  tiling  cannot  he  a  tax  npOQ 
the  value  of  the  thing,  or  a  tax  of  the  thing  according  to  iti 
value.  It  is  and  must  be  a  tax  upon  the  thing,  notaoording 
to  its  value,  but  according  to  the  number  of  times  it  is  sold. 

From  the  very  nature,  therefore,  of  this  grant  to  tax  tte 
sale  of  spirituous  liquors,  from  the  very  terms  used,  it  fol* 
lows  that  Article  I,  section  27th,  is  not  to  control  it,  sinee 
property  cannot  be  taxed  ad  valotrm  by  taxing  the  sale  of  iL 
You  may  tax  tfie  sale  according  to  the  value  of  the  property 
sold,  but  it  is  impossible  to  tax  property  according  to  its  yaloa, 
by  taxing  the  sale.  It  must  happen  that  property  of  dw 
same  value  will  pay  different  taxes,  and  it  will  happen  thai 
property  of  a  lower  value  will  pay  more  tax  than  property 
of  a  higher  value,  simply  because  it  may  be  oftener  sold 

The  framers  of  the  Constitution  did  not  intend  by  flection 
27th  of  Article  I.,  of  the  Constitution  simply  to  fix  a  mode  f^ 
computation.  The  idea  was  that  all  kinds  of  property  taxed 
should  be  burdened  according  to  its  value,  and  that  this  bni^ 
den  should  be  uniform  on  every  si>ecics  of  property  taxed, 
according  to  the  value  thereof. 

A  tax  upon  the  sale  of  property  is  a  violation  of  this  ftn- 
damental  principle,  so  far  as  it  is  a  tax  upon  property  at  all| 
since,  in  the  very  nuture  of  the  case,  it  is  sure  to  happen  that 
one  kind  of  property  will  be  sold  oftener  during  the  year 
than  another.  Such  a  tax  can  be  neither  uniform  nor  accord- 
ing to  value.  The  framers  of  the  Constitution  felt  this,  and 
when  they  devoted  a  special  tax,  upon  the  sale  of  liqnor,  to 
education,  they  felt  that,  as  such  a  tax,  it  could  not,  in  ita 
very  nature,  be  a  tax  upon  the  property,  according  to  ite 
value;  and  they  granted,  in  express  terms j  power  to  theLe^ 
islature  to   lay  such  a  tax,  notwithstanding  the  .limitation 
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they  placed,  as  a  general  rule,  on  the  taxing  power  by  section 
S7th  of  the  Bill  of  Rights,  to-wit :  Article  I.    The  Constitu- 
tion is  to  be  construed  altogether ;  one  part  of  it  is  just  as 
liigh  in  dignity  as  another.     And  where,  in  Article  YL,  it 
grants  a  power  to  tax  the  sale  of  liquor,  by  a  special  or  spe- 
afio  tax,  it  intends  to  grant  a  power,  exceptional  in  its  char- 
acter,  and  not  controlled  by  the  limitation  upon  the  general 
tATing  power  contained  in  Article  I.,  section  2d.     This,  as  I 
understand  it,  was  the  sole  pwpose  of  the  gi^ant — this  was  a 
necessity ;  for  a  tax  upon  the  sale  of  property,  so  far  as  it  is 
a  tax  upon  the  property,  cannot,  in  its  very  nature,  be  a  tax, 
■ocordiug  to  the  value  of  the  property. 

It  is  clear,  therefore,  to  my  mind,  that  the  tax  upon  the 
sale  of  spirituous  liquors  of  twenty  cents  per  gallon  on  each 
gallon  sold,  is  a  tax  which  the  General  Assembly  is  specially 
authorized  to  assess,  and  that  the  very  object  and  intent  of 
the  Coustitution,  by  Article  VI.,  section  2d,  was  to  grant  a 
power,  not  controlled  by  the  limitation  upon  the  general  tax- 
ing power,  contained  in  Article  I.,  section  27. 

Article  I.,  section  27,  applies  to  taxes  upon  property  gen- 
erally. Such  taxes  must  be  ad  valorem  only ;  that  is,  they 
must  be  burdens  upon  the  property  in  proiKjrtion  to  its  value, 
and  in  addition,  the  taxes  must  be  uniform  upon  all  species 
of  property  taxed.  That  is,  that,  whilst  certain  property 
may  be  exempt  entirely  from  taxation,  the  Legislature  shall 
not  tax  one  kind  of  property  at  one  rate,  and  another  kind 
at  another  rate.  But  the  tax  on  liquors,  or  on  the  sale  of 
liquors,  was  intended  to  be  an  exception  to  both  these  rules. 
The  Tax  Act  of  1869,  though  its  title,  is :  ''An  Act  to  levy 
and  collect  a  tax  for  the  support  of  the  government  for  1869, 
and  for  other  purpases,"  in  the  body  of  it,  and,  indeed,  in 
this  very  clause,  clearly  provides  that  the  specific  tax  laid 
■hall  be  laid  from  year  to  year.  Indeed,  this  is  our  mode  of 
peering  tax  laws.  The  Code  points  out,  in  general,  the  ^- 
ftdB  of  taxation,  and  fixes  the  list  of  specific  taxes.  The  tax 
ia  MMBBed  upon  this  according  to  the  appropriations.     The 
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niaiu  body  of  the  tax  laws,  including  the  list  of  8pectfie 
taxes,  remain,  from  year  to  year,  the  same^  unless  altered  by 
legislation. 

We  see  nothing  in  the  provision  for  the  continuance  of 
tliis  tax,  or  rather  in  the  implication  in  section  8tb,  that  it 
shall  continue,  that  is  different  from  the  title,  as  all  our  tiz 
laws  continue  until  altered.  Such  has,  for  years,  been  our 
system,  though  there  were  variations  from  year  to  year  being 
in  fact,  alterations  of  the  Code,  and  unless  they  are  them* 
selves  altered,  they  will  continue. 

For  myself,  I  do  not  see  why  these  cases  do  not  fall  withio 
section  3618  of  the  Revised  Code.  If  this  is  not  a  call  for 
judicial  interference,  in  the  collection  of  the  revenues  of  tbe 
State,  I  am  not  able  to  imagine  a  case. 

The  case  in  33cZ  Georgia^  623,  is  exactly  such  an  oneii 
this.  There  it  was  claimed  tliat  the  tax  was  illegal — suchu 
one  as  the  Legislature  had  no  power  to  assess.  Yet  tJM 
Court  unanimously  held,  that  a  Court  of  Equity  could  not 
interfere  by  injunction.  It  is  attempted  to  say,  that  this  sec- 
tion of  the  Code  cannot  apply  if  the  bill  insists  that  tbe  Act 
laying  the  tax  is  unconstitutional.  But  there  is  no  such  ex« 
ception  in  the  Code. 

It  is  claimed  that  the  Constitution  expressly  provite 
that  the  judiciary  shall  declare  unconstitutional  laws  invalid. 
True.  But  does  it  follow  that  it  may  do  this  by  injunctioa 
against  the  officer  who  is  collecting  the  tax?  The  Code  ex- 
pressly says  that,  notwithstanding  the  provision  against  jadi- 
cial  interference,  the  party  may  have  the  proper  proceediogi 
at  law  for  redress.  He  may  sue  the  collector.  But  he  nod 
pay  the  tax.  The  Government  is  not  to  be  stopped,  by  ill 
own  Courts,  in  the  collection  of  its  revenues. 

This  has  been  the  law  of  this  State  since  1804.  It  iatb 
law  of  the  United  States,  where  the  judiciary  bas  thesiBM 
power  over  unconstitutional  laws  as  has  the  judiciary  of  thil 
State,  and  it  is  a  law  founded  on  a  sound  public  poliqr. 

Judgment  affirmed. 
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OCHRANE,  C.  J.,  concurring. 

his  question  comes  before  the  Court  under  the  Act  of 
},  and  involves  the  constitutionality  of  the  Act  of  the 
islature  taxing  persons  for  the  sale  of  liquors  in  quanti- 
less  than  thirty  gallons,  in  the  amount  of  twenty  cents 
gallon,  on  every  gallon  sold.  The  first  point  raised  on 
Act  of  1869,  is,  that  it  is  limited  by  its  title  to  taxes 
seed  only  for  that  fiscal  year.  We  do  not  deem  it  neces- 
to  enter  into  any  discussion  in  relation  to  this  point,  as 
eel  satisfied  the  Act  remains  in  force  until  altered,  modi- 
or  repealed  by  the  Legislature.  The  main  question  in 
case  arises  under  the  construction  of  the  declaration  of 
is,  section  5102  of  the  Code,  which  declares  that  "taxa- 
on  property  shall  be  ad  valorem  only,  and  uniform  on  all 
les  of  property  taxed."  If  the  provisions  of  the  Act  of 
)  are  held  to  be  a  tax  on  liquor  as  property,  then  it  is 
leded  such  tax,  to  be  ad  valorem^  must  refer  to  the  value, 
such  Act  in  its  terms  would  be  a  violation  of  the  Consti- 
m.  By  section  5217,  the  Constitution  authorizes  a  special 
on  the  sal^  of  spirituous  and  malt  liquors,  and  is,  there- 
f  not  within  the  constitutional  provision  of  ad  valor  etniBX-- 
a.  The  Act  of  1869  imposes,  for  educational  purposes,  a 
of  twenty  cents  per  gallon  on  every  gallon  of  brandy,  gin, 
»ky,  or  rum,  either  foreign  or  domestic,  which  is  sold  by 
person  in  quantities  less  than  thirty  gallons,  in  this  State. 
bis  a  tax  upon  the  property,  or  upon  the  sale  of  the  prop- 
?  If  upon  the  property,  it  is  unconstitutional;  for  all 
jerty  must  be  taxed  ad  valorem.  If  a  tax  upon  the  sale, 
I  it  is  constitutional ;  for  a  tax  on  sales  is  authorized  by 
Constitution  and  may  be  s£^fic,  and  not  ad  valorem. 
opinion  is,  that  it  is  a  specifiic  tax  on  sales  within  the 
«r  of  the  Legislature  to  impose,  and  the  mode  of  its  col- 
ion  may  be  enforced  as  provided  for  in  the  Act  and  the 
focge  of  the  law  upon  failure  of  the  party  making  his 
m,  fixing  the  amount  of  the  assessment  at  such  sum  as 

Ymi.  xlh— SB. 
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the  basis  of  the  amount  of  tax  due^  and  may  be  levied  and 
collected  by  tax-collectors  under  the  usual  forms  of  law. 
And  for  these  reasons  I  concur  in  the  judgment  of  theCoaii 

Warner,  J.,  dissenting. 

This  was  a  bill  filed  by  the  complainants  against  the  Ta 
Collector  of  Fulton  County,  praying  for  an  injunctioo,  to  re- 
strain him  from  assessing  a  specific  tax  of  $1,000  00  agaioit 
each  of  them,  for  failing  to  return  and  pay  the  tax  imposed  bf 
an  Act  of  the  General  Assembly,  passed  on  the  18th  day  of 
March,  1869,  which  provides  for  the  laying  a  apm/ietaxfir 
educational  purposes,  of  twenty  cents  per  gallon,  on  evecj 
gallon  of  brandy,  gin,  whisky  or  rum,  whether  foreign  or 
domestic,  which  is  sold  by  any  person,  in  quantities  less  Utfi 
thirty  gallons  in  this  State,  on  tlie  ground,  that  said  Act  il 
in  violation  of  the  Constitution  of  1868.  On  the  hetrii| 
of  the  case,  the  Court  below  dissolved  the  injunction  and  dii- 
missed  the  bill  for  want  of  equity,  to  which  the  complainaati 
accepted.  The  27th  section  of  the  I.  Article  of  the  Conith 
tution  declares,  that "  taxation  on  proi>erty  shall  be  od  valffrm 
only,  and  uniform  on  all  species  of  property  taxed/'  The  3d 
section  of  the  VI.  Article  of  the  Constitution  authoriieatin 
General  Assembly  to  assess  a  special  tax  on  shows  and  ex- 
hibitions, and  on  the  sale  of  spirituous  and  malt  liquon,  Cv 
educational  purposes.  That  the  General  Assembly  have  tin 
power  and  authority,  under  the  Constitution,  to  assess  aspedal 
tax  on  the  sale  of  spirituous  and  malt  liquors,  is  not  dispatad; 
that  spirituous  and  malt  liquors  are  one  species  of  propertfi 
cannot  be  denied.  In  what  manner,  then,  according  to  a&ii 
construction  of  the  Constitution,  is  this  special  tax  on  thetfk 
of  this  species  of  property  to  be  assessed?  Is  it  to  beasucawd 
ad  valorem,  on  each  gallon  sold,  or  is  a  specific  tax  to  be  is* 
posed  on  each  gallon  sold,  without  any  regard  to  its  vahe^ 
In  other  words,  has  the  General  Assembly  the  power  aad 
authority,  under  the  Constitution,  to  impose  a  specific  tax  ef 
twenty  cents  per  gallon  on  every  gallon  sold,  tegsxdlm^t 
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%e  thereof.  It  is  conceded,  that  the  General  Assemblj 
lot  tax  it  as  property^  otherwise  than  cui  valorem.  If 
on  what  principle  can  the  General  Assembly  tax  ihe 
that  property,  otherwise  than  ad  valorem  ?  Whether 
3US  or  malt  liquors  are  taxed  as  one  species  of  property, 
ther  the  tax  is  assessed  on  the  sale  of  that  species  of 
iff  the  burden  of  taxation,  whatever  it  may  be,  falls 
kal  property;  and  unless  the  tax  imposed  be  an  ad 
%  tax,  it  will  not  be  a  uniform  tax,  as  required  by  the 
tution. 

argument,  that  there  is  a  distinction  between  taxing 
ous  and  malt  liquors  ad  valorem  as  property,  and  the 
the  sale  thereof  by  a  different  mode,  is  too  refined  and 
fjf  to  receive  the  approval  of  my  judgment.  If  the 
l1  Assembly  had  imposed  a  tax  of  twenty  cents  on  th€ 
f  each  gallon  sold,  or  on  the  value  of  the  gross  amount 
ituous  and  malt  liquors  sold  by  any  person,  then  it 
have  been  a  lawful  tax  under  the  Constitution,  but  the 
iposes  a  specific  tax  of  twenty  cents  per  gallon  on  every 
of  brandy,  gin,  whisky,  or  rum,  sold  by  any  person,  in 
ties  less  than  thirty  gallons,  without  any  regard  to  the 
hereof  The  mandate  of  the  Constitution  is,  that  tax- 
m  property  shall  be  ad  valorem  only,  and  uniform  on 
icies  of  property  taxed.  And  the  same  principle  of 
^n  should  be  applied  to  property  when  sold — that  is  to 
hen  the  General  Assembly  assess  a  tax  on  the  sale  of 
ous  and  malt  liquors,  that  assessment  must  be  made 
orem  in  order  to  make  it  uniform.  If  one  man  sella 
g  but  brandy,  worth  $10  00  per  gallon,  and  another 
othing  but  whisky,  worth  $2  00  per  gallon,  and  each 
pay  a  specific  tax  of  twenty  cents  on  each  gallon  sold, 
It  any  regard  to  the  value  thereof,  the  tax  would  not  be 
m;  the  burden  of  the  tax  would  operate  unequaUjf 
thoee  who  sold  spirituous  and  malt  liquors.  And, 
ne^  the  Act  violates  the  principle  ordained  and  estab- 
hf  the  Constitution  for  the  assessment  of  taxes,  either- 
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on  property  or  the  sale  thereof.  If  it  is  a  correct  principk 
of  taxation,  tiiat  it  shall  be  uniform  on  all  species  of  propet^ 
taze<1,  why  should  not  the  tax  be  uniform  on  the  sale  of  bdj 
species  of  property  ?  In  the  case  of  Livingston  v$.  The  (Mj 
of  Albany^  decided  at  the  last  term  of  this  Court,  it  wis 
unanimously  held,  that  a  specific  tax  of  one  dollar  per  head 
on  each  mule  or  horse  sold  by  drovers,  was  void  under  the 
provisions  of  the  27th  section  of  Article  I.  of  the  Constito- 
tion  of  1868|  on  the  ground  that  such  a  tax  was  not  anal 
valorem  tax;  as  one  of  the  animals  sold  might  be  worth 
$100  00  and  another  $500  00.  The  principle  decided  in 
that  case  is  applicable  to,  and  must,  in  my  judgment,  control 
this  case.  In  that  case,  the  ad  valorem  principle  of  tazatioo 
was  applied  to  the  sale  of  property,  by  drovers,  so  as  to  make 
it  operate  uniformly  upon  that  class  of  traders. 

The  complainants  do  not  seek,  by  their  bill,  to  enjoin  the 
collection  of  any  execution  or  distress- warrant  issued  for 
taxes,  but  to  enjoin  the  collector  from  assessing  a  specific  tax 
of  $1,000  00  against  each  one  of  them  for  failing  to  make 
returns  and  pay  a  tax  which  is  unconditutional  and  void.  Ib 
other  words,  they  say  that  there  is  no  tax  due,  as  clumeJ, 
either  imder  the  provisions  of  the  Code  or  any  other  law. 
Clearly,  the  tax  claimed  does  not  arise  under  any  provisioa 
of  the  OodCf  which  prohibits  any  judicial  interference.  laia, 
therefore,  of  the  opinion  that  the  judgment  of  the  Court  be- 
low, dissolving  the  injunction  and  dismissing  the  compIaiB- 
ants'  bill,  should  be  reversed. 
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rULiiATT,  prochien  ami  of  Mrs.  Barnes,  plaintiff  in 
or^  v8.  John  J.  Thrasher  et  a/.,  defendants  in  error. 

f  J.  Thrasher  et  al,y  plaintiffs  in  error,  vs.  H.  GuL- 
TT,  prochien  ami  of  Mrs.  Barnes,  defendant  in  error. 

is  error  in  the  Judge  of  the  Saperior  Coart  to  dismiss  a  bill  in 

tUoD,  except  upon  demurrer  by  the  defendant. 

e  fact  that  a  partnership  engaged  in  the  foundry  business,  took  and 

cated  a  contract  with  the  Confederate  Government,  to  furnish  cer- 

I  mnnitions  of  war,  is  not  of  itself  sufficient  to  so  vitiate  the  genera 

eeeds  of  the  business,  as  to  render  illegal  a  note  given  by  some  of 

members  of  the  firm  to  others,  even  though  the  note  be  based  upon 

proceeds  of  the  general  business. 

kere  the  equity  of  the  bill  is  denied  by  the  answer  and  accompany- 

affidavits,  this  Court  will  not  disturb  the  judgment  of  the  Conrt 

ow  in  dissolving  the  injunction. 

juity  Practice.     Injunction.     Before  Judge   Parrott. 
nbers.     Fulton  County.     August,  1870. 

be  bill  of  the  next  friend  of  Mrs.  Barnes  made  this  case 
QSt  James  E.  Gullatt,  as  administrator  of  William  Barnes^ 
ilainant's  husband,  and  J.  J.  Thrasher,  and  other  nomi- 
partica.  In  October,  1862,  James  E.  Gullatt,  Rhodes 
William  Barnes,  styled  Gullatt  &  Company,  agreed  with 
laher  as  follows :  Gullatt  &  Company  and  Thrasher  were 
Bociate  in  the  machine  and  foundry  business;  the  amounts 
e  pnt  in  by  the  firm  and  by  Thrasher  were  fixed ;  the 
was  to  have  half  the  profits  and  bear  half  the  losses. 
Thrasher  the  other  half.  This  firm  was  to  last  three 
s,  unless  sooner  dissolved  by  consent,  and  at  the  end,  the 
erty  was  to  be  equally  divided  between  the  firm  and 
isher.  One  Harris  was  to  represent  Thrasher  at  Thrash- 
>zpense,  keep  the  books,  and  make  contracts  for  the  new 
They  were  to  work  only  for  cash,  except  on  "gov- 
lent  work,"  and  have  settlements  quarterly.  Gullatt, 
les  &  Thrasher  signed  this  contract,  and  Gullatt  signed 
166'  name  thereto.     Barnes  was  then  a  soldier  in  the  Con- 
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federate  army;  had  left  one  Mecaslin  as  his  sole  agent,  and 
Gnllatt  had  no  right  to  sign  his  name  to  said  contract. 

To  carry  out  tins  contract,  these  parties  bought  out  Dttn- 
ning's  foundry^  in  Atlanta,  Georgia,  and  contracted  with  thi 
Confederate  government  to  furnish  it  with  implements  of 
warfare,  Gullatt  signing  Barnes'  name  thereto,  without  auth- 
ority. They  carried  on  the  business  till  December,  1881 
They  then  had  a  disagreement,  because  Thrasher,  instead  of 
advancing  money,  as  he  had  promised,  individually,  had  ho^ 
rowe<I  money  in  the  firm  name,  and  owed  the  firm  aboak 
$14,000  00.  They  stopped  business  awhile,  because  of  thii 
misunderstanding.  Upon  Harris'  statement,  it  appeared  thil 
the  firm  owed  Thrasher  $12,123  00,  and  for  that  amount  a 
note  was  given  to  Thrasher,  dated  the  15th  of  Deoember, 
1863,  and  due  one  day  after  date,  signed  by  Gullatt,  Rhodei 
and  Barnes.  Gullatt  signed  Barnes'  name  to  said  note,  with- 
out authority,  although  Mecaslin  refused  to  sign  Bama^ 
name  thereto,  which  was  known  to  all  the  parties.  Band 
received  no  consideration  for  this  note,  and  knew  nothing  of 
it  If  any,  it  was  working  for  the  Confederate  States,  io 
making  war  material,  and  the  note  is  therefore  void.  In  W&i, 
Barnes  died.  In  1865,  Gullatt  administere<l  upon  hiscstata 
In  March,  1866,  Thrasher  and  Gullatt  submitted  the  mattoi 
of  difference  between  them  to  arbitration.  The  arbitraton 
determined  upon  said  note,  finding  nothing  against  BarM^ 
estate,  and  that  Gullatt  owed  Thrasher  only  $327  97.  The 
submission  is  not  exhibite<l.  An  award  by  two  arbitrator 
as  to  a  matter  submitted  by  "J.  J.  Thrasher  and  James  & 
Gullatt"  was,  tiiat  the  settlement  of  December,  1863,  d» 
posed  of  matters  prior  thereto;  that  Gullatt  owed  now  ta 
Thrasher  $327  97,  upon  payment  of  which  Gullatt  was  to 
be  discharged  from  said  note  of  15th  Deoember,  1863,  aol 
from  another  note,  for  $1,467  67,  to  Thrasher,  made  by  CW- 
latt  and  Rhodes  in  December,  1863.  Thrasher  refused  is 
abide  by  this  award.  Subsequently,  Thrasher  and  Gullatt^ 
intending  to  defraud  Barnes'  estate,  on  the  15th  of  Afini| 
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\  made  a  contract,  whereby  Gullatt,  as  administrator  of 
les,  agreed  to  pay  Thrasher  $600  00,  three  months  after 
date^  and  Gullatt,  individually,  promised  to  pay  him 
)  00,  in  compromise  of  said  note  for  $12,123  41,  and 
lier  on  Gullatt,  individually,  for  $1,200  00,  dated  the 
i^f  January,  1864,  and  due  the  5th  of  February,  1864. 
ait  guaranteed  the  payment  of  this  $600  00  note. 
allatt  had  no  authority  thus  to  bind  Barnes'  estate,  and 
1  his  securities  on  his  administration  bond  found  he  had 
sted,  they  notified  the  Ordinary  that  they  would  no  lon- 
itand  his  security.  Gullatt  has  given  no  other  security, 
k  insolvent.  Tlirasher  sued  Gullatt^  as  administrator  of 
les,  on  said  $600  00  note.  Gullatt  made  no  defense^ 
isher  obtained  a  judgment,  and  has  had  the  fi,  fa.  issued 
I  it,  and  levied  upon  Barnes'  property.  Mrs.  Barnes 
r  nothing  of  all  this  till  the  sheriff  notified  her  of  said 
.  The  prayer  was  to  enjoin  said  fi.  fa,j  and  set  aside 
judgment,  etc.  There  being  no  Judge  for  the  Atlanta 
nit,  Judge  Parrott  granted  the  injunction. 
le  defendants  answered  the  bill.  Rhodes'  answer  is  not 
•rial)  as  the  real  fight  was  with  Thrasher.  He  answered 
Barnes  knew  of  the  purchase  of  the  foundry,  and  being 
ime  on  furlough,  learned  wliat  had  been  done  and  fully 
oved  of  it  all,  ratified  Gullatt's  signature  of  his  name  to 
»ntract,  accepted  his  share  of  the  profits  of  work  done 
he  Confederate  States  and  others.  Barnes,  in  person, 
.Doed  some  of  the  money  to  pay  for  the  foundry  and 
:,  and  fully  recognizeil  Gullatt  as  his  agent,  as  to  the 
3ry  business.  Thrasher  never  gave  the  firm  notes,  ex- 
toc  firm  stock.  He  never  was  a  defaulter,  nor  owed  the 
anything.  After  said  disagreement,  it  was  ascertained 
Thrasher  had  paid  most  of  the  $50,000  00  given  for 
i»iindry,  and  the  firm  owed  him  $12,123  00  of  the  pur- 
^-nloney,  and  for  this,  said  first  note  was  given,  and 
I  Barnes  came  home,  he  ratified  Gullatt's  signing  his 
t  thereto.    The  reason  why  the  others  resumed  the  busi- 
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nesa  may  have  beeu  to  avoid  oonscriptioii,  bat  that  was  not 
Thrasher's  reason.  After  Barnes'  death,  his  interest  iailn 
foundry  was  sold  at  $1,800  00,  and  Mrs.  Barnes  got  the 
money,  in  good  currency.  Gullatt  promised  to  pay  ths 
$600  00  note  out  of  the  proceeds  of  that  sale,  but  did  not. 

Tiicre  was  no  submission  to  arbitration  of  any  clainii  SF 
cept  Thrasher's  against  Gullatt  individually ;  Gullatt  brought 
in  cross-claims  and  reduced  the  recovery.  One  of  the  aifai- 
trators  told  Thrasher  he  did  not  understand  the  mattwwhcB 
the  award  was  made.  Thrasher  refused  to  be  bound  therehfi 
and  subsequently  he  and  Gullatt  compromised  in  April,  IttT. 
The  compromise  as  to  Barnes'  estate  was  ratified  by  theOfdi- 
nary  of  the  county.  Rhodes  relieved  himself  from  said  noil 
by  paying  Thrasher  $1,500  00  after  Mrs.  Barnes  got  slid 
$1,800  00.  The  last  obligation  taken  on  Gullatt,  and  Oullstt, 
as  administrator  of  Barnes,  was  for  the  like  oonsideratioa  ai 
Rhodes'  obligation,  to-wit:  said  first  note  of  $12,1230(1 
He  insisted  that  his  note  for  $600  00  was  for  the  purchtse- 
money  of  the  very  property  for  which  Mrs.  Barnes  received 
said  $1,800  00. 

Gullatt  answered  that  the  consideration  of  the  $12,12300 
note  was  Thrasher's  agreement  to  assume  and  pay  $1,4000  00 
which  the  firm  owed ;  that  the  profits  of  the  firm  paid  the 
purchase-money;  that  from  the  beginning  of  the  businetf 
they  made  shot  and  shells  for  the  Confederate  States,  and 
got  pay  therefor.  He  denied  that  Barnes  knew  that  hetigMd 
said  note  or  ratified  it  afterwards.  He  said  he  intended  da- 
fending  against  said  suit  but  forgot  when  to  plead. 

Upon  the  coming  in  of  these  answers  Thrasher  moved^ii 
vacation,  to  dissolve  the  injunction.  At  the  hearing  variotf 
affidavits  were  read  in  support  of  the  bill,  and  TbrasheA 
answer  respectively. 

The  Judge  dissolved  the  injunction  and  dismissed  the  bill* 
Complainant's  solicitors  sued  out  a  bill  of  exoeptions^.avcr* 
ring  that  Thrasher  moved  to  dissolve  the  injunotion  andHt' 
misa  the  bill,  and  that  the  Judge  erred  in  granting  the  iBO- 
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tion.     He  certified  this  bill  of  exceptions  to  be  true.     That 

made  one  case  here. 

Thrasher's  solicitors  sued  out  another  bill  of  exceptions, 
averring  that  they  moved  only  to  dissolve  the  injunction  and 
that  the  Judge  wrote  an  order  simply  dissolving  the  injunc- 
tion; that  complainant's  solicitors  then  asked  whether  he 
would  dismiss  the  bill,  to  which  he  replied  in  the  n^ative; 
after  consulting  with  complainant's  solicitors,  the  Judge  de- 
termined to  dismiss  the  bill  that  the  cause  might  end,  as  he 
had  determined  that  there  was  no  equity  in  the  bill  and  that 
this  decision  might  be  reviewed  by  the  Supreme  Court,  and 
ehanged  the  order.  Thrasher's  solicitors  say  the  Court  erred 
in  dismissing  the  bill  when  they  had  not  moved  to  dismiss  it; 
in  holding  private  consultation  with  complainant's  solicitors, 
and  changing  his  order  at  their  instance,  and  in  certifying 
that  a  motion  to  dismiss  the  bill  was  made  when  none  was 
made.  This  bill  of  exceptions  duly  certified,  made  the  sec- 
ond case.     They  were  argued  and  decided  as  one. 

HuLSEY  &  TiGNOR,  for  Mrs.  Barnes. 
Thrasher  &  Thrasher,  for  Thrasher. 

McCay,  J. 

The  powers  of  a  Court  of  Equity  are  in  the  Superior 
Court  Though,  in  many  respects,  the  Judge  acts  indepen- 
dently of  the  jury,  yet,  it  is  while  he  is  upon  the  bench,  and 
during  the  session  of  the  Court,  that  his  functions  are  per- 
formed. His  powers  during  vacation  are  exceptional,  and  gen- 
erally are  specially  pointed  out  by  law:  Revised  Code,  3160, 
8151.  With  the  exception  of  that  jurisdiction  exercised  by 
the  Court  in  the  protection  of  trust-estates,  and  the  property 
ted  person  of  wards  in  Chancery,  (Code,  4162,)  there  are  but 
S&w  acts  which  the  Chancellor  may  perform  in  vacation,  ex- 
eept  acts  to  preserve  things  in  statu  quo  until  a  hearing,  and 
cndera  in  reference  to  process ;  and,  as  a  general  rule,  these 
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powers  are  specially  granted  by  statute.  The  Act  of  1869, 
pamphlet  136,  allows  a  Chancellor  to  hear  and  determine  t 
demurrer  in  vacation,  and  prescribes  how  it  shall  be  done. 

1.  In  this  case  there  was  no  demurrer;  the  oomplaintnti 
did  not  have  any  notice  of  a  demurrer.  The  motion  waste 
dissolve  the  injunction.  It  is  true  that  the  equity  of  the  bill 
is  involved  in  this  motion ;  but  the  uniform  practice,  in  this 
State,  has  been,  on  a  motion  to  dissolve,  to  let  the  bill  stand, 
even  though  the  injunction  be  dissolved  for  want  of  eqnitf. 
We  have  no  doubt,  too,  that  there  is  equity  in  this  bill.  If 
its  charges  be  true,  the  whole  of  this  foundry  business  con- 
tract was  unauthorized,  and  all  the  proceedings  of  this  ad- 
ministrator,  in  reference  thereto,  void  and  a  fraud.  It  is 
true  the  answer  and  affidavits  very  completely  negative  this 
charge,  as  to  the  want  of  authority,  but  it  is  not  for  the 
Judge  to  determine,  finally,  the  issues  made  by  the  parties. 
That  is  the  province  of  a  jury. 

2.  As  to  the  question,  so  elaborately  argued,  whether  the 
note,  out  of  which  grew  the  judgment  sought  to  be  en- 
joined, was  for  part  of  the  purchase- money  for  the  property 
bought,  or  was  mixed  up  with  the  proceeds  of  the  enterprise, 
we  do  not  see  its  importance.  If  there  be  no  fraud  nor  ille- 
gality in  procuring  the  judgment,  (and  that  question  must 
be  held  concluded  by  the  judgment,)  and  if  that  is  assumed, 
then  we  do  not  think  that  the  mere  fact  that  a  portion  of  the 
company's  profits  came  from  work  done  for  the  Confederate 
government,  so  vitiates  the  fund  as  to  make  a  note  founded 
on  a  division  of  that  fund  illegal.  If  the  enterprise  wasfo 
the  purpose  of  making  this  war  material,  and  it  coaid  be 
made  distinctly  to  appear  that  this  was  a  cont^t  over  the  re- 
sults of  this  illegal  enterprise,  there  would,  perhaps,  be  point 
in  the  position  taken  by  the  defendant. 

3.  Taking  the  answer  and  affidavits  together,  we  tliink 
the  Court  committed  no  error,  justifying  our  interference,  in 
dissolving  the  injunction.     Under  the  rule  we  have  so  oilen 
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down,  he  has  a  large  discretion  in  such  cases,  which  we 
kve  no  right  to  control  unless  his  discretion  be  abused. 
We  therefore  reverse  the  judgment  dismissing  the  bill, 
n1  affirm  the  dissolution  of  the  injunction. 


.  Wallace,  Superintendent  Western  &  Atlantic  Railroad, 
^otiff  in  error,  V8.  John  W.  Cason,  defendant  in  error. 

e 

Where,  apon  the  trial  of  a  case,  a  presiding  Judge  granted  a  non-suit, 
Iteting  at  the  time  he  was  not  satiafied  with  the  argument  of  the  legal 
^«0tion  upon  which  such  non-suit  was  awarded,  and  would  grant 
kftve  to  move  to  reinstate  the  case,  on  the  argument  of  which  motion 
1w  woold  decide  the  question,  and  the  counsel  for  defendant  entered 
the  judgment  of  non-suit  on  the  minutes,  and  plaintiff's  counsel  drew 
hp  the  motion  to  reinstate,  reciting  therein  such  leave  granted  as  afore- 
lid  I  vpon  which  motion  the  defendant's  attorney  acknowledged  ser* 
vice,  and  the  motion  was  put  on  the  docket  at  the  same  term,  there 
IwiDg  no  entry  of  it  filed  by  the  Clerk  thereon,  or  brief  of  evidence 
filed: 

hU,  That  it  was  not  error  in  the  Court  to  hear  the  motion  to  reinstate, 
■I  it  stood  upon  the  docket,  and  that  the  motion  to  reinstate,  under 
lb*  facts  of  the  case,  differed  from  a  motion  for  a  new  trial,  and  did 
aol  require  the  formalities  or  requirements  of  such  motion. 
When,  under  the  facts  just  recited,  and  on  the  hearing  of  such  motion, 
todnoael  moved  to  amend  the  minutes  of  the  Court,  so  as  to  make  them 
•onfbrm  to  the  leave  granted  to  move  to  reinstate,  and  the  fact  being 
ttndifpated,  as  well  as  sustained  by  the  testimony  of   the  presiding 

itdj  That  it  was  not  error  in  the  Court  below  to  allow  the  amend- 
Mnt  nunc  pro  tunc,  under  the  established  principles  of  law,  embod- 
ied in  the  Code,  sections  294  and  3449. 

\MM  again.  Where  the  Court,  in  an  action  for  damages  brought 
•fMDSt  a  railroad  for  killing  stock,  when  the  sum  sued  for  was  over 
Am  Justice's  jurisdiction,  and  the  suit  was  instituted  in  the  county  of 
defendant's  residence,  and  not  under  the  section  2988  of  the  Code, 
granted  a  non-suit  on  account  of  the  absence  of  proof  of  the  notice 
l«|lired  by  such  section  of  the  Code,  that  such  decision  was  error ; 
is  the  Superior  Courts  of  this  State  have  original  and  general  juris- 
dpetion  in  such  cases,  and  the  special  remedy  given  by  the  Code  is 
i^molative  merely  ;  and  it  was  proper  in  the  Court  below  to  reinstate 
fhe  case  on  the  determination  of  this  legal  question. 
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Non-8uit.  New  Trial.  Amendments.  Suits  vs.  Bul- 
roads.  Before  Judge  Lochrane.  Fulton  Superior  Cooit, 
September  Term,  1870. 

Cason  sued  Wallace,  as  Superintendent  of  the  Western  & 
Atlantic  Railroad,  for  killing  his  horse,  by  running  an  en- 
gine upon  him.  In  November,  1869,  Judge  Pope,  presiding, 
dismissed  the  case,  and  so  entered  upon  his  docket,  and  t 
non-suit  was  entered  upon  the  minutes.  At  the  same  teni| 
Cason's  counsel  made  out  a  motion  to  reinstate  the  case,  hid 
it  entered  upon  the  motion  docket  and  got  an  acknowledg- 
ment of  service  from  defendant's  counsel,  they  reserving  the 
right  to  object  to  the  application.  No  brief  of  the  evidenei 
was  filed,  nor  was  the  motion  entered  filed  by  the  Clerk. 

At  the  next  term  of  the  Court,  this  motion  came  on  for 
hearing,  before  Judge  Lochrane,  Judge  Pope's  suooeflsor. 
Cason's  counsel  offered  (o  show  by  Judge  Pope  that  when  he 
dismissed  said  cause,  he  gave  leave  to  move  to  reinstate  it 
This  evidence  was  heard  over  defendant's  objections.  There- 
upon, the  Court  allowed  an  entry  made  upon  the  minutes 
granting  leave  to  move  to  reinstate  the  cause  nunc  pro  toe. 
This  was  objected  to.  The  Court  would  not  hear  what  evi- 
dence was  had  on  the  trial,  but  allowed  Cason's  counsel  to 
read  so  much  of  certain  interrogatories  as  would  show  how 
the  points  arose.     This  was  objected  to. 

The  motion  to  reinstate  was  heard  upon  the  ground  thit 
the  Court  erred  in  granting  the  non-suit,  because  pkintiff 
did  not  show  that  he  had  given  notice  of  said  killing,  as  re- 
quired by  the  Act  of  1854,  etc.  The  Court  reinsta^ted  the 
case.  This  and  the  overruling  of  said  objections,  are  at- 
signed  as  error. 

Mynatt  &  Dell,  for  plaintiff  in  error.  Parol  cannot 
change  record :  Ist  Kelly,  485 ;  8th  Ga.  R.,  201.  Amend- 
ing records:  R.  Code,  sec.  3449;  10th  Ga.  R.,  183.  Entiy 
on  dockets  no  evidence  of  proceedings:  Ist  Kelly,  252, 367; 
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4thy  157.  Motion  to  reinstate  same  as  motion  for  new  trial: 
fith  Ga.  R.,  273;  30th  Ga.  R,  191,  249,  674;  29th,  109; 
28th,  74;  12th,  431 ;  2  Tidd'a  Pr.,  794,  811,  216;  3  Wils., 
146,  338;  2  Blackf.  R.,  698;  4  Burr  R.,  1986.  What  is 
filing,  and  how  proved :  15th  Ga.  R.,  484.  Brief  of  evi- 
dence necessary:  R.  Code,  sec.  3668;  2  Tidd's  Pr.,  813; 
28th  Ga.  R.,  74 ;  29th,  109.  Leave  granted  gave  no  addi- 
tional right :  29th  Ga.  R.,  109 ;  28th,  74.  The  notice  re- 
quired by  Act  of  1854  was  necessary  to  plain tiflF's  cause: 
18th  Ga.  R.,  249;  26th,  1121;  Acts  of  13th  and  18th  April, 
1863. 

HiLLTER  &  Brother,  for  defendant.  Amending  records : 
B.  Code,  sees.  194,  3448,  3449.  No  brief  of  evidence  neces- 
sary: R.  Code,  sec.  2881 ;  2d  Bouv.  L.  Die,  221 ;  1st,  679; 
Hilliard  on  N.  Trials,  and  49th  Rule  of  Court.  Remedy  by 
Act  1854  duly  cumulative:  24th  Ga.  R.,  363;  1st  Kent 
Com.,  618,  note;   5,  16,  note  g;  3d  HilPs  R.,  472;  11th 

.  R.,  56,  63;  10th  Mod.  R.,  118;  1st  Kelly,  530. 


LOCHRANE,  C.  J. 

The  defendant  in  error  in  this  case  brought  his  action  in 
the  usual  form  against  the  Western  &  Atlantic  Railroad  for 
damages  arising  out  of  the  alleged  killing  of  a  horse,  which 
came  on  for  trial  at  the  November  Term,  1869. 

The  presiding  Judge  held  that  the  failure  to  give  notice, 
Dnder  the  Act  of  1854,  and  the  Amendatory  Act  of  1863, 
relative  to  the  killing  of  stock  by  railroads,  prevented  a  re- 
oovery,  and  that  he  would  grant  a  non-suit  with  leave  to  the 
party  to  move  to  reinstate,  upon  which  motion  he  would  hear 
the  argument  of  the  legal  question  involved. 

Counsel  for  the  railroad  placed  upon  the  minutes  of  the 
Court  the  order  of  the  non-suit  granted,  and  plaintiff  below, 
bj  his  counsel,  made  out  the  motion  to  reinstate  at  the  same 
teniLof  the  Court,  upon  which  service  was  acknowledged, 
And  die  motion  was  placed  on  the  motion  docket  at  that 
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term.  The  motion  did  not  have  any  entrj  upon  it,  offiUd 
by  tlie  Clerk  of  the  Cdurt,  and  no  brief  of  evidence  was  filed, 
agreed  upon,  or  waived.  The  presiding  Judge  at  the  irnl 
having  resigned,  another  was  appointed,  before  whom,  at  the 
Adjourned  Term,  1870,  this  motion  to  reinstate  was  bciid 
and  determined,  and  whose  judgment  and  rulings  upon  the 
hearing  is  alleged  as  error. 

1.  The  first  objection  legally  urged  is  to  the  effect,  tint 
as  this  motion  stood,  there  was  in  law  no  proper  motion  of 
which  the  Court  conid  take  cognizance.  This  objection  ii 
based  upon  the  idea,  that  except  the  motion  was  filed,  itoonU 
not  be  entertained  by  the  Court,  and  that  a  motion  to  reia- 
state  was  analogous  to  a  motion  for  a  new  trial,  and  there 
being  no  brief  of  evidence  filed  at  the  first  or  trial  term  of 
the  case,  that  it  had  nothing  to  support  it,  and  should  be 
dismissed. 

AVe  do  not  consider  the  objection  good  on  either  ground. 
A  motion  to  reinstate  the  case  was  placed  upon  the  docket  at 
the  proper  time,  and  was  served  upon  the  party,  Thegroundi 
were  stated  in  the  motion,  of  which  he  had  notice,  and  it  Wtt 
not  such  a  paper  as  the  law  required  to  be  entered  upon  tbe 
minutes  by  the  Clerk.  It  was  properly  docketed  and  served, 
and  the  failure  to  enter  ^' filed  in  office"  by  the  Clerk  opoa 
it  could  not  invalidate  it.  There  was  sufficient  noticeof  soek 
motion  pending  to  the  opposite  party,  and  the  matter,  upoa 
motion  to  reinstate^  stood  upon  the  docket  of  the  Court  to  be 
disposed  of  in  its  order. 

As  to  the  second  ground,  that  a  motion  to  reinstate  a  ceoe 
is  equivalent  to  a  motion  for  a  new  trial,  and  requires  the 
same  formalities,  we  do  not  generally  regard  the  requireraeDH 
of  motions  for  new  trials  and  motions  to  reinstate  as  the  auM 
in  law.  A  motion  to  reinstate  a  case  generally  follows  itt 
dismissal  by  the  Court.  It  is  an  act  of  tlie  Judge  that  is  net 
final,  and  within  his  discretion,  and  except  in  a  flagrant  oen 
of  abuse,  where  lights  had  been  acquired  by  delay,  not  the 
subject-matter  of  review. 
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To  illustrate,  in  a  case  pending,  tlie  Court  holds  the  dec- 
aration  insufficient,  and  afterwards  changes  his  opinion.  If 
be  ease  was  dismissed,  he  would,  of  his  own  motion,  rein- 
tete  it  without  any  intervention  of  parties,  or  if  he  dis- 
iiiased  a  case  for  want  of  prosecution,  and  found  afterwards 
novidential  causes  prevented  the  party  from  proceeding,  it 
fould  be  his  duty  to  reinstate  it  without  the  filing  of  a  paper, 
uftd  leaving  but  the  record  of  his  act  on  the  minutes  of  his 

In  cases  of  non-suit  at  the  instance  of  defendant,  upon  the 
nsufficiency  of  evidence,  a  motion  for  a  new  trial  is  the 
MToper  mode  of  bringing  the  question  before  the  Court.  There 
m  cases  when  a  voluntary  non-suit  has  been  taken  by  plain- 
iff,  and  upon  a  motion  to  set  aside  the  non-suit  the  Court 
MS  entertained  the  motion  and  decided  it.  But  where,  on  a 
lemurrer  to  the  plaintiff's  evidence,  the  defendant  demands 
iie  judgment  of  the  Court,  and  the  Court  decides,  sustain- 
Bg  such  a  demurrer,  and  awards  a  non-suit,  such  judgment 
ipon  the  evidence  is  reached  by  a  motion  for  a  new  trial ;  or 
lie  defendant,  if  such  judgment  be  against  him,  may  go  on 
riih  bis  evidence  to  the  jury. 

The  grounds  and  manner  of  the  noji-auU  are  important  in 
lie  application  of  the  rules  by  which  it  may  be  afterwards 
idjudicated.  For,  while  we  find  the  classification  of  ver- 
iicta  and  non-suits  as  to  matter  of  law  granting  new  trials, 
we  find,  on  the  other  hand,  the  classification  of  non-suits  and 
liamissals  as  to  questions  arising  upon  motions  to  set-aside 
md  reinstate.  In  the  case  at  bar  the  original  paper  contain- 
iDg  the  motion  to  reinstate,  upon  which  the  service  was  ac- 
knowledged, recites  the  fact  of  leave  of  the  Court  granted  at 
tha  time  the  non-suit  was  awarded  to  move  for  the  reinstate- 
nent  of  the  case,  and  the  entry  of  the  Judge  upon  the  docket 
|4  the  time  of  the  granting  of  the  non-suit  was,  "  dismissed.'' 
ISme,  entries  on  the  dockets  are  not  intrinsically  such  solemn 
iffideooe  as  the  minutes  of  the  Court.    But  in  view  of  the 
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after  proceedings  iu  this  case  they  may  be  stated  in  oonnee- 
tiou  with  what  transpired. 

At  the  time  this  non-suit  was  awarded  the  Judge  stated 
that  he  was  not  satisfied  from  theargument  of  the  1^1  qua- 
tion  made,  and  desired,  before  the  case  was  finally  disposed  rf| 
to  hear  the  matter  farther,  and  that  with  such  purpose  be 
awarded  a  non-suit,  stating  he  would  grant  leave  to  mike  t 
motion  to  reinstate  the  case,  and  upon  hearing  such  motioo 
would  decide  the  matter. 

2.  When  motion  was  made  to  enter  such  leave  to  move  to 
reinstate  the  case  nunc  pro  tunc,  the  counsel  objected,  and  the 
next  question,  and  an  important  one,  is  the  right  of  the 
Court  to  allow  such  amendment.  The  delay  in  this  case,  we 
may  remark,  originated  in  the  fact  that  the  Judge  resigned, 
and  the  Circuit  remained  for  a  long  period  without  any  judi- 
cial officer;  and,  in  view  of  the  circumstances,  we  do  not 
think  that  any  injury  could  arise  to  the  movant. 

The  Code,  section  194,  tersely  lays  down  the  rule  of  amend* 
raent  that  every  Court  has  power  ''  to  amend  and  control  its 
processes  and  orders  so  as  to  make  them  conformable  to  liw 
and  justice,  and  to  amend  its  own  record  so  as  to  make  them 
conform  to  the  truth."  Section  3449,  speaking  of  the  pow- 
ers incident  to  all  Courts  to  correct  their  own  proceedingi, 
says:  ''In  allowing  or  refusing  amendments,  there  is  a  wide 
discretion  to  be  exercised  by  the  Court,  hence,  no  fixeil  role 
can  be  laid  down  which  would  apply  to  each  particular  case 
that  might  arise ;  but  as  a  general  rule,  the  Court  will  amend 
the  entries  of  its  orders  on  the  minutes  or  the  records,  and 
other  proceedings,  nunc  pro  tunc"  These  general  principlee 
are  sustained  by  overwhelming  authority ;  the  only  question 
of  controversy  in  the  case  is  as  to  the  time  within  which 
such  amendment  will  be  allowed. 

And  first,  as  to  the  term,  and  second  as  to  whether  only 
before  or  after  final  judgment.  During  the  term,  the  reoonb 
are  in  the  breast  of  the  Court,  and  may  be  amended ;  bat 
after  the  term,  no  amendment  can  be  made,  except  by  men 
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I  mispriaon,  is  a  doctrine  laid  down  by  eminent  judges, 
ithout  going  into  the  enumeration  of  oases,  we  maj 
&t  this  rigid  rule  of  amendment  has  been  relaxed^  and 
d  of  cases  are  found  where  such  amendments,  after 
ent,  have  been  allowed  at  subsequent  terms  of  the 
The  doctrine  laid  down  in  8  Wendell,  70,  seems  to 
consonance  with  several  recent  decisions  on  this  subject, 
:  "  The  Court  has  power,  at  any  time,  to  amend  its 
B  nunc  pro  tunc"  etc.  In  Weed  vs.  Weed,  25  Conneo- 
i37,  it  is  laid  down:  ''The  Superior  Courts  have  power 
■ect  a  record  of  a  judgment  where  such  record  does  not 
m  with  the  judgment  delivered/'  In  3  California^  255: 
»urt  may,  at  any  time,  amend  a  judgment  nunc  pro  tunc; 
is  power  is  confined  to  cases  where  the  record  discloses 
le  entry  on  the  minutes  does  not  correctly  give  what  the 
ent  was,"  etc.  In  Parsons  vs.  McBride,  4  Jones'  North 
na,  99,  it  was  held :  ''  Every  Court  has  power  to  amend 
D  records  to  make  them  conformable  to  the  truth."    la 

vs.  Frink,  it  is  decided :  ''A  Court  has  authority  to 
I  its  records  so  as  to  make  them  conform  to  the  actual 
.nd  truth  of  the  case."  We  need  not  go  further  to  es- 
I  the  right  of  amendment,  as  by  the  authorities  and  the 
IS  of  our  own  Code  quoted,  this  matter  is  beyond  ja- 
oontroversy. 

ring  established  the  principle,  we  might  add  that  the 
bioa  of  the  minutes  or  records  of  the  Court  by  the 
,  when  the  proceedings  are  pending,  is  held  to  rest  in 
oand  discretion  that  appellate  Courts  will  not,  gener- 
interfere  with  that  discretion,  unless  abused :  Cullum 
[indrifF,  20  Miss.;  5    Bennett,  522;    Brown  vs.  La- 

2  Paine,  66,  564;  Pendleton  vs.  Pendleton,  2  Jones' 
,  135;  Ingram  vs.  McMorris,  27  Ala.,  142. 
;  the  qaestion  may  be  noticed  as  to  what  evidence  will 
A  the  discretion  of  the  Court.  In  14  Texas,  455,  the 
Bans  to  be,  ^'  If  it  should  appear  satisfactorily  that  an 
MtaaUy  made  had  not  been  entered  on  the  records  as- 

Tou  xLn— 29. 
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of  the  term  when  it  was  made."  In  3  Minnesota,  427,  the 
rule  laid  down  is:  ''Where  the  facts  are  undisputed,  the 
Court  has  power  to  amend  the  record  at  a  subsequent  term." 
In  24  Texas,  660,  the  rule  has  this  qualification :  '' A  jadg- 
ment  cannot  be  amended  mine  pro  twic  at  a  subsequent  term, 
without  notice  to  the  other  [)arty.''  In  Frink  vs.  Frink,  the 
rule  is,  as  to  amendments  of  records,  that  the  Court  maj,  ia 
its  discretion,  receive  and  act  upon  any  competent  legal  evi- 
dence: 43  New  Hampshire,  508.  In  44  New  HamitshiKi 
625,  it  is  held  that  "8ul)stantial  reasons  must  be  shown  why 
it  should  be  done."  In  25  Connecticutt  it  is  held  thatentr 
in  the  ''record  is  a  question  of  fact,  and  that  it  has  to  be  es- 
tablished like  any  other  fact,  by  pertinent  evidence,  and  that 
parol  evidence  is  admissible  in  such  inquiry." 

In  the  case  at  bar,  the  facts  statefl  were  undisputed,  and 
the  question  was  one  of  power,  and  notice  had  been  gives; 
and,  as  we  have  just  stated,  the  motion  made  at  the  tena. 
In  25  California,  49  and  169,  it  is  held  that  "the  Court  h» 
not  the  power,  unless  some  motion  was  made  or  proceedings 
instituted  at  the  term,  and  unless  the  record  discloses  that 
the  order  as  entered  was  not  the  order  made."  And  we  may 
remark,  that  this  case  did  not  altogether  stand  upon  the  tes- 
timony of  the  Judge.  His  evidence  referred  to  the  fact,  aod 
he  was  a  competent  witness  upon  the  authorities,  althoagh, 
in  Boon  vs.  Boon,  8  S.  &  M.,  318,  the  memoranda  or  mem- 
ory of  the  Judge  is,  of  itself,  held  to  be  insufficient  to  amend 
the  record  at  a  subsequent  term  of  the  Court.  But  here,  the 
fact  that,  at  the  time  the  non-suit  was  awarded,  the  Judge 
stated  his  reasons  therefor,  and  gave  leave  to  move  to  rna- 
state,  so  as  to  have  the  legal  question  argued,  was  not  dis- 
puted, but  admitted ;  and  we  are,  therefore,  of  opinion  that 
the  Court  below  allowed  such  amendment  properly  under 
the  rules  of  the  law. 

3.  The  other  questions  raised  we  will  now  briefly  advert  to. 
After  the  motion  came  up  on  the  amendment,  counsel  pro- 
posed to  go  into  the  evidence  on  the  trial^  which,  on  motion, 
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B.  Court  rejected,  and  only  read  such  part  of  the  written 
idenoe  in  Court,  by  interrogatories,  as  would  enable  him  to 
iderstand  the  legal  question  raised,  and  refused  to  adjudge 
y  but  such  legal  question.  In  this  we  do  not  think  the 
^ort  committed  error.  It  was  competent  for  him  to  look 
bo  the  interrogatories  to  ascertain  the  question  made,  al- 
oagh  from  the  judgment  pronounced  by  him,  such  evidence 
d  nothing  to  do  with  the  opinion  of  the  Court,  his  decision 
ing  that  the  notice  provided  for  in  the  special  Acts  did  not 
prive  the  movant  of  his  rights  to  proceed  against  the  de- 
idant  at  common  law. 

lo  this  view  of  the  law  we  concur.  The  Superior  Courts 
this  State  have  original  and  general  jurisdiction ;  and  the 
ecial  remedy  given  by  the  Code  in  cases  of  stock  killed  on 
ilroads  is  merely  cumulative.  And  with  this  view  of  the 
w,  we  affirm  the  judgment  of  the  Court  below  reinstating 
is  case. 


',  WaIiLACE,  Superintendent  Western  &  Atlantic  Kailroad, 
pljaintiff  in  error,  vs.  John  W.  Clayton,  defendant  in 
error. 

GjOOHbahi.  0.  J.,  haTing  been  of  ooQDiel  in  thia  cause  did  not  preside.) 

An  nnoBQal  and  extraordinary  flood  in  a  river  is  sach  an  act  of  God 
u  excuses  a  common-carrier  from  his  liability,  at  all  events,  for  goods 
li#  has  ondertaken  to  transport ;  but  even  in  such  a  case,  the  carrier 
m  bound  to  exercise  the  care  of  a  very  prudent  man  to  preserve  the 
Breight  entrusted  to  him  for  carriage. 

Diligence,  and  the  want  of  it,  are  questions  of  fact,  to  be  determined 
bjr  the  jury,  under  the  evidence  and  the  charge  of  the  Court,  and  a 
wv  trial  ought  not  to  be  granted  by  the  Circuit  Judge,  unless  the  jury 
Snd  ttrongly  and  decidedly  against  the  weight  of  testimony. 
^BrUiii^  case,  the  verdict  is  not  strongly  and  decidedly  against  the 
ir^iglit  of  testimony,  and  as  the  case  was  fairly  submitted  to  the  jury, 
Mm  the  charge  of  Court,  it  was  error  in  the  Judge  to  grant  a  new 
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Common-Carriers.  A  cius  Dei.  New  Trial.  Before  Hod. 
John  Collier,  Judge,  pro  hoc  vice.  Fulton  Superior  Court 
November  Term,  1870. 

Certain  goods  of  Clayton  were  lost  while  in  charge  of  the 
Western  &  Atlantic  Railroad,  as  common-carrier.  The  d^ 
fense  was,  that  they  were  destroyed  by  a  flood.  That  there 
was  an  unprecedented  flood,  and  that  the  goods  were  de- 
stroyed by  it,  were  shown.  But  plaintiff  introduced  evi- 
dence to  show  that,  notwithstanding  the  flood,  thegoodi 
could  have  been  saved  if  defendant's  agents  had  taken  thett 
on  to  a  connecting  road  whose  road-bed  was  higher  thao  de- 
fendant's, and  which,  as  prudent  men,  they  should  havedooei 
Much  evidence,  pro  and  con,  was  introduced  on  this  point. 
The  evidence  concluded,  the  Court  charged  the  jury  as  fel- 
lows: 

"  In  order  to  entitle  the  plaintiff  to  a  verdict  in  this  CBBt, 
the  evidence  must  show  that  the  defendant  received  the 
plaintiff's  goods  to  be  shipped  over  their  road — the  lea  of 
the  goods  and  their  value  at  the  place  of  delivery.  If  the 
testimony  establish  these  facts,  then  the  defendant  is  liable. 
In  case  of  loss,  the  presumption  of  law  is  against  the  dete- 
dant,  and  no  excuse  will  avail  him,  unless  it  was  occasioned 
by  the  act  of  God  or  the  public  enemies  of  the  State. 

'*  The  defendant  is  a  common-carrier,  and  as  such,  is  boonl 
to  extraordinary  diligence.  What  is  extraordinary  diligena 
is  deiincil  by  the  Code,  as  follows:  (Here  the  Court  read  the 
2036th  section  of  the  Revised  Code.)  Does  the  evideaee 
show  in  this  case  that  the  defendant  took  that  extreme  can 
of  the  plaintiff's  goods,  which  every  prudent  and  thoughtfil 
person  uses  in  securing  and  preserving  their  own  goodsf 
Could  the  goods  of  the  plaintiffs  have  been  saved  by  thees- 
ercise  of  extraordinary  diligence  on  the  part  of  the  defa* 
dants?  If  they  could  and  were  lost,  then  the  defendaotittt 
fiable.    If  not,  they  are  not  liable. 
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^'  In  determining  the  degree  of  diligence  exercised  by  the 
Mindants,  yon  are  authorized  to  take  into  consideration  the 
f»t8  testified  to  upon  the  sul)je3t  of  previous  higii  water 
mark,  the  elevation  of  the  road-bed  or  track,  depot  yard, 
tfie  rapid  rise  of  the  water,  as  well  as  the  efforts  made  by 
die  defendants,  and  the  time  when  such  efforts  were  made  to 
•ave  plaintiff's  goods. 

^If,  from  all  the  facts  and  circumstances  proven  in  the 
case,  you  shall  believe  that  the  defendants  did  take  that  ex- 
trane  care  and  caution,  which  very  prudent  and  thoughtful 
persons  use  in  securing  and  preserving  their  own  property, 
Uieo  the  defendants  would  not  be  liable.  If  not,  then  they 
he  liable.'' 

The  jury  found  for  the  defendant. 

Plaintiff's  counsel  moved  for  a  new  trial  upon  the  follow- 
ing grounds:  1st.  Because  the  verdict  was  contrary  to  the 
evidence,  and  to  the  principles  of  justice  and  equity.  2d. 
Because  the  verdict  was  decidedly  and  strongly  against  the 
veight  of  evidence.  3d.  Because  the  Court  erred  in  sum- 
JDing  up  the  evidence  to  the  jury,  in  the  following  language* 
**,In  determining  the  degree  of  diligence  exercised  by  the  de- 
jfendant,  you  are  authorized  to  take  into  consideration  the 
jhcts  testified  to  upon  the  subject  of  previous  high-water 
marks,  the  elevation  of  the  road-bed  or  track,  and  depot 
yard,  and  the  rapid  rise  of  the  water,  as  well  as  the  efforts 
made  by  defendant,  and  the  time  when  such  efforts  were 
made  to  save  plaintiffs'  goods;"  and  in  charging  the  jury  a 
peoood  time,  at  the  request  of  defendant's  counsel,  afler  the 
diarge  had  been  concluded,  that  if  plaintiffs'  goods  were 
destroyed  by  the  act  of  God,  defendant  was  not  liable,  and 
^IpOO^  without  request,  repeating  the  language  as  above  quoted, 

fc|V)ay  of  summing 'up  the  evidence  again,  and  thus  divert- 
^e  attention  of  the  jury  from  all  that  portion  of  the 
^g^mooy  which  plaintiff  relied  on  to  show  a  want  of  extra- 
{ffUBtiy  vigilance  on  the  part  of  defendant. 
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The  motion  for  a  new  trial  was,  by  order  granted  in  term 
time,  set  down  for  argument  at  Chambers,  and  argnment  wu 
accordingly  had  at  Chaml)ers,  on  the  5th  day  of  SeptembeTi 
1870,  before  the  Honorable  John  Collier,  the  presiding  attoi^ 
ney  selected  by  the  parties,  and  the  said  presiding  attorn^ 
passed  an  order  granting  a  new  trial. 

The  Court  granted  a  new  trial  and  that  is  assigned  as  er- 
ror. 

•  P.  L.  Mynatt,  L.  E.  Bleckley,  for  plaintiff  ia  error. 
What  is  act  of  God:  6th  John  R.,  160;  23d  Wend.  IL, 
306;  14th,  215;  1  Sm.  L.  Cas.,  272,  et  seq.  When  adm 
Dei  shown,  ojius  changed :  1  Sm.  L.  Cas.,  273,  274,  and 
authorities  cited.  Interference  with  verdicts :  37th  Ga.  &, 
607;  36th,  418;  31st,  365;  30th,  212. 

J.  D.  Pope,  R.  H.  Clark,  for  defendant.  Grant  of  new 
trial:  26th  Ga.  R.,  164;  6th,  185;  35th,  272;  36th,  6W; 
37th,  557;  3  Kelley,  310;  2d,  173;  9th  Ga.  R.,  9-19;  16th, 
27;  26th,  164;  30th,  968;  32d,  472;  34th,  375;  Revised 
Code,  sections  2036,  2040;  2  Bailey,  157;  1  Harp.  L.  B, 
262,  468;  1  Conn.,  491;  38th,  129;  39th,  118;  24th,  412; 
26th,  528;  28th,  491,  589;  14ih,  36;  17th,  498;  19tb, 
335;  30th,  133,  241,  476;  25Ui,  184.  Charge  of  Court: 
7th  Ga.  R.,  428 ;  16th,  38,  48 ;  17th,  448 ;  18th,  697 ;  SOtli, 
361,  133,  245,  380 ;  39tli,  603.  Important  points  in  doubt: 
36th,  321 ;  37th,  694.  Negligence  of  agent  contributiog  to 
loss  caused  by  act  of  God  :  2  Bailey,  157 ;  1  Harp.  L.  Si 
468;  1  Sm.  L.  C,  271-2-3;  30th  N.  Y.  R,  664,  630. 

McCay,  J. 

It  cannot  for  a  moment  be  denied  that  a  flood,  such  asth 

evidence  in  this  case  discloses,  is  an  act^of  God,  in  the«oie 

of  the  books,  which  make  such  an  act  an  exception  to  die 

influences  against  which  a  common -carrier  insares.    Indeed, 

^the  irresistible  march  of  a  mighty  and  unexpected  flood  i^ 
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of  all  otherSy  tile  most  terrible  exhibition  of  the  powers  of 
nature  and  the  helplessness  of  man.  It  is  only  the  liuler  of 
the  universe  who  can  say,  with  authority,  to  the  rushing 
tide,  "thus  far  shalt  thou  go  and  no  farther/'  When  such 
an  event  occurs,  that  rule  which  makes  a  common-carrier  lia- 
ble at  all  events,  gives  way:  Angel  on  Carriers,  153,  IGO. 
But  it  does  not,  tliorcforc,  follow,  that  the  carrier  may  fold 
his  hands,  or  that  he  is  to  be  excused  if  he  is  negligent,  or 
fails  in  exercising  the  diligence  of  a  very  prudent  man.  That 
duty  ia  always  upon  him.  Even  amid  the  fury  of  the  storm 
or  the  rush  of  the  flood,  he  mu.st  use  that  prudence,  discre- 
tion and  energy  which  experience  tt'uches  very  prudent  men 
to  use  under  such  circumstances.  If  the  loss  be  by  reason  of 
the  want  of  extraordinary  diligence  in  the  carrier,  then, 
though  the  agent  of  the  loss  he  flood  or  storm,  the  carrier  is 
liable:     Angel  on  Carriers,  153,  160. 

The  real  question  in  this  case  is,  whether  the  railroad  offi- 
cials exercised,  under  the  circumstances,  the  diligence  of  a 
very  prudent  man.  This  was  a  question  of  fact  for  the  jury. 
From  the  nature  of  the  case,  this  must  always  be  so.  The 
law  can  only  lay  down  general  rules,  and  on  questions  of 
diligence,  it  does  this  by  referring  to  the  conduct  of  men  in 
the  management  of  their  affairs.  Ordinary  diligence,  is  the 
care  which  every  prudent  man  takes  of  his  own  property  of 
a  similar  nature.  Extraordinary  diligence,  is  that  extreme 
care  and  caution  which  very  prudent  and  thoughtful  persons 
use  in  securing  and  preserving  their  own  proi)erty:  Revised 
Code,  sections  2035  and  2036.  What  a  prudent  man  will 
do,  and  what  a  very  prudent  and  thoughtful  man  will  do, 
under  special  circumstances,  is,  by  the  very  definition,  lefl  to 
the  judgment  of  the  tribunal  which  has  the  facts  of  the  case 
before  it.  Under  our  system,  this  is  the  jury — twelve  men, 
observers  of  their  fellow-men — witli  that  education  in  the  arts 
of  care  and  diligence,  and  in  the  effects  of  flood  and  storm, 
which  nothing  but  experience  can  give.  The  very  definition 
of  the  Code  makes  human  experience  the  standard,  and  what 
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this  experience  is,  and  how  the  evidence  disMses  the  sets  of 
the  parties,  under  the  circumstances  of  the  particular  cue,  it 
is  for  the  jury  to  say:    Angel  on  Carriers,  7,  11,  22,  84. 

Under  our  law,  within  certain  limits,  the  finding  of  the 
jury  is  conclusive.  Unless  the  verdict  be  strongly  and  de- 
cidedly against  the  weight  of  evidence,  the  Judge  cannot  difr* 
turb  it :  Revised  Code,  sections  2896,  3662.  We  do  not 
think  this  verdict  is  strongly  and  decidedly  against  the 
weight  of  evidence.  The  proof  is  conclusive  that  this  over- 
flow was  a  very  extraordinary  one.  Nothing  like  it  hal 
ever  been  known.  The  depot  yard  is  twelve  feet  above  the 
highest  rise  previously  known  of  the  Tennessee,  and  the 
flood  was  from  eight  to  twelve  feet  deep  over  the  yard.  So^ 
that  the  water  rose  from  twenty  to  twenty-four  feet,  perpen- 
dicular, higher  than  ever  before  known. 

We  do  not  think  the  railroad  company  was  wanting  in  the 
prudence  of  a  very  prudent  and  thoughtful  man,  in  not  nie- 
ing  its  yard  more  than  twelve  feet  above  the  highest  flood 
ever  before  known  in  the  river.  Such  a  rule  would  mike 
railroads  almost  impracticable,  and  would  be  contrary  to  pob* 
lie  policy.  It  was  not  the  fault  of  the  company  that  the 
freight  of  the  plaintiff  was  not  sent  off,  in  the  ordinary 
course.  Even  that  was  prevented  by  the  flood,  and  the  osn 
were  compelled  to  return  to  the  yard. 

It  is,  in  fact,  very  plain,  from  all  the  evidence,  that  there 
was  but  one  mode  in  which  the  freight  could  have  been  saved. 
It  might  have  been  run  off  upon  the  track  of  the  East  Ten- 
nessee &  Georgia  Railroad,  on  the  7th,  8th,  or  9th  of  March, 
and  saved,  and  the  hinge  of  the  whole  case  is  just  here 
Were  the  agents  of  the  company  guilty  of  the  want  of  tint 
diligence  which  the  law  casts  upon  them,  under  the  circnm- 
stances  as  disclosed  by  the  evidence?  We  think  not  There 
was  not  a  moment,  afler  the  flood  got  beyond  the  bighesk 
ever  known  before,  when  they  did  not  have  a  right  to  rap- 
pose  that  the  limit  of  the  overflow  would  soon  be  reached, 
and  the  higher  it  rose  the  more  unnatural  it  became;  the 
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lore  contrary  to  human  experience,  the  more  baffling  to  the 
udence  of  the  prudent.  If  we  add  to  this  that  on  the  8th 
qr  had  a  telegram  from  Knoxville  that  the  river  was  fail- 
le it  is  not  at  all  strange  they  should  feel  quite  sure  they 
ire  safe  at  their  own  depot.  But,  it  is  said,  it  was  but  a  small 
iller  to  run  the  trains  upon  the  East  Tennessee  &  Georgia 
lilroad  track,  and  that  the  Superintendent  testifies^  that  if 
if  had  asked  him,  he  would  have  granted  leave.  He  does 
t  flay  he  would  have  granted  leave  on  any  particular  day^ 
t»  generally,  that  he  would  have  granted  the  leave.  On  the 
Hning  of  the  9th,  all  was  yet  safe,  and  had  the  cars  been 
yved  on  that  day,  they  would  have  been  saved.  Mr.  Hook 
rised  their  removal,  and  during  the  day,  Mr.  Jackson  went 
the  office  of  the  Superintendent  of  the  East  Tennessee  & 
xnrgia  Railroad  to  see  if  he  could  get  the  leave.  The  Super- 
Itndent  was  gone  up  his  own  road,  and  Mr.  Jackson  learned 
the  yard  that  he  could  not  use  the  track,  because  to  do  so 
mid  cut  off  the  East  Tennessee  &  Georgia  Railroad  trains 
MD  its  own  yard  and  depot.  It  does  not  appear  at  what 
lie  the  Agent  of  the  East  Tennessee  &  Georgia  Railroad 
tamed ;  but,  in  fact,  the  Agent  of  the  Western  &  Atlantic 
iHroad  undertook,  afler  dark,  on  the  night  of  the  9th,  to 
yre  the  cars  to  the  dry  place  on  the  other  road,  withoxd  per- 
asion.  Afler  moving  the  larger  portion,  a  car  got  off  the 
ick|  and  owing  to  the  depth  of  the  water,  could  not  be  got 
ok.  It  resulted  that  some  twenty-five  cars  were  left  at  the 
tdy  and  the  freight  in  them  was  ruined  by  the  still  rising 
tor.     In  these  cars  was  the  plaintiff^s  freight. 

It  is  contended  that  it  was  a  want  of  proper  prudence  not 
have  moved,  even  wUhovt  permission.  We  do  not  think 
It  is  a  serious  matter  to  occupy  a  railroad  track.  It  is 
evidence  that  the  East  Tennessee  trains  continued  to  run 
t9  the  10th.  It  did  not  move  its  cars  upon  the  dry  ground 
L  the  10th,  and  on  the  9th  the  Superintendent  was  up  the 
id  with  an  engine.  It  would  have  been  very  rash  to  co- 
py the  traok^  the  only  track  connecting  the  East  Tennessee 


450         SUPREME  COURT  OF  GEORGIA. 

Wallace  vs.  Clayton. 

&  Georgia  Railroad  with  its  depot  and  yard,  without  pe^ 
mission ;  serious  damage  might  have  occurred,  and  Mr.  Jade- 
son  could  not  know  but  that  this  very  spot  would  be  wantel 
by  the  other  road  for  its  own  purposes.     We  must  keep  ii 
mind,  too,  all  the  time,  that,  according  to  all  reasonable  a- 
pectations — all  human  experience — it  was  expected  tbateick 
rising  inch  of  the  river  would  be  the  last.     But  it  is  Slid 
there  was  unusual  and  criminal  neglect  in  the  slowness  tod 
bad  management  of  the  agents  in  the  actual  move;  that  thej 
did  not  do  even  this  as  prudent  men.     We  are  free  to  say  we 
do  not  know.     We  do  not  feel  ourselves  comi)etent  to  judge. 
We  have  observed  that  there  is  much   intricacy  in  what  is 
calle<l  ginning  cars,  and  we  can  easily  understand  how,  under 
the  circumstances,  with  but  one  track  on  the  East  Tennessee 
&  Georgia  Railroad,  there  should  be  delay,  and  that  it  might 
be  very  difficult  to  get  clear  of  the  unfortunate  flat  car,  wbiok 
finally  run  off  the  track. 

All  this,  as  we  have  said,  was  for  the  consideration  of  the 
jury.  It  was  all  before  them,  the  flood  and  its  character, 
the  habits  of  men  and  their  conduct,  under  such  circumstan- 
ces; and  the  jury  has  decided  that  the  railroad  officials  were 
not  wanting  in  extraordinary  diligence.  We  think  their  ve^ 
diet  is  not  strongly  and  decidedly  against  the  weight  of  testi- 
mony. Indeed,  we  incline  to  think  the  weight  of  testimony 
is  with  the  verdict.  It  is  very  easy,  after  the  event,  to  see 
how  all  might  have  been  saved  ;  but  the  jury  had  a  right  to 
consider  the  matter  as  though  they  were  present,  without  a 
knowledge  of  the  final  catastrophe,  and  to  ask  themselves 
what  was  prudence,  under  the  circumstances,  as  they,  in  ftct, 
existed,  at  each  moment,  as  events  transpired. 

On  the  whole,  we  think  a  new  trial  ought  not  to  have 
been  granted.  If  such  a  verdict  as  this,  under  such  evidence 
as  this,  can  be  set  aside,  tliQ  right  of  the  jury  to  judge  of 
facts  is  gone. 
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A.  M.  Parker,  plaintiff  in  error,  vs.  The  Fulton  Loan 
AND  Building  Association,  defendant  in  error. 

1«  Where  an  action  was  brouj^ht  by  a  stockholder  in  a  Building  and  Loan 
Association  to  recover  back  usury  paid,  in  a  settlement  with  them  of 
the  notes  and  mortgages  executed  for  the  sums  of  money  he  had  re- 
ceived, and  the  plaintiff,  beiug  put  upon  the  stand  testified,  amoug 
other  things,  that  in  such  settlement,  he  had  paid  over  $8,000  00  more 
than  principal  borrowed  and  legal  interest  and  that  the  bill  of  partic- 
ulars attached  to  his  declaration  was  correct,  and  showed  prima  facie 
eTidence  of  such  fact,  and  there  was  no  proof  of  the  constitution  and 
by-laws  of  such  Association  before  the  Court,  and  the  Court  granted  a 
non-suit,  and  overruled  the  motion  of  plaintiff  to  open  such  case^  and^ 
offer  additional  testimony  : 

Heldf  firstf  Thai  usury  voluntarily  paid  may  be  recovered  back,  under 
the  laws  of  this  State ;  Code,  section  2025,  declares  the  contract  as  to 
Qsary  void,  and  is  in  affirmance  of  the  principles  of  the  common  law, 
as  has  been  settled  by  this  Court,  and  is  sustained  by  a  long  series  of 
decisions,  sanctioned  by  the  highest  and  most  eminent  judicial  auth- 
ority: 

2.  Hdd  €u;ain,  Under  the  facts  in  this  case,  there  was  sufficient  testi- 
mony to  have  caused  the  case  to  be  submitted  to  the  jury,  and  the  set- 
tlement relied  on,  under  the  principle  of  accord  and  satisfaction,  was 
not  conclusive  of  the  rights  of  the  plaintiff,  but  constituted  a  defense 
which  ought  to  have  been  submitted  to  the  jury : 

3.  Heid  agaitif  That  the  fact  of  plaintiff  being  a  shareholder  in  such 
Association  did  not  warrant  the  conclusive  presumption  against  him, 
that  there  was  no  usury  in  its  transaction  ;  this  may  or  may  not  appear 
from  its  constitution  and  by. laws,  and  the  nature  of  its  operations  in 
loaning  money,  but  without  such  proof  it  did  not  appear  from  the  facts 
before  the  Court: 

4.  Hdd  again^  The  motion  to  add  additional  testimony  ought  to  have 
been  allowed,  under  the  rule  laid  down  in  McColgan  vs,  McCay^  deci- 
ded by  this  Court. 

Non-suit.  Usury.  Accord  and  Satisfaction.  Before  Judge 
Hopkins.    Fulton  Superior  Court.     November,  1870. 

This  cause  is  reported  in  the  opinion. 

Arnold  &  Broyles,  for  plaintiff  in  error.  What  is  usu- 
ly :  2l8t  Ga.  R.,  620;  11th  N.  Y.  R.,  368 ;  2  Cow.  R.,  705; 
a  Parsons  on  C,  394 ;  Chitty  on  Con.,  704,  and  (n;)  7  Peters' 
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R,  109 ;  Story  on  C,  sec.  597.  It  may  be  recovered  back, 
after  voluntary  payment:  1st  Kelly,  140, 154, 155, 242; 6th 
Ga.  R.,  228 ;  10th  389;  2d  Wend.  R.,  481 ;  7  Cow.  R,  661 
Court  should  have  allowed  other  evidence :  25th  Ga.  B.,  63L 

HiLLYER  &  Brother  ;  A.  W.  Hammond  &  Son,  for  d^ 
fendant.  Usury  purged  by  contract:  BlydenbnrgonN.,33; 
2d  Stewart's  R.,  63 ;  1st  Kelly,  403 ;  6th  Ga.  R.,  253.  A^ 
cord  and  satisfaction :  R.  Code,  sec.  2827  et  aeq.;  2l8t  6a.  &t 
592;  Mistake  not  caused  by  other  party  no  cause  of  relief: 
R  Code,  sees.  2594,  3055. 

LOCHRANE,  C.  J. 

This  case  was  an  action  brought  to  recover  back  money 
paid  as  usury.     The  declaration  sets  forth  that  the  defeodaat 
is  indebted  to  the  plaintifl,  in  the  sum  of  $4,605  75,  and  it 
brought  in  the  usual  form  of  actions  for  money  had  and  re* 
ceived,  the  items  making  up  the  usurious  interest  being  it- 
tached  as  a  bill  of  particulars.     The  defendant  pleaded  tlie 
general  issue,  and  the  case  came  on  for  trial.     During  tlie 
progress  of  the  case  in  the  Court  below,  the  defendant  ibo 
pleaded  accord  and  satisfaction.     The  plaintiff  was  put  upas 
a  witness,  and  testified  that  the  bill  of  particulars  was  correet) 
and  that  he  had  paid  the  defendant  the  items  in  said  bill  of 
particulars  in  payment  of,  and  for  the  use  and  loan  of  thesniBB 
of  money  stated  in  said  bill  of  particulars.     He  also  testifiedi 
that  he  had  paid  $6,500  00,  in  city  property,  belonging  to  . 
him,  to  the  defendants,  and  upon  which  they   held  certtii 
mortgages.     The  city  property  in  the  trade,  was  valued  at 
$6,500  00,  and  he  received  $740  00,  the  amount  the  prop- 
erty in  value  exceeded  the  claims  of  the  defendant.    On  crotf- 
examination,  he  stated  that  he  was  a  member  of  the  FoltoD 
Loan  and  Building  Association,  and  that  he  bad  owned  t 
hundred  shares  of  its  stock,  and  had  borrowed  on  such  shares, 
as  a  member  of  the  Associatoiu,  in  the  usual  mode  in  whiflli 
such  association  lets  out  such  funds  to  its  members,  and  npoa 
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Ae  terms  prescribed  id  its  constitution  and  by-laws.  At  each 
time  a  mortgage  and  note  were  executed  for  the  security  of 
lie  money  borrowed ;  that  the  first  sum  he  obtained  from  the 
iflsociation,  was  at  eighty-one  per  cent  premium;  that  on 
he  8th  of  March,  1868,  he  had  a  settlement  of  the  claims 
leld  against  him,  on  account  of  the  moneys  he  received  or 
lonowed;  that  nothing  was  said  about  usury  in  the  settle- 
oent;  and  in  pursuance  of  such  settlement,  he  conveyed  the 
iroperty,  which  was  of  the  value  of  $6,500  00. 

Plaintiff  closed,  and  defendant  moved  for  a  non-suit,  which 
;he  Court  granted;  when  plaintiff  moved  the  Court  to  proceed 
x>  introduce  further  evidence,  which  motion  was  objected  to 
ind  sustained  by  the  Court,  and  tlie  non-suit  was  entered. 
Fbe  case  comes  before  this  Court  from  the  exception  filed  to 
Ihe  judgment  of  the  Court  below,  and  the  main  and  control- 
Rng  question  of  this  case,  is  whether  there  was  sufficient  pri-- 
mafaeie  evidence  to  have  invoked,  in  this  case,  a  submission 
to  the  jury. 

This  Court  has  held,  that  slight  evidence  will  be  sufficient 
h>  cause  the  case  to  be  submitted  to  the  jury  for  their  decis- 
ion; and  the  authority  of  this  Court,  by  repeated  decisions, 
RiaUins  this  proposition.  Was  there  testimony  in  this  case 
Rifficient  to  have  it  submitted  to  the  jury?  It  is  argued  that 
the  settlement  in  this  case  operated  as  an  accord  and  satisfao- 
lioo,  and,  as  it  appeared  from  the  testimony  of  the  plaintiff 
bimself,  that  it  was  conclusive,  and  barred  the  right  of  plain- 
itf  to  recover;  that,  conceding  usury  to  have  existed  in  the 
Nriginal  contract,  it  was  purged  by  the  agreement  and  settle- 
Bent  of  the  parties,  and  was  the  compromise  of  a  doubtful 
light  disclosed  by  the  testimony;  in  the  fact  that  he  was  a 
Imrebolder  in  said  Association,  and,  under  the  rule  laid 
town  in  21  Georgia^  592,  relative  to  such  A^sciation,  and 
BOney  borrowed  by  shareholders  therein.  It  was  also  argued 
More  US  that  usury  paid  on  a  contract  extinguished,  cannot 
low  be  recovered  back  in  Geoi^ia,  there  being  nothing  illegal 
ir  penal  in  it     We  have  examined  these  various  questions 
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with  careful  oonsideratioiiy  and  will  now  proceed  to  deliver 
the  judgment  of  the  Court  thereon. 

1.  And  first  as  to  whether  usury  voluntarily  paid  cso  he 
recovered  back,  under  section  2025  of  the  Code.  WedoBOt 
deem  it  necessary  to  go  into  the  history  of  usury,  as  this 
question  has  been  the  subject  matter  of  much  learned  disqiii- 
sition,  and  has  attracteil  the  attention  of  statesmen  and  leg- 
islators for  nearly  a  century.  This  Court,  in  1st  Kelly,  liid 
down  the  rule,  tliat  usury  paid  could  be  recovered  back.  In 
Whitehead  vs.  Pecky  Judge  Lcmpkix.  in  construing  theAet 
of  1822,  which  declared  that  usurious  contracts  should  Ml 
be  void,  seriously  doubted  whether  usury  voluntarily  piidy 
could  be  recovered  of  or  by  anybody.  Our  Code  decliw 
the  efi'ect  of  usury  is  to  annul  and  make  void  the  contnet 
for  the  usury.  It  does  not  provide  for  any  remedy  by  suit, 
but  leaves  the  question  upon  the  principles  settled  by  akNig 
series  of  decisions,  and  sanctioned  by  the  highest  and  mort 
eminent  judicial  authority. 

We  are  not  unaware  of  the  fact  that  cases  may  be  cited  aoder 
somewhat  similarity  of  statutes,  where  a  different  constructioB 
has  been  ably  maintained,  as  in  21  Texas,  441 ;  16  La.,  A.  Ni 
217;  28III.,dl9;  29111.,  184;  9Iowa,37G;  12Iowa,300. 
The  principle  held  is,  substantially,  that  the  statute  gives  a 
defense  but  not  a  right  of  action ;  that  the  plea  of  usury  is 
a  privilege  the  party  could  avail  himself  of,  and  his  failiag 
to  do  so  deprived  him  of  any  remedy  to  reoover  back  tiie 
usury  paid. 

But  these  innovations  upon  the  common  law  are  weighed 
down  by  an  almost  overwhelming  mass  of  authority,  and  the 

opinion  of  Lord  EUeuborough  in   vs ,  and 

the  reasons  he  gave  for  the  contrary  doctrine  have  beenano- 
tioneil,  if  not  with  unanimity,  whh  almost  universal  appro- 
val. In  Vermont,  Maine,  Pennsylvania,  New  York,  Teoa- 
essee,  Indiana,  Kentucky  and  Wisconsin,  we  have  examined 
cases  which  support  the  rule  laid  dowu  by  this  Court,  in  let 
Kelly,  and  subsequently  sustained  by  this  Court  io  36  Gmt- 
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fia  Beports^  509.  And  upon  a  fair  construction  of  the  seo- 
tion  of  the  Code  alluded  to,  with  a  fnll  consideration  of  its 
fcJBtory  and  the  principles  of  law  it  was  intended  to  enun- 
tiatei  we  are  satisfied  that  it  is  but  an  affirmauee  of  the  prin- 
nples  of  the  common  law^  and  concur  in  the  decisions  of  this 
Ooort  in  the  premises. 

2.  With  the  assertion,  then,  of  this  principle  that  usury 
paid  may  be  recovered  back,  was  there  sufficient  in  the  proof 
in  this  case  to  constitute  slight  evidence  of  usury  in  the  trans- 
MdoQ  to  which  it  referred?  If  there  is,  then  we  are  not  sat- 
iified  but  what  the  Court  below  ought  to  have  submitted  to 
the  jury  the  question  in  this  case.  The  settlement,  as  proven^ 
ITM  not  in  itself  sufficient  to  have  taken  the  case  from  the 
imisideration  of  the  jury.  It  was  not  such  conclusive  evi- 
dence as  barred  the  plaintiff's  rights,  but  constituted  such  a 
bdefenae  to  the  recovery  sought,  as  ought  to  have  been  sub- 
mitted to  the  consideration  of  the  jury  upon  the  charge  of 
the  Court  under  the  rules  of  law.  The  fact  that  property 
waa  paid  in  such  settlement,  under  the  proof  in  this  case, 
.became  prima  fade  the  equivalent  of  money.  And  the  ac- 
tion for  money  had  and  received,  could  be  maintained  thereon. 
^And  that  the  excess  was  paid  back  to  the  plaintiff,  would 
^lot  change  the  general  principle.  The  proof  in  this  case,  in 
4he  opinion  of  this  Court,  was  sufficient  to  have  carried  it  to 
ihe  jury  upon  the  whole  evidence  to  have  been  considered 
^  them.  The  loan  and  excess  of  interest  over  legal  rates 
paid,  made  a  case  which  required  evidence  of  the  nature  and 
^aracter  of  the  loan. 

3.  The  mere  statement  that  he  belonged  to  the  Association 
did  not  authorize  the  conclusive  presumption  that  there  was 
jK^oaury  in  its  transaction.  This  fact  may  or  may  not  ap- 
pear from  its  constitution  and  by-laws,  and  the  nature  of  its 
.afierations ;  but  without  such  proof  it  is  impossible  for  the 
lOaurt  to  arrive  at  any  satisfactory  conclusion,  under  the  facts 
ioi  the  case.  From  the  evidence,  for  the  use  of  the  principal 
-^ritiiin  one  year,  there  appears  to  have  been  over  $3,000  00 
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paid  back  more  than  principal  and  legal  interest,  and  whik 
this  may  be  satisfactorily  explained  by  proof,  the  Court  en- 
not  conjecture  the  mode  or  manner  of  arriving  at  it  bj  the 
mere  statement  that  he  was  a  stockholder,  and  borrowed  m- 
der  the  terms  of  its  constitution  and  by-laws. 

4.  Again,  in  the  opinion  of  this  Court,  the  motion  nnda 
to  reopen  tlie  non-suit  before  it  was  entered,  oaght  to  hm 
been  allowed.  In  McColgan  vs.  McCay^  it  was  held  bytUi 
Court  that  it  is  almost  a  matter  of  course  to  let  in  new  evi- 
dence on  a  point  to  save  a  non-suit.  Bexning,  delivering 
the  opinion,  states,  the  practice  is  commended  by  eveiyeoB- 
sideration  of  expediency.  And  while  the  record  does  Ml 
disclose  what  additional  proof  was  offered,  that  was  a  qoei- 
tion  subsequently  to  be  determined.  The  motion  wastoopn 
the  case  to  introduce  testimony.  This  ought  to  have  bea 
allowed,  especially  as  it  appears  that  the  non-suit  had  Ml 
been  entered  on  the  minutes.  And  for  these  reasons  we  re- 
verse the  judgment  of  the  Court  below. 


Thomas  L.  Lackey,  plaintiff  in  error  r«.  The  GfiOBGli 
Home  Insurance  Company,  defendant  in  error. 

Under  section  2770  of  the  Revised  Code  of  this  State,  ''a  second  nui- 
ranee  on  the  same  property,  without  the  consent  of  the  insarer  ToUi 
his  policy."  And  this  is  true  even  though  the  second  insaranoe,  nSd 
upon  its  face,  is  voidable  by  the  second  company  on  the  ground  of  tkl 
failure  of  the  insured  to  give  it  notice,  at  the  time  the  policy  wig  pn^ 
cured,  of  a  prior  insurance  of  the  same  property  in  another  comptoj. 

Insurance.  Before  Hon.  John  Collier,  presiding  bf 
consent.     Fulton  Superior  Court.     December,  1870. 

This  was  assumpsit  by  Lackey  against  said  company,  npoi 
its  policy  of  insurance  for  $850  00  on  his  two-story  tnaA 
dwelling-house^  and  $150  00  on  his  one-story^  framed  rton- 
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boQflei  issued  at  Columbus,  Georgia,  on  the  23d  of  August, 
lS67y  and  to  run  one  year.  One  of  the  stipulations  of  this 
policy  was:  '' This  policy  is  made  and  accepted  in  reference 
lo  the  conditions  therein  contained,  which  are  to  be  used  in 
order  to  explain  the  rights  and  obligations  of  the  parties  to 
Ibis  contract,  in  all  cases  not  herein  specially  provided  for/' 
And  one  of  the  conditions  therein  specified,  was:  ''And 
provided  further,  if  the  assured  shall  have  already  any  other 
msarance  against  loss  or  damage  by  fire  on  the  property 
koreby  insured,  or  shall  hereafter  procure  any  further  insu- 
BUioe  thereon,  without  notice  to  and  written  consent  of  this 
MQipaoy  endorsed  hereon,  this  policy  shall  then  be  null  and 
md.  And  if  any  subsequent  insurance  shall  be  made  upon 
Hie  property  herein  named,  which,  with  other  sums  insured, 
Aall,  in  the  opinion  of  this  company,  amount  to  an  over-in- 
mvanoe,  said  company  reserves  the  right  to  cancel  this  policy, 
bgr  paying  to  the  assured  the  unexpired  premium  pro  rcUaJ^ 
The  defense  was,  that,  when  this  policy  was  issued,  Lackey 
had  other  insurance  on  said  property,  and  during  its  contin- 
uance took  yet  other  insurance  on  said  property,  of  which 
be  gave  defendant  no  notice.  Lackey  testified  that  the  said 
property  was  his,  was  worth  $2,700  00,  the  two-story  house 
being  worth  $2,200  00  and  the  other  $500  00 ;  that  they 
were  destroyed  by  fire  in  October,  1867 ;  that  he  made  proof 
of  loss  and  gave  notice  according  to  the  requirements  of  the 
policy. 

This  policy  and  proof  were  read  in  evidence.  The  proof 
lliited  that  when  burnt,  the  property  was  insured  also  in  the 
Security  Insurance  Company^  of  Louisville,  Kentucky,  to- 
ivil;  for  $800  00  on  said  dwelling-house,  from  the  26th  of 
S^itember^  1867,  for  one  year,  and  in  the  ^tna  Insurance 
Oompany,  for  six  months,  from  the  12th  of  February,  1867, 
Ibr  $200  00  on  the  dwelling  and  store,  and  $600  00  on  his 
of  groceries  in  said  buildings.  These  two  policies 
ftlao  read  in  evidence.  They  contained  like  stipula- 
ilbni^iuid  oonditions  with  that  of  defendant  aforesaid.    Oa 
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neither  policy  was  there  any  memorandum  of  any  insanoee 
other  than  that  expressed  in  it^  and  Lackey  testified  that  he 
gave  to  neither  notice  of  the  prior  or  subsequent  insanuMA 
He  denied  stating,  after  the  fire,  to  the  agents  of  the  two  lilt 
named  companies  that  he  had  no  other  insurance.  He  nil 
he  never  had  read  either  policy.  Here  plaintiff's  cause  iw 
rested.  A  motion  for  non-suit  because  the  defendant's  policf 
was  avoided  by  said  prior  and  subsequent  insurance  mi 
made,  but  the  motion  was  overruled. 

The  agents  of  the  defendant  and  said  other  companies  eidb 
testifieil  that  they  had  no  notice  of  said  otiier  policies.  The 
agents  of  the  ^tna  and  Security,  both  testified  that  Liehj 
told  each  of  them,  repeatedly,  aAer  the  fire,  that  he  had  no 
insurance  other  than  in  their  respective  companies.  Andthe 
agent  of  the  Security  testified  that  Lackey  made  ont  proof  of 
his  loss  against  the  Security  company,  therein  swore  he  had 
no  insurance  but  theirs,  but  subsequently  said  he  wished  to 
show  this  proof  to  his  brother,  got  it  and  never  returned  % 
nor  made  any  furtlier  claim  on  the  Security  company. 

The  Court  charged  the  jury  that ''  if  plaintiff,  since  he  pn^ 
cured  the  policy,  sued  on,  from  defendant,  obtained  other  pol- 
icies of  insurance  on  tlie  same  property,  and  that  without 
giving  notice  of  the  existence  of  such  previous  (Kilicy  toaueb 
subsequent  insurer,  or  of  such  subsequent  insurance  to  aoch 
previous  insurer,  thougli  that  might  void  the  last  policy,  Jit 
it  would  not  void  the  first  policy,"  etc.  The  jury  found  fir 
plaintiff. 

Defendant  moved  for  a  new  trial,  upon  the  grounds  that 
the  verdict  was  contrary  to  law,  etc.,  and  that  said  cfaaigt 
was  wrong.  A  new  trial  was  granted  on  this  last  gronadL 
That  is  assigned  as  error. 

D.  P.  Hill  ;  T.  P.  Westmoreland,  for  plaintiff  in  error. 
What  is  double-insurance :  Phil,  on  Ins.,  sees.  359,  867, 
868;  5th  Hill's  R.,  298;  49th  Penn.  R.,  14.  Policy  good 
as  to  part  where  parts  are  separable:  17th  Mo.  R.,  25S.   If 


ATLANTA,  JANUARY  TERM,  1871.         459 

Lackey  vs.  The  Georgia  Company. 


apoond  policy  is  void|  first  is  valid:  23d  Pick  R.,  418;  4 
Allen  (Masfi.)  R.,  217;  6  Cusli.,  (Mass.)  342;  2  Watts  &  S. 
(Penn.)  R.,  506;  37tli  Maine  R.,  137;  6th  Ohio  R.,  466; 
Parsons  on  C,  458;  4  Zabriskie,  448;  R.  Code,  sees.  2761, 
8770;  6  Wend.  R.,  488. 

I*.  J.  Glenn  &  Son,  for  defendant.  Defendant's  poliojr 
void  for  want  of  notice:  16  Peters'  U.  S.  R.,  496;  4  How- 
ard's U.  8.  R.,  220;  20  Barb.  (X.  Y.)  R.,  635;  22  N.  Y. 
K.,  402 ;  6th  Ohio  R.,  467 ;  David  vs.  Hartford  Ins.  Co., 
Snpreme  Court  of  Iowa,  April,  1862;  R.  Code,  sec.  2770; 
40tii  Ga.  R.,  135.  This  policy  is  entire,  and  being  second, 
without  notice  of  other,  is  void  :  10  Cush.  (Mass.)  R.,  587 ; 
.8  Gray  (Mass.)  R.,  583 ;  8th,  33 ;  25th  Barb.  (N.  Y.)  R., 
jl97 ;  46th  Maine  R.,  472 ;  47th,  403 ;  51st,  110.  Improper 
idiarge:  30th  Ga.  R.,  133.  Construction  of  contracts:  R^ 
Code,  sec,  276.     Amount  of  recovery :  R.  Code,  sec.  2772. 

McCay,  J. 

Without  doubt,  there  is  an  irreconcilable  conflict  in  the 
•Dthorities  upon  this  question.  Upon  one  side,  are  the  Su- 
freme  Courts  of  Massachusetts  and  Pennsylvania:  23  Pick 
IL,  418 ;  4  Allen  Mass.  R.,  217 ;  6  Cushing  R.,  342 ;  2  Watts 
sod  Sei^t  R.,  506;  37  Maine  R.,  137.  On  the  other  side, 
the  Supreme  Court  of  the  United  States,  and  the  Supreme 
Cburfc  of  New  York;  16th  Peters'  R.,  496;  4  Howard  R., 
220;  20  Barbour  R.,  636;  22  N.  Y.  R.,  402;  5  Ohio  B., 
467.  The  former  Courts  hold  that  the  second  policy  does 
not  void  the  first,  unless  the  second  be  a  valid  one— one 
tiist  can  be  recovered  upon — and  that,  if  the  second  com- 
pany's policy  can  be  shown  to  be  void,  even  in  consequence 
of  the  fraudulent  representations  of  the  insured,  the  condi- 
tion of  the  first  policy  is  not  broken,  because  there  is,  in  fact, 
|IO  seoond  insurance.  The  other  cases  hold,  that  if  the  seo- 
.,ifcad  policy  is  apparenUy  good,  good  upon  its  face,  if  to  void 
li^  fwoof  most  be  introduced,  especially  if  that  proof  be  the 
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fraud  of  the  insured,  then  the  condition  of  the  first  poliqrii 
broken. 

A  good  deal  may  be  said  in  favor  of  both  of  these  viewii 
Supposing  that  the  object  of  the  condition  is  merely  to  pro> 
vide  that  the  taking  of  the  second  policy  shall  beconsidend 
an  abandonment  of  the  first,  it  may  not  be  fair  to  hold  that 
the  insured  has  given  up  his  grasp  upon  the  first  until  he  hu 
clearly  a  hold  upon  the  second.  Again,  it  may  be  said  tint 
here  is  a  condition  imposed  by  the  company,  on  its  own  pd- 
icy,  over  \ts  own  signature,  and  it  is  to  be  construed  moit 
strongly  against  it;  and,  as  it  is  literally  true  that  there  isao 
second  policy,  the  words  of  the  condition  are  not  broken. 

In  favor  of  the  view  taken  in  New  York,  and  by  the  Su- 
preme Court  of  the  United  States,  it  may  be  said  thatitist 
violation  of  all  principle  to  permit  one  to  set  up  his  owi 
fraud;  that  it  is  beneath  the  dignity  of  a  Court  of  jusUoeti 
sit  by  and  aid  one  to  impose  an  obligation  upon  anothtf|bf 
showing  that  he,  the  plaintiff,  has  been  guilty  of  a  faleehood. 
We  do  not  think   it  necessary  to  undertake  to  show,  upot 
principle,  which  of  these  eminent  tribunals  is  right    The 
decisions  in  all  these  cases  turned  u[K>n  the  contra4stj  uponiti 
terms,  and  upon  its  meaning.     The  question  here  turns,  not 
so  much  upon  the  contract  as  upon  our  statute.     Our  Code, 
section  2770,  enacts  as  follows:  ''A  second  insurance,  nnles 
by  consent  of  the  insurer,  voids  his  policy."     Any  oontFMt 
made  here,  is  made  under  this  statute,  no  matter  where  the 
company  resides.     And  this  law  would  make  void  the  fint 
policy,  though  nothing  was  said  in  it  about  a  second  polief. 
The  case  in  Georgia,  therefore,  turns  rather  on  the  law  thtt 
on  the  contract. 

The  law  is  founded  in  public  policy;  it  is  intended  topio- 
tect,  not  only  insurance  companies,  but  the  public  against  the 
evils  of  double  insurance.  It  is  found  that  to  permit  doobb 
insurances,  is  to  afford  a  temptation  to  sclf-incendiaries,  who 
are  a  danger  in  the  community.  The  man  who,  to  get  tfa< 
benefit  of  an  insurance^  sets  fire  to  his  own  property,  eodas- 
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gers  the  property  of  his  neighbor.  The  object  of  the  law  ia 
to  prevent  double  insurance ;  to  stop,  if  possible,  the  exist- 
ence of  property-holders,  with  over-insurance  upon  their 
property. 

Now,  it  is  just  as  entirely  within  this  public  policy  to  have 
Wk  fiecond  insurance,  which  one  tliinks  is  good  as  to  have  one 
which  is  really  good.  The  danger  of  a  burning  is  the  same 
in  both  cases — nay,  the  very  fact  that  one  has  fraudulently 
procured  an  over-insurance  is,  prima  faciei  a  suspicious  cir- 
<ninastance.  The  public  evil,  which  the  law  intended  to  pre- 
vent, 13  just  the  same,  perhaps  greater,  if  the  second  insurance 
be  a  fraudulent  one. 

Technically,  it  may  be  true  that  there  is  no  second  insu- 
rance; but  to  give  this  construction  to  the  statute,  would,  as 
it  seems  to  us,  be  indeed  sticking  in  the  bark.  Such  is  not 
€he  usual  mode  of  construing  even  criminal  statutes.  Our 
law  against  bigamy  provides  a  punishment  for  one  who  mor- 
w%es  having  at  the  time  another  wife  living.  But,  says  this 
mode  of  reasoning,  the  second  marriage  is  void,  one  cannot 
TMurry  with  a  wife  living.  So,  too,  we  make  it  penal  to  alter 
a  promissory  note;  yet,  in  fact,  the  alteration  is  void^  and  if 
detected  can  hurt  no  one. 

Liaws  are  not  to  be  so  construed.  We  must  look  to  the 
manifest  intent  of  the  law,  and  take  care  not  to  give  it  such 
a  construction  as  will  make  the  intent  fail.  The  manifest 
intent  in  this  law  is  to  prevent  the  existence  of  persons  in 
the  community  who  have  an  inducement  to  set  their  houses 
an  fire.  To  say  that  this  law  does  not  apply  to  the  case  of 
a  man,  who,  in  fact,  has  this  inducement,  but  who,  if  his 
fraud  is  discovered,  cannot  get  the  benefit  of  it,  is,  as  it  seems 
to  ns,  making  the  law  of  very  little  effect.  We  can  easily 
■ee  how  this  insurer  might  get  the  benefit  of  both  policies.  His 
fiiilure  turns  only  on  his  being  found  oxiL  Perhaps,  even 
iloW|  this  second  company  does  not  know  of  the  existence  of 
the  first  policy,  and  if  the  plaintiif  recovers  from  the  Homei 
he  may  yet  sue  the  other.    In  a  suit  against  them  he  would 
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not  be  bound  by  anything  he  now  sets  up.  Perhaps  heeui| 
notwithstanding  his  present  plea,  show  that  he  did  give  the 
second  company  notice.  Are  they  parties  here?  Do  they 
know  all  he  now  admits? 

We  are  clear  that  the  taking  out  the  second  polii^  witkNifc 
the  consent  of  the  first  company  'Wolds  the  policy/'  and 
that  the  other  fact,  to- wit :  that  this  second  policy,  as  tppem 
from  the  proof,  is  capable  of  being  resisted  and  treated  as 
null  by  the  company  that  issued  it,  in  consequence  of  tbe 
misrepresentations  of  the  insured,  does  not  help  the  case. 

Judgment  affirmed. 


C.  Wai.la.cb,  Superintendent  Western  &  Atlantic  Eailroid, 
plaintiff  in  error,  vs.  Tu^CLIN  &  Steoall,  defeadants  iD 
error. 

1.  Where  a  sait  was  pending  in  a  Court  of  this  State  against  tbe  8flpl^ 
intendent  of  the  Western  k  Atlantic  Railroad,  apon  the  Act  of  M 
of  October,  1870,  to  authorize  the  lease  of  said  road,  and  before  itfi     ( 
lease  was  consummated:  , 

Heldf  Under  the  8th  section  of  such  Act,  which  proTides  for  the  lettI^ 
ment  of  the  liabilities  of  said  road  by  a  Board  of  Commisnotcn 
therein  named,  or  until  the  claim  has  been  yerified  bj  a  jadgmeatrf 
the  Court  having  jurisdiction  of  the  case,  that  the  Court  haWog  jvii* 
diction  of  the  case  may  proceed,  under  such  jurisdiction,  to  a  heiriv|i 
and  by  an  appeal  to  this  Court,  under  the  rules  of  law. 

2.  Where  a  suit  was  instituted  against  the  Western  ft  Atlantic  Uaiboii 
for  damages,  growing  out  of  a  breach  of  contract,  and  tbe  dedantioB 
alleged  that  the  contract  was  in  writing  and  had  been  lost : 

Held,  first f  The  remedy,  under  the  Code,  section  8910,  is  camalatif% 
and  does  not  deprive  a  party  of  his  right  to  sue  at  law. 

8.  Where  proof  of  a  loss  of  an  original  paper  is  made  before  the  Gotrti 
and  he  admits  secondary  proof  thereof: 

Held,  Under  sections  8714  and  8779  of  the  Code,  qneations  of  diltgcaci 
in  exhausting  the  means  of  information  for  primary  evidence,  aoc«iB* 
ble  to  the  party,  is  one  addressed  to  the  sound  discretion  of  the  Coait 
below,  with  which  this  Court  will  not  interfere,  except  where  it  hM 
been  flagrantly  abused. 
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IRThere  the  eyidence  apoa  the  breach  of  contract  exhibits  the  fact  that 
he  plaintiff  was  to  receive  a  certain  price,  and  the  amount  necessary 
or  the  performance,  afler  such  alleged  breach,  is  a  matter  of  fixed 
xmipiitation,  and  the  Court  charged  the  jury  on  the  measure  of  dam- 
^es  that  plaintiff  was  entitled  to  recover  the  whole  amount  sued  fori 
MB  what  would  have  been  his  expenses  in  performing  the  contract: 
Idf  That  the  actual  damages  which  tho  plaintiff  was  entitled  to  re- 
tOTer,  embraces  the  difference  between  the  cost  of  doing  the  work  and 
Im  price  to  be  paid  for  it.  The  law  requires  the  utmost  good  faith  iti 
Nation  to  contracts,  and  where  parties  refuse  to  carry  out %>ntract8 
Bto  which  they  have  entered,  the  party  injured  may  pursue  his  remedy 
br  damages,  and  the  measure  of  the  damages  for  such  breach  or  re- 
hial  to  carry  out  the  contract  will  be  computed  by  ascertaining  the 
irofits  of  the  enterprise,  afler  deducting  the  legitimate  and  actual  costs 
if  iu  execution ;  and,  in  the  view  we  entertain  of  the  law  of  this  case^ 
ho  charge  of  the  Court  below  was  error. 

When  a  motion  is  made  for  a  new  trial,  on  the  grounds  of  newly  dis- 
overed  evidence,  in  the  discovery  of  a  letter,  testified  to  as  the  con- 
rad  of  the  parties,  and  such  letter  referred  to  matters  of  defenso 
iroven  on  the  trial : 

Id  ^st,  That  applications  for  new  trial  on  this  ground,  and  the 
[oestion  of  diligence  and  materiality,  and  whether  it  is  cumulative 
m\j  or  goes  to  the  impeachment  of  a  witness,  and  whether  it  would 
live  changed  the  result,  will  be  closely,  if  not  critically,  scanned  by 
ko  Court : 

U  mgaiuj  Where  the  newly  discovered  evidence  is  reconcilable  with 
Im  other  proof  in  the  case,  or  if  there  appears,  on  the  whole,  suffi- 
Mat  eyidence  to  support  the  verdict,  the  Court  will  not  grant  a  new 
rial,  especially  where  the  Court  below  has  violated  no  rule  of  law  in 
■Imiitting  the  case  to  the  jury,  and  there  is  sufficient  evidence  to  sup- 
lOii  il,  and  he  has  refused  a  new  trial. 

fwlgment  affirmed,  with  instructions  to  deduct  from  the  amount  o  f 
iie  verdict  $2  00  per  month,  with  the  interest  thereon  for  three  years. 

Bflfect  of  Repeal.  Western  &  AtlaDtio  Railroad.  Seoon- 
[J  Evidence.  Measure  of  Damages.  Profits.  New  Trial, 
imalattve  Evidence.  Before  Judge  Hopkins.  Fulton 
perior  CTourt.    November  Term,  1870. 

In  August,  1867,  Tumlin  &  Stegall  averred  that,  od  the 
tof  December,  1857,  Spullock,  then  Superintendent  of  the 
cstern  &  Atlantic  Railroad,  in  his  official  capacity  as  such, 
iplojred  them  to  supply  with  water  a  tauk^  at  Shanghai 
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station,  on  said  road,  for  five  years  from  the  oompletioD  of 
the  necessary  works  therefor,  to-wit:    An   hydraulic  nn, 
pipes  and  fixtures,  all  to  he  furnished  by  plaintiffs,  for  which 
Spullock,  as  Superintendent,  agreed  to  pay  them  $1  00  per 
day,  payments  to  be  made  per  month ;  that  they  erected  nid 
works  at  a  cost  of  $700  00,  which  were  sufficient  to  perfem 
the  service  for  five  years,  and  on  the  Ist  of  March,  1858, be- 
gan to  sapply  water,  and  continued  so  to  do  till  March,  1860, 
when  defendant  discontinued  the  use  of  said  tank  and  tore  it 
down.     Because  they  were  ready  to  go  on  and  were  prohibit- 
ed by  defendant,  they  claimed  pay,  at  said  rate,  for  the  whole 
time.     They  averred  that  this  contract  was  in  writing,  hot 
had  been  lost,  that  the  defendant  refused  to  pay  on  demandi 
etc.     The  defendant  pleaded  the  general  issue  and  Statute  of 
Limitations,  four  years.     The  defendant's  counsel  moved  to 
dismiss  the  suit,  because  it  was  based  upon  a  lost  instrumeiiti 
which  had  not  been  established  according  to  the  statute  fiir 
such  cases  provided.     This  motion  was  overruled. 

Plaintiffs  introduced  evidence  as  follows: 

Lewis  Tumlin,  one  of  the  plaintifis,  testified  as  followi: 
In  1857  or  1858,  Tumlin  &  Stegall,  through  me,  roadei 
contract  with  James  M.  Spullock,  then  the  Superintendent  of 
the  Western  &  Atlantic  Railroad.     Said  contract  was  reduced 
to  writing,  and  signed.     I  had  the  writing  in  my  posBeenoB, 
and  afterwards  (perhaps  about  1861) — but  I  do  not  remem- 
ber the  year  exactly — handed  it  to  Hawkins  F.  Price,  oneof 
the  members  of  a  legislative  committee  appointed  to  investi- 
gate the  affairs  of  the  Western  &  Atlantic  Railroad.     Her^ 
ceived  it  as  a  member  of  the  committee,  and  not  as  a  privelB 
individual.     A  copy  of  said  contract  was  subsequently  m- 
eluded  in  the  printed  report  of  said  committee.     The  or^f- 
inal  is  not  now  in  my  possession,  and  I  know  not  where  it 
is.     I  believe  it  to  be  lost.  Have  never  seen  it  since  I  handed 
it  to  Price.     I  have  inquired  of  Price  for  it  several  timfl^ 
and  he  answered  that  he  did  not  have  it,  and  did  not  know 
what  had  become  of  it.     Have  not  inquired  of  any  other 
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member  of  the  committee,  nor  at  any  office  in  the  State- 
Boiise,  nor  had  any  search  made  among  the  papers  of  the 
Xiegislatiire.  Have  mentioned  it  to  Campbell  Wallace  while 
lie  was  Superintendent,  who  could  neither  find  the  original 
nor  one  of  the  reports  containing  a  copy.  He  said  he  would 
get  a  copy  of  the  report,  if  possible,  but  stated  afterwards 
that  none  could  be  found,  or  that  he  had  failed  to  find  any. 
My  impression  is  that  Price  was  the  person  to  whom  I 
gave  the  writing — that  is  my  best  recollection.  He  was  from 
my  own  county,  (Bartow)  and  was  on  the  committee.  The 
contract,  as  agreed  on  and  set  out  in  the  writing,  was  this: 
Tumlin  &  Stegall  were  to  lay  down  pipes,  etc.,  and  keep 
np  a  running  stream  of  water  at  Shanghai  Station  on  the 
Bail  road  for  the  term  of  five  years,  for  which  the  road  was 
to  pay  them  one  dollar  a  day  for  the  whole  term,  Sundays 
inclii<Ie<l,  the  days  of  each  month  to  be  paid  for  at  the  end  of 
each  month. 

The  plaintiffs  went  on  to  perform  their  part  of  the  con- 
tract.    They  bought  a  piece  of  land  with  a  good  spring  upon 
it,  and  by  meansof  pipes  carrie<1  the  water  from  said  spring 
to  the  station,  about  a  hundre<!  and  fifty  yards,  and  kept  up 
a  running  stream  for  something  like  two  years.     The  stream 
was  still  running  when  the  tank  was  pulled  down  by  the 
authorities  of  the  road,  and  the  plaintiffs  were  ready   and 
willing  to  have  kept  it  running  from  that  time  to  the  end  of 
the  five  years.     The  works  as  then  existing  were  apparently 
sufficient,  without  other  expense  than  the  wages  paid  Mrs. 
Reeves  for  attending  to  them,  to  supply  the  stream  for  the 
whole  term.     The  plaintiffs   paid  Mrs.  Reeves  about  two 
dollars  per  month.     Her  business  was  to  see  that  no  trash 
washed  into  the  pipes,  and  that  the  stream  was  kept  running. 
She  was  employe<l  and  attended  to  the  business  as  long  as 
the  tank  stood  and  the  road  would  use  the  water.  The  plain- 
tiffs gave  no  consent  to  tiie  act  of  the  road  in  taking  down 
the  tank  and  ceasing  to  receive  water. 
*    The  land  purchased  was  either  ten  or  forty  acres,  I  do  not 
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remember  which,  aud  was  of  value  only  for  the  apring  tod 
for  this  purpose.  It  was  not  wanted  by  the  plaintifi  kt 
any  other  purpose,  and  would  not  have  been  bought  by  then 
if  til  is  contract  for  supplying  water  had  not  been  made.  It 
is  still  their  property,  but  they  have  no  use  for  it  Uf 
recollection  is  that  it  cost  $100  00  or  $200  00,  but  Stegill 
thinks  it  cost  $250  00,  and  perhaps  he  is  more  likely  to  bt 
correct,  as  he  gave  more  attention  to  executing  the  oontnct 
than  I  did.  Indeeil,  the  whole  matter  of  erecting  theneoei- 
aary  works  was  under  his  charge,  and  I  do  not  reoolleci  thit 
I  was  ever  at  the  spring  after  the  work  was  finbhed.  I  do 
not  know  whether  any  rams  for  elevating  the  water  w€it 
put  up  there  or  not.  The  whole  expense  to  the  plaintifi  ^ 
starting  the  water  to  run,  according  to  contract,  including 
cost  of  the  land,  was  $600  00  or  $700  00.  So  I  think,  froa 
my  best  recollection,  and  in  view  of  this  expense,  I  thoogU 
the  contract  rather  a  hard  one.  The  pipes  were  of  cast  iroBp 
and  are  all  there  yet,  as  they  were  placed  in  the  ground  whei 
the  work  was  first  done. 

I  have  never  received  one  cent  under  said  contract.  Mooef 
to  pay  us  was  sent  up  the  road  several  times,  as  I  undersUodi 
but  only  at  the  rate  of  $20  00  a  month.  I  would  not 
receive  it,  because  not  enough,  according  to  contract,  tod 
I  gave  strict  orders  to  Stegall  not  to  receive  it.  Whilst  Dr. 
Lewis  was  Superintendent  of  the  road,  I  conversed  witk 
him  several  times  in  regard  to  paying  us.  He  refused  to 
pay  more  than  $20  00  per  month,  saying  that  SpuUock  had 
agreed  to  pay  too  much.  He  admitted  that  the  water  ran  ii 
a  beautiful  stream.  The  written  contract  was  then  in  af 
possession,  but  I  did  not  show  it  to  him,  so  far  as  I  nov 
recollect. 

This  evidence  of  the  contents  of  the  writing  came  in  over 
objection  of  defendant's  counsel,  upon  the  ground  that  tbi 
loss  of  the  original  was  not  sufficiently  shown. 

Stegall  testified  the  same,  in  substance,  as  to  performaM^ 
and  that  nothing  was  paid  to  him.     Spullock  testified  to  thft 
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nmtract  sabstantially  as  Tumlin  did.  Mr.  and  Mrs.  Reeves 
Itttified  to  keeping  up  the  supply  of  water  as  averred,  so 
long  as  defendants  would  receive  it.  Demand  and  refusal 
if  settlement  before  suit  being  shown,  plaintiffs  dosed. 

-  Defendant's  counsel  read  the  interrogatories  of  Dooly,  Su- 
psrvisor  of  the  road,  to  show  that  such  contract  was  not 
■mde,  and  that  plaintiiT  had  been  paid  something  for  such 
^M>rky  and  closed.  The  Court  then  charged  the  jury,  among 
oilier  things  not  excepted  to,  as  follows : 

'  ^In  this  case  the  plaintiffs  do  not  seek  to  recover  damages 
ftr  any  breach  of  the  contract,  except  the  alleged  breach  by 
Bon>payment  of  the  whole  sum  sued  for,  and  no  other  breach 
flUi  be  recovered  for. 

-  **They  can,  however,  recover  the  whole  amount  sued  for, 
Ihb  what  would  have  been  their  expenses  in  keeping  the  wa« 
Iv  running  from  the  time  the  road  ceased  to  use  it  until  the 
iOd  of  tlie  term  contracted  for,  and  less,  also,  the  payments 
Wmde  to  them,  if  any,  provided  they  have  proved  the  oon- 
tnct  as  alleged,  and  the  facts  of  the  case  are,  substantially, 
fei  aei  out  in  the  declaration.  The  parties,  as  witnesses,  are 
Mtiiled  to  full  credit,  as  other  witnesses,  unless  they  have 
been  impeached  or  discredited.'^ 

'  The  jury  found  for  plaintiffs  for  $1,825  00,  principal  and 
#1,046  35  interest,  up  to  25th  November,  1869. 
■*  Defendant's  counsel  moved  for  a  new  trial,  upon  the 
tvoonds,  that  the  Court  erred  in  refusing  to  dismiss  said 
oinse;  in  allowing  the  contents  of  said  writing  proved,  and 
Id  each  clause  of  said  charge;  and  because  the  verdict  was 
iontrary  to  law,  etc.,  and  for  certain  newly  discovered  evi- 
flenoe.  That  evidence  was  produced  with  an  affidavit,  as  fol- 
lows: 

^  "I,  P.  L.  Mynatt,  attorney  for  the  defendant,  do  swear, 
Ibat  since  the  trial  of  the  case,  I  have  discovered  a  report  of 
%  Senate  committee  of  the  State  of  Georgia,  of  which  Haw- 
Una  F.  Price  seems  to  have  been  a  member,  in  the  year 
1668;  that  it  is  the  only  Senate  committee  I  have  been  able 
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to  hear  of,  after  diligent  search  and  inquiry^  of  which  Hiir- 
kins  F.  Price  was  a  member ;  that  in  the  proceedings  of  aud 
committee,  I  find,  on  pages  35,  36,  37,  38  and  39  of  tbe 
pamphlet,  which  I  ask  to  be  considered  in  connection  with 
this  affidavit,  a  report  or  review  of  the  dealings  of  the  plun* 
tiffs  with  Spullock,  formerly  Superintendent  of  the  road,tiid, 
among  tlie  rest,  what  purports  to  be  a  copy  of  a  contract  be> 
tween  the  plaintiffs  and  Superintendent  Spullock,  reducer!  to 
writing  afler  Spullock  left  the  road.  Said  contract  is  in  tbe 
form  of  a  letter  from  Spullock  to  Tumlin,  of  date,  28th  Fdh 
ruary,  1 858.  It  seems  to  be  treated  as  the  contract  by  the 
committee,  and  affiant  supposes  it  to  be  the  contract  alluded 
to  by  the  witness,  Tumlin,  as  he  sees  no  other  in  said  report 
From  this  writing  it  seems  that  Tumlin  was  to  keep  apt 
supply  of  wood  and  water  at  a  station  between  Allatooni 
and  Etowah  River,  for  a  term  of  five  years,  at  customaiy 
prices.  Affiant  had  no  knowledge  of  the  existence  of  tirii 
report,  or  of  the  evidence  contained  therein,  until  after  the 
trial,  and  he  thinks  it  was  not  known  to  any  officer  or  ageat 
of  the  road,  as  this  matter  has  been  under  his  control  ud 
management,  and  he  had  made  diligent  inquiry  for  anything 
of  the  sort;  he  thinks  this  evidence  would  produce  adiflb^ 
ent  result,  if  a  new  trial  were  granted." 

The  printed  report  tende<1  to  throw  light  upon  the  folloir- 
ing  letter,  but  none  of  it  is  necessary  for  our  purposes.  The 
discovered  letter,  as  printed  in  that  report,  was  as  follows: 

"  Rome,  February  28,  1858. 
*' Colonel  Lewis  Tumlin: 

"Dear  Sir:  Yoir  letter,  bearing  date  13th  instant, h« 
been  received.  You  request  me  to  state  what  the  understand- 
ing  or  contract  was  between  yourself  and  me,  as  Superinten- 
dent of  the  Western  &  Atlantic  Railroad,  in  reference  toi 
wood  and  water  station  you  agreed  to  keep  up  between  the 
Etowah  River  and  Allatoona  depot.  My  recollection  is,  thi* 
you  agreed,  upon  your  part,  to  keep  up  a  supply  of  wood 
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and  water  at  the  station  alliuled  to^  for  the  term  of  five  years, 
the  road  payiug  you  the  customary  prices  for  keeping  up  the 
StatioQ.  My  recollection  is,  that  you  required  me  to  allow 
you  the  privilege  of  keeping  up  the  station  for  the  term  of 
five  years,  in  consequence  of  some  expenditures  which  you 
stated  would  have  to  be  made  in  order  to  keep  on  hand  a  full 
supply  of  water.  It  appears  to  me  that  it  will  be  the  interest 
of  the  road  to  keep  up  the  contract  with  you. 

"I  hope,  therefore,  you  will  have  no  difficulties  with  the 
aathorities  of  the  road,  growing  out  of  this  contract. 

"  Yours,  respectfully,  J.  M.  Spullock." 

The  Court  refused  a  new  trial,  and  error  is  assigned  on 
each  of  said  grounds. 

The  bill  of  exceptions  was  certified  on  the  19th  of  Decem- 
ber, 1870.  During  that  month,  the  Western  &  Atlantic 
Railroad  was  leased,  by  the  State,  to  the  Western  &  Atlantic 
Sailroad  Company,  in  pursuance  of  an  Act  of  the  General 
Assembly.  When  the  cause  was  called  here,  in  April,  1870^ 
counsel  for  defendant  in  error  said  this  Court  was  ousted  of 
jurisdiction  by  said  Act,  and  moved  to  dismiss  the  writ  of 
error.     This  Court  held  that  it  could  hear  the  cause. 

Mynatt  &  Dell,  for  plaintiff  in  error.  As  to  secondary 
evidence:  6th  Ga.  R.,  188;  10th,  260;  14th,  413;  2  Par. 
on  B.  &  N.,  305,  306;  1  Phil,  on  Ev.,  470,  note;  2d  lb., 
480.  If  original  was  in  hand  of  third  person  he  must  testify 
about:  2  Phil,  on  Ev.,  563,  4,  5,  6,  7.  Degrees  of  secon- 
dary evidence:  Revised  Code,  sections  3714,  3715  ;  2  Phil. 
on  Ev ,  533,  note,  568.  Plaintiffs  having  performed  but 
part  could  not  recover  for  the  whole :  2  Gr.  Ev.,  261,  261a; 
1  Denio  317;  2  Sm.  Lead  Cas.,  36,  37,  42.  Party  not  cn- 
iitled  to  same  credit  as  disinterested  witness :  Revised  Code, 
•action  3820;  Brown  vs.  Reed,  this  term.  Original  paper 
should  have  been  establisheil  before  suit  brought:  Revised 
Code,  section  3910;  14th  Ga.  R.,  194. 
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L.  E.  Bleckley,  for  defendant.  The  writ  of  error  shoald 
be  dismissed  because,  statute  repealed,  SuperinteDdent  oot  of 
office,  and  jurisdiction  gone:  Act  24th  October,  1870;  & 
Code,  section  975,  par.  8.  Superintendent  to  sue  and  defend: 
19th  Ga.  R.,  543.  The  Statute  means  SuperintendeDt  liter- 
ally:  Revised  Code,  section  4192.  Only  a  party  can  ex- 
cept, etc. ;  15  Ga.  R.,  510.  Writ  dismissed  because  pbdn- 
tiff  in  error  dead :  2  Kelly,  248.  Officer  out  of  office  is 
officially  dead  :  3  Kelly,  213.  Nature  of  bill  of  ezoeptions: 
9th  Ga.  R.,  286.  Nature  of  writ  of  error :  12th  Ga.  R, 
424.  Courts  must  look  to  the  law  for  their  powers,  aod  ex- 
ercise power  in  manner  prescribed.  Jurisdiction  withdrawn 
by  repeal :  3  Kelley,  56 ;  21st  Ga.  R.,  68 ;  12th,  475;  27th, 
467;  1  Watts,  258,  382;  10th,  351;  3  Burr,  1466;  1  V. 
Blackstone,  451 ;  4  Yeates,  392;  7  Burr,  173;  1  Hill,  824. 
Secondary  evidence  of  lost  paper:  Revised  Code,  sectioDi 
3714,  3716,  3779;  8th  Ga.  R.,  468;  12th,  125;  14th,  252; 
21st,  217;  16th,  67;  6th,  196;  7th,  264.  Copy  need  not 
be  established:  12lh  Ga.  R.,  509;  30th,  545.  Contraet 
sued  on  admitted  because  not  denied  on  oath  :  Revised  Godc^ 
section  2800;  11th  Ga.  R.,  530.  Measure  of  reooveiy: 
Revised  Code,  sections  2822,  2888,  2893;  8th  Ga.  R.,  190; 
18th,  407;  21st,  157;  3  Par.  on  Con.  187-8-9;  7  Hill, 61; 
13  How.  R.,  344 ;  2  Curtis,  28.  Newly  discovered  evidenoe: 
10th  Ga.  R.,  527-8;  9th,  4;  13th,  513.  Affidavit,  eta: 
16th,  33. 

LOCHRANE,  C.  J. 

The  main  question  in  this  case  arises  upon  the  charge  of 
the  Judge  in  relation  to  the  rule  for  the  asoertainmenl  of 
damages.  Section  2888  of  the  Code  declares,  if  a  oonftn^ 
be  entire,  but  one  suit  can  be  maintained  for  breach  thew£ 
Where  money  is  to  be  paid  by  installments,  an  action  willlil 
for  breach,  but  all  the  breaches  occurring  up  to  the  cov- 
mencement  of  the  action  must  be  included  thereio,    Seotifli 
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2893,  speaking  of  the  damages  which  are  allowed  for  breach 
of  contract,  includes  the  profits  which  are  the  immediate 
fruit  of  the  contract.  2d  Curtis,  C.  C,  determining  what 
damages  plaintiff  was  entitled  to  recover,  lays  down  what  we 
conceive  to  be  a  reasonable  and  just  principle  by  which  the 
jury  should  be  governed.  "  He  was  entitled,"  says  the  Court, 
"to  recover  the  contract  price  of  the  work,  deducting  the 
cost  of  finishing  the  work.''  In  the  case  of  the  Philidelphia 
&  Baltimore  Railroad  vs.  Howard,  13th  H.,  344,  it  is  said: 
"  It  is  insisted  that  only  actual  damages,  and  not  profits  were 
in  that  event  to  be  allowed  by  the  jury.  It  must  be  admit- 
ted that  actual  damages  were  all  that  could  lawfully  be  given 
in  action  of  covenant,  even  if  the  company  had  been  guilty 
of  fraud ;  but  it  by  no  means  follows  that  profits  were  not 
to  be  allowed.  Understanding,  as  we  must,  the  term  profits 
in  this  instruction  as  meaning  the  gain  which  the  plaintiff 
would  have  made  if  he  had  been  permitted  to  complete  his 
contract,  actual  damages  clearly  include  the  direct  and  ac- 
toal  loss  which  the  plaintiff  sustains  propter  rein  ipsum  non 
habitam;  and  in  case  of  a  contract  like  this  that  loss  is  among 
other  things,  the  difference  between  the  cost  of  doing  the 
work  and  the  price  to  be  paid  for  it.  This  difference  is  the 
inducement  and  real  consideration  which  causes  the  contrac- 
tor to  enter  into  the  contract;  for  this  he  expends  his  time, 
exerts  his  skill,  uses  his  capital  and  assumes  the  risks  which 
attend  the  enterprise,  and  to  deprive  him  of  it,  when  the 
other  party  has  broken  the  contract  and  unlawfully  put  an 
end  to  the  work,  would  be  unjust.  There  is  no  rule  of  law 
which  requires  us  to  inflict  this  injustice."  The  soundness 
and  justice  of  this  principle  cannot  be  controverted.  Where 
parties  enter  into  contracts  they  must,  in  good  faith,  fulfil 
them;  and  when  they  refuse  to  carry  out  contracts  into  which 
■fhey  have  entered,  the  party  injured  may  pursue  his  remedy 
Ibr  damages,  and  the  measure  of  the  damages  for  such  breach 
will  be  computed  by  ascertaining  the  profits  of  the  enter- 
'friaei  after  deducting  the  legitimate  cost  of  its  execution. 
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Another  question  to  be  noticed  is  the  newly  diacoveni 
evidence.  Was  the  letter  of  Spullock  to  Tumlin  such  mi- 
terial  testimony  as  would  probably  have  produced  a  diSio^ 
ent  verdict.  As  a  general  principle  we  may  remark,  applia- 
tions  for  new  trials  on  account  of  newly  discovered  evidenoib 
are  not  favored  by  the  Courts  of  justice;  and  several  tliii^ 
must  concur  to  justify  a  new  trial  on  this  ground:  Fin^ 
that  the  evidence  has  come  to  his  knowledge  since  the  trill; 
second,  diligence;  third,  materiality;  fourth,  that  it  ifl  not 
cumulative;  fifth,  a  new  trial  will  not  be  granted  to  impeach 
a  witness. 

It  appears  from  the  testimony  of  Tumlin  and  Stegall  and 
Spullock  that  the  contract  for  a  supply  of  water  was  sepir 
rate  and  distinct,  and  the  letter  discovered  may  be  true  aod 
yet  not  inconsistent  with  this  evidence,  and  would  not  have 
changed  the  verdict  of  the  jury  thereon.  We  lay  down  aa 
a  proposition  that  where  newly  discovered  evidence  is  recon- 
cilable with  the  other  proof  in  the  case,  a  new  trial  will  not 
be  granted  :  26tli  Georgia,  223.  On  motion  for  a  new  trial, 
if  the  newly  discovered  evidence  will  not  change  the  result, 
or  if  there  appears  on  the  whole  sufficient  evidence  to  sap- 
port  the  verdict,  the  Court  will  not  interfere:  Meade  n. 
Coustaus,  Minnesota  Reports,  171. 

In  the  opinion  we  entertain  of  the  facts  of  this  case  we 
feel  satisfied  that  there  is  sufficient  evidence,  as  to  the  oonr 
tract  for  the  supply  of  water,  to  sustain  the  verdict,  and  tbe 
admission  of  this  letter  is  reconcilable  and  consistent  with 
the  facts  testified  to  by  the  witnesses;  and,  besides,  the  oolj 
question  raised  by  such  proof  would  be  to  the  effect  that  (he 
plaintiffs  were  to  have  kept  up  a  wood  and  water  station  at 
Stegall's,  which  would  be  cumulative  of  the  testimony  of 
Mr.  Dooley,  which  would  be  no  ground,  by  unbroken  cn^ 
rent  of  authorities,  to  have  granted  a  new  trial.  The  oon- 
tract  set  up  by  Tumlin  as  made  with  Spullock,  was  to  the 
effect  that  he,  in  connection  with  Stegall,  were  to  supply  va- 
ter  at  Shanghai  station^  at  the  fixed  compensation  ofona 
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r  per  day.  He  proved  this  by  his  own  oath ;  Stegall 
sd  it;  Spullock  proved  it,  and  the  fact  itself  of  the 
ing  of  the  rams,  the  placing  of  the  pipe  and  furnishing 
e  road  at  that  point  with  water  for  two  years,  proved  it. 
ratlded  to  this,  the  railroad  built  a  tank  at  the  station, 
all  this  proof,  grouped  together,  made  such  a  mass  of 
itrovertible  evidence  as  demonstrates  its  truth,  and  out- 
)f  all  other  considerations,  upon  the  testimony  submit- 
0  the  jury  and  the  refusal  of  the  Judge  below  to  grant 
V  trial,  we  do  not  think  that  there  is  sufficient  in  this 
to  invoke  from  us  a  reversal  of  that  judgment, 
idgment  affirmed. 


.  Innis,  plaintiff  in  error,  vs.  The  State  op  Georgia, 

defendant  in  error. 

hen  a  party  was  indicted  for  rape,  and  the  evidence  consisted  of  the 
itecatriz,  who  testified  she  and  her  husband  went  together  to  see 
!  defendant,  a  physician,  and  she  went  into  an  adjoining  room  to 
ilier  husband  was  in,  and  the  doctor  tried  to  kiss  her,  and  out  of 
I  room  into  a  small  bed- room  for  the  purpose  of  medical  ezamina- 
B,  where  the  crime  was  committed,  and  that  she  resisted  with  all 
r  ftrength,  and  screamed  more  than  once  at  the  top  of  her  Toice, 
1  five  witnesses  were  close  by  the  room,  one  in  a  bath  with  only  a 
iition  between,  all  near  to  the  room,  passing  and  repassing,  and 
ird  no  noise  or  screams,  and  saw  her  come  out  of  the  room,  and 
ttfied  that  they  saw  no  appearance  of  anything  unusual,  and  the 
mi  charged  the  jury  as  follows : 

■  a  rule  that  a  witness  swearing  positively  to  a  fact,  is  to  be  believed 
preference  to  many  who  swear  negatively  to  the  same  fact,  that  is, 
ti  they  did  not  see  or  hear  it.  If  the  existence  of  a  fact  be  sworn 
l>y  one  credible  witness,  and  many  other  witnesses  who  were  in  a. 
■ation  to  see  or  hear  it,  testify  that  they  did  not  see  or  hear  it,  or 
•V  tbai  it  transpired,  you  are  bound  to  regard  the  testimony  given 
.the  witness  who  swears  positively,  in  preference  to  those  who  swear 
iptifelj." 

I,  While  the  general  rule  is,  that  other  things  being  equal,  'positive 
Ijlence  preponderates  over  negative  evidence,  the  charge  of  the  Court' 

Vol.  zlii— 81« 
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was  error,  under  the  facts  of  this  case,  in  stating  the  rule  too  itroii|jlji 
that  the  jury  were  bound  to  regard  the  testinrionj  of  the  positive  wit- 
ness in  preference  to  those  who  testified,  for  circumstances  may  out* 
weigh  positive  testimony. 
2«  Held  again,  In  cases  of  rape,  the  question  of  guilt  or  innocnei 
should  not  be  measured  arbitrarily  by  the  character  of  the  proit 
whether  positive  or   negative,  direct  or  circumstantial ;  bat  by  ^ 
weight  of  the  proof,  that  all  the  facts  should  be  submitted  to  the  ja^ 
under  the  charge  of  the  Court,  stating  the  law  in  regard  to  what  «n 
necessary  to  establish  the  accusation,  and  the  jury  should  be  left  li 
consider  the  whole  evidence  to  ascertain  the  guilt  or  innocence  of  Iki 
prisoner. 

See  Warner,  J.,  dissenting  from  the  judgment. 

Rape.  Evidence.  Charge  of  Court,  etc.  Before  Snip 
Hopkins.     Fulton  Superior  Court.     October  Term,  1870. 

The  details  of  this  case  are  sufficiently  set  forth  in  the 
parts  of  the  proceedings  below  and  the  opinions,  for  an  ob- 
derstanding  of  the  points  decided. 

When  the  evidence  was  concluded,  the  Court  charged  tie 
jury  as  follows : 

Gentlemen  of  the  Jury:  You  begin  this  trial  with  a  pi*' 
sumption  of  innocence  in  favor  of  the  defendant  The  Itf 
presumes  him  to  be  innocent,  and  that  presumption  coDtiniMi 
until  the  State  satisfies  you,  by  proof  beyond  a  reasonabb 
doubt,  of  the  defendant's  guilt.  The  State  makes  thechtfp 
and  must  prove  it.  The  law  allows  the  prisoner  to  maket* 
the  Court  and  jury  such  statement  in  the  case,  not  andtf 
oath,  as  he  may  deem  proper  in  his  defense.  That  statOMit 
is  to  have  such  force  only  as  you  may  think  right  to  giw  it 
"  Rape  is  the  carnal  knowledge  of  a  female  forcibly  oi 
against  her  will."  The  defendant  must  have  bad  oaml 
knowledge  of  the  female,  Mary  Meyer,  that  is,  he  must  halt 
inserted  his  private  part  into  her  person  in  the  way  of  sexual 
intercourse.  The  extent  of  the  penetration  is  uniofportaoftySf 
that  hi^  part  was  inserted  into  hers.  This  knowledge  mait 
have  been  forcibly  and  against  her  will.     If  he  used  fiv^ 
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id  it  was  accomplished  against  her  will,  the  crime  was  com- 

Witnesses  are  to  be  believed,  unless  they  be  impeached  in 
KDe  of  the  modes  which  the  law  declares  sufficient  to  throw 
Bpicion  on  their  testimony. 

If  a  witness  swears  falsely,  wilfully  and  knowingly,  he  is 
t  entitled  to  credit  in  any  respect,  and  is  not  to  be  believed^ 
less  the  remainder  of  his  testimony  is  corroborated  by  cir- 
instances,  or  supported  by  other  witnesses.  It  is  a  rule 
at  a  witness  swearing  positively  to  a  fact  is  to  be  believed 

preference  to  many  who  swear  negatively  to  the  same  fact, 
at  is,  that  they  did  not  see  or  hear  it.  If  the  existence  of 
bet  be  sworn  to,  positively,  by  one  credible  witness,  and 
any  other  witnesses,  who  were  in  a  situation  to  see  or  hear 
,  testify  that  they  did  not  see  or  hear  it,  or  know  that  it 
inspired,  you  are  bound  to  regard  the  testimony  given  by 
e  witness  who  swears  positively,  in  preference  to  those  who 
rear  negatively.  To  illustrate  this  and  fix  the  principle 
I  yonr  minds,  if  you,  the  jury,  were  in  a  room  where  there 
as  a  clock,  and,  afler  coming  out,  a  question  should  be  raised 
I  to  whether  the  clock  struck  a  certain  hour  while  you  had 
ien  there,  if  three  were  to  swear  that  they  heard  it,  and  the 
her  nine  that  they  did  not  hear  it,  the  three  must  be  believed 
iher  than  the  nine.  But  if  you  all  had  gone  there  for  the 
irpoee  of  ascertaining  whether  the  clock  would  strike  at  a 
itain  hour,  and  all  equally  attentive,  then  the  testimony  of 
1  would  be  positive.     To  illustrate  further:  if,  on  the  trial 

a  criminal  case,  the  prosecutor  should  swear  that  the  de- 
sdani  had  a  pistol  about  his  person,  and  that  he  saw  it 
uring  the  quarrel  between  himself  and  the  defendant,  and 
npjtness  for  the  defense  should  swear  that  he  was  present  at 
m  quarrel,  saw  no  pistol,  looked  attentively  and  closely  to 
IT  if  he  could  see  anything  of  the  sort,  and  must  have  seen 
»vif  defendant  had  had  it  about  his  person  at  the  time| 
0.  positive  testimony  of  the  prosecutor  would  prevail  over 
m  negative  testimony  of  tlie  other  witness.    If  there  is  an 
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apparent  conflict  of  testimony,  you  must  so  reconcile  it  is 
to  make  all  speak  the  truth,  and  not  impute  perjury  to  idj, 
if  you  can  possibly  do  so ;  but  if  there  is  an  irrecoiKilable 
conflict,  and  the  witnesses  are  equally  credible,  you  will  gift 
credit  to  those  who  had  the  best  opportunity  of  knowiogtlie 
facts,  and  the  least  motive  for  misstating  them.  The  Coart 
permitteil  the  defendant  to  introduce  testimony  tending  to 
show  improper  intimacy,  and  an  act  of  bastardy  between  the 
witness,  Mary  Meyer,  and  one  Croft.  After  mature  reflec- 
tion I  now  instruct  you  that  the  testimony  as  to  that  inti- 
macy with  Croft  and  that  act  of  bastanly  has  no  legal  weij^t 
or  significance  in  this  case,  and  will  not  be  coosida^  bjr 
you  to  the  creilit  or  discredit  of  that  witness.  That  is  not  a 
mode  presoribe<l  by  law  for  im|)eaching  her.  If  the  testi- 
mony excludes  from  your  minds  all  reasonable  doubt  of  tlie 
defendant's  guilt,  you  will  find  him  guilty.  Moral  and  lei- 
souable  certainty  is  all  that  can  be  expected  in  legal  investi- 
gation, but  you  must  be  satisfied  of  his  guilt  beyond  a  rea- 
sonable doubt.  If  the  mind  is  wavering,  unsettled,  cannot 
be  satisficil  from  the  evidence  whether  the  crime  was  oom- 
mitteil  at  all,  that  must  acquit.  Bui  the  doubt  must  grov 
out  of  the  testimony.  You  canuot  create  for  yourselves  a 
doubt  and  act  upon  it.  Fancies  may  suggest  themselves  to 
sceptical  minds  to  create  unsubstantial  doubt,  or  that  wit- 
nesses may  not  remember  accurately,  may  be  mistaken,  mi^ 
swear  falsely,  etc.,  but  such  things  are  not  allowable.  Tb 
acquit  u|K)u  light,  trivial  and  fanciful  suppositious  and  r^ 
mote  conjectures  is  a  virtual  disregard  of  the  juror's  oatb. 

If  you  find  the  defendant  guilty,  you  will  say  so  in  jMf 
veniict.  If  you  find  him  guilty  you  may,  if  you  see  props 
to  do  so,  recommend  him  to  mercy.  If  you  find  him  gniitf 
and  recommend  to  mercy,  the  punishment  would  be  diftff* 
cut,  and  you  will  be  particular  to  render  your  verdict  thus: 
We,  the  jury,  find  the  defendant  guilty,  and  recommend  to 
mercy.     If  you  find  him  guilty,  you  will  simply  say  aa 
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The  jury  returned  a  verdict  of  guilty,  recommending  the 
lefisndant  to  the  mercy  of  the  Court.  Whereupon  defend- 
Ht,  by  his  counsel,  moved  for  a  new  trial  upon  the  follow- 
^g  grounds,  to-wit : 

let.  Because  tiie  Court  erred  in  not  allowing  defendant's 
bODsel  to  interrogate  tiie  witness,  Thomas  Spencer,  Justice 
•f  the  Peace,  as  to  whether  A.  E.  Cloud,  witness  for  the  de- 
Stidant,  had  sworn  on  the  committing  trial  before  him,  ''that 
lefendant,  on  the  evening  upon  which  the  rape  is  alleged  to 
lave  been  committed,  asked  him  if  he  had  seen  or  heard 
Djrthing  that  would  show  that  a  rape  had  been  committed 
il  the  adjoining  room  to  that  in  which  witness  was,  this  evi- 
leoce  being  offered  not  for  the  purpose  of  impeaching  the 
ritnees.  Cloud,  but  for  the  purpose  of  sustaining  the  testi- 
mony of  the  witness,  Hughes,  who  was  sought  to  be  im- 
cached  upon  the  ground  that  he  had  sworn  to  additional 
fCts  to  what  had  been  testified  to  by  him  on  the  committing 
rial. 

,  2d.  Because  the  Court  erred  in  allowing  the  State,  over 
be  objections  of  defendant's  counsel,  to  cause  the  wituesSi 
lagbes,  to  repeat  a  dialogue  from  the  play  of  Punch  and 
lidy«  which  he  stated  he  had  been  committing  to  memory  at 
{le  time  that  certain  facts  transpired,  about  which  he  had 
ten  testifying. 

3d,  Because  the  Court  erred  in  refusing  to  allow  defen- 
ant  to  prove  by  the  witness,  Gresham,  that  the  prosecutrix 
ad  offered  to  settle  this  case  in  consideration  of  the  payment 
r  •  certain  sum  of  money. 

^4th.  Because  the  Court  erred  in  its  charge  to  the  jury  upon 
ia  subject  of  positive  and  negative  testimony,  as  applicable 
if-the  facts  of  this  case,  as  aforesaid  in  said  charge. 

'1SCli  Because  the  Court,  in  its  charge  to  the  jury,  excluded 
rom  their  consideration  all  evidence  tending  to  show  that 
bn  witneeSi  Mary  Meyer,  had  had  intercourse  with  one  Croft, 
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and  had  been  the  mother  of  an  illegitimate  child  prior  to  the 
alleged  rape,  after  having  admitted  said  evidence,  and  htY- 
ing  allowed  counsel  to  comment  upon  it  in  argument  to  the 
jury.  For  a  proper  understanding  of  this  ground,  it  is 
necessary  to  state  that  when  the  witness,  Mary  Meyer,  wis 
being  cross-examined  as  to  this  fact,  objection  was  made  ot 
the  part  of  the  State,  which  objection  was  overruled  without 
argument.  This  action  on  the  part  of  the  Court  oonviooed 
the  defendant  that  this  evidence  would  be  considered  by  the 
jury  under  the  charge,  and  the  defense  was  conducted  under 
this  impression. 

6th.  Because  the  evidence  as  to  the  witness,  Marj  Me^er, 
having  had  intercourse  with  one  Croft,  and  having  been  the 
mother  of  a  bastard  child  by  him,  was  admissible  and  proper 
to  be  considered  by  the  jury,  and  the  Court  erred  in  char|^ 
ing  to  the  contrary. 

7th.  Because  the  charge  of  the  Court,  as  a  whole,  wasol- 
culated  to  exclude  from  the  jury  the  consideratioo  ofde 
fendant's  evidence. 

8th.  Because  the  Court  erred  in  the  portion  of  its  chuge 
as  to  doubts. 

9th.  Because  the  Court  erred  in  ruling,  when  defeodirfs 
counsel  opened  the  case  to  the  jury,  that  law  must  be  pew 
to  the  Court  and  that  the  jury  must  take  the  law  as  gitea 
them  in  charge  by  the  Court. 

10th.  Because  the  verdict  was  contrary  to  law,  the  evi- 
dence, etc. 

11th.  Because  of  the  newly  discovered  evidence  of  J. '• 
Meador. 

12th.  Because  the  Court  erred  in  charging  the  jury  W 
the  evidence  tending  to  show  that  the  witness,  Mary  Mej«i 
had  had  improper  intercourse  with  one  Croft,  and  had  ii 
illegitimate  child,  was«not  to  be  considered  by  the  jury  ate 
having  admitted  the  same  by  an  express  ruling,  for  the  de- 
fendant would  otherwise  have  proven  by  one  Dr.  Boaenbeil 
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that  the  witness,  Mary  Meyer,  was  suffering  from  gonorrhea 
t  short  time  before  the  rape  is  alleged  to  have  been  commit- 
ted, which  evidence^  under  the  first  ruling  of  the  Court,  was 
considered  unnecessary. 

(Note  by  the  Judge. — The  defendant  did  not  offer  to 
prove  on  the  trial  or  at  any  other  time  the  matter  here  stated, 
nor  did  he  attempt  to  show  that  Dr.  Rosenberg  would  prove 
sacb  fact.  I  do  not  certify  that  he  would  have  made  the 
proof.) 

The  Court  refused  a  new  trial,  and  error  is  assigned  on 
said  grounds. 

L.  J.  Gartrell,  Harry  Jackson,  for  plaintiff  in  error. 

E.  P.  Howell,  Solicitor  General,  for  the  State. 

LOCHRANE,  C.  J., 

Without  going  into  the  mass  of  testimony  in  this  case,  we 
may  briefly  remark  that  the  defendant  was  indicted  for  the 
crime  of  rape,  and  was  brought  to  trial  in  the  Court  below 
and  convicted.  He  moved  for  a  new  trial  on  several  grounds, 
one  of  which  only,  we  propose  to  review  as  the  grounds  of 
oor  judgment  in  this  case,  viz:  "That  the  Court  erred  in 
its  charge  to  the  jury  upon  the  effect  of  positive  and  nega- 
tive testimony  under  the  facts  of  this  case." 

The  evidence  shows  that  the  prosecutrix  went  with  her 
husband  to  the  office  of  the  prisoner,  who  was  a  physician. 
She  went  from  the  room  where  her  husband  was  seated  to 
An  adjoining  room,  and  the  doctor  asked  her  if  she  had  any 
eiber  man  beside  her  husband.  Her  reply  shows  that  she 
Imd  one  before,  and,  on  cross-examination,  it  appeared  she  had 
iMid  a  child  by  him.  The  doctor  took  her  by  the  hand,  into 
|i  amall  room  with  a  bed  in  it,  and  there,  she  says,  committed 
fji$B  offense,  by  pushing  her  down  on  the  bed.     She  states  that 
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she  balooed  as  loud  as  she  could  more  than  once.  She  ilai 
states  that  she  saw  a  man  id  the  bath-room  as  she  went  fiom 
the  second  room  to  the  room  where  the  crime  is  alleged  to 
have  been  committed. 

The  defense  consisted  of  some  five  witnesses ;  one  des- 
cribing the  plan  of  the  house,  and  the  |)artitions  and  the 
bath-rooms,  the  door  to  the  room  being  upright  plank,  not 
reaching  close  to  the  top,  etc.  One,  who  was  in  the  bath- 
room, divided  by  a  partition  of  upright  plank  from  the  bed- 
room, saw  them  go  into  this  room,  and  he  saw  her  oome 
out,  heard  no  noise  in  the  room,  nor  screaming,  and  wr 
nothing  unusual  in  the  appearance  of  either  coming  oot 
Another  witness,  off  one  room  from  the  bed-room,  taking 
a  bath,  heard  no  noise,  etc.  Another  female  witness  who 
was  about  and  saw  her  as  she  came  out,  saw  nothing  to 
cause  her  suspicions,  etc.,  no  appearance  of  tears,  nothing 
unusual  in  her  manner,  etc.,  she  had  walked  by  the  bed-room 
door,  and  heard  no  screams  like  a  lady's  voice  or  of  any  thing 
of  that  sort.  Another  man  who  was  waiting  on  the  baths, 
and  passing  and  repassing,  testified  to  the  same  facts.  An- 
other man  who  was  passing  and  repassing  the  room  oo  • 
piazza  some  four  or  five  feet  from  the  door,  stated  the  bum 
facts. 

Under  this  statement  of  facts,  our  distinguished  brother 
who  presided  at  the  trial,  charged  the  jury:  "It  is  a  rale 
that  a  witness  swearing  positively  to  a  fact  is  to  be  believed 
in  preference  to  many  who  swear  negatively  to  the  same  ftA 
that  is,  that  they  did  not  see  or  hear  it.  If  the  existence  of 
a  fact  be  sworn  to  positively  by  one  credible  witness,  ud 
many  other  witnesses  who  were  in  a  situation  to  see  or  heir 
it,  testify  that  they  did  not  see  or  hear  it,  or  know  that  it 
transpired,  you  are  bound  to  regard  the  testimony  given  hf 
the  witness  who  swears  positively  in  preference  to  those  who 
swear  negatively."  He  then  detailed  the  familiar  illustratioB 
about  the  clock  striking,  and  the  case  of  The  Stale  vs.  fSh* 
gerald,  in  12th  Georgia  Reports. 
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Was  this  charge  a  fair  presentation  of  the  law  applicable 
to  cases  like  this  under  the  facts  of  this  case?  Judge  Nis- 
irr,  in  3  Kelli/,  page  420,  says :  *'  The  rules  of  evidence  \u 
iDdictments  for  rape  are  different  from  what  they  are  in  ordi- 
nary cases.  The  offense  is  peculiar.  LonI  Hale  says,  'this 
accusation  is  easily  made,  hard  to  be  proved  and  harder  to 
be  defended  by  the  party  accused,  notwithstanding  his  inno- 
oenoe:  1  Hale,  635,  636.'  Citing  Chitty  3,  572:  'Thede- 
fendant  in  consideration  of  these  things  is  let  in,  in  his  de- 
fense, to  some  privileges  which  are  not  always  allowed  to 
penoDs  accused  of  crime." 

The  considerations  which  are  given  for  the  rule  is,  that  the 
erime  is  generally  in  secret,  and  there  is  a  consequent  ab- 
sence of  direct  testimony.  The  evidence  of  the  prosecutrix 
IB  admitted,  while  that  of  the  accused  is  excluded.  Men  are, 
therefore,  put  in  the  power  of  abandoned  and  vindictive  wo- 
men to  a  great  extent. 

Blackstone  says :  '^  The  party  ravished  may  give  evidence 
npon  oath,  and  is,  in  law,  a  competent  witness;  but  the  credi- 
bility of  her  testimony,  and  how  far  forth  she  is  to  be  believed, 
most  be  left  to  the  jury  upon  the  circumstances  of  fact  con- 
curring in  the  testimony.'^ 

To  make  out  this  case  against  the  accused  it  is  necessary 
to  prove  that  the  act  was  coramitte<l  by  force.  Force  to  over- 
come resistance  must  have  been  accompanied  by  some  mani- 
featations  of  violence.  The  witness  swears  she  screamed  as 
loudly  as  she  couhl  more  than  once. 

In  Palfus  vs.  State,  36  Georgia,  280,  where  the  question 
was  about  a  disorderly  house,  and  the  defense  was  by  parties 
who  lived  above  and  in  adjoining  rooms,  that  they  did  not 
bear  it,  the  Court  says:  '* It  may  be  that  the  jury  did  not 
giTe  due  weight  to  the  testimony  on  the  part  of  the  defend- 
ant, from  the  impression  probably  that  it  was  altogether  nega- 
tive in  its  character."  Thus  laying  down  the  rule  that  nega- 
tive testimony,  when  in  affirmance  of  facts  sought  to  be 
tabliehed,  becomes  positive. 
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And  in  Bowie  &  Company  vs,  Maddox  &  OoUUmUk,  29 
Georgia,  285,  this  Court,  Judge  Stephens  delivering  the 
opinion,  held  it  was  error  in  the  Court  below  to  charge  the  joiy, 
"that   circumstances   cannot  outweigh  positive  testimony." 
The  Judge  says:  "We  think  the  Court  erred  in  charging 
the  jury  that  circumstances  could  not  outweigh  direct  testi- 
mony.    Direct  or  positive  testimony  might  come  from  a  very 
unreliable  person,  or  coining  from  a  source  of  great  resptt- 
tability,  might  yet  break  down  under  the  weight  of  its  own 
absurdity.     It  is  impossible,  therefore,  to  fix  any  unifonn 
value  upon  direct  or  positive  testimony,  as  such.  It  isequilly 
impossible  to  fix  a  uniform  value  u|)on  circumstantial  evi- 
dence, as  such.     In  many  cases  the  one  justly  outweighs  the 
other,  while  in  many  others  the  pre{)onderance  is  precisely 
reversed." 

And  again.  Judge  Lumpkin,  in  26  Georgia  Reports,  192, 
sums  up  the  rule  and  says:  "As  to  the  charge  respecting 
positive  and  negative  testimony,  no  general  rule  can  belaid 
down  respecting  it.  It  <lepends  upon  a  variety  of  drcnm- 
stances,  such  as  the  opportunity  of  the  witnesses  for  hearing, 
the  attention  being  <lirected  to  the  matter,  etc."  And  this 
princi))Ie  has  been  often  held  in  both  civil  and  criminal  cases. 
In  Pollen  vs.  Servy,  10  Bosw.,  New  York,  38,  negative 
testimony  was  held  to  be  properly  weighed  by  the  jury  against 
positive  testimony. 

In  Reeves  vs,  Poindexter  &  Jones,  North  Carolina,  308, 
where  A.  swears  that  B,  C  and  D  had  a  conversation,  and  D 
swears  no  such  conversation  took  place,  held,  the  rule  giving 
preference  to  positive  over  negative  testimony,  did  not  apply- 
In  Woods  rs.  Studevant,  38  Mississippi,  68,  facts  and  ci^ 
cumstances  were  held  to  outweigh  the  positive  testimony  of 
a  witness. 

The  rule  as  laid  down  in  Alabama,  Pool  V8.  Devers,  30 
Alabama,  672,  is:  When  one  witness  swears  positively  and 
another  negatively,  both  being  credible,  greater  weight  is  to 
be  given  to  the  former. 


^ 
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Ill  the  case  of  Coughlin  r^.  The  People,  18  Illinois,  266, 
it  was  held  ''the  testimony  of  a  witness  having  a  fnll  oppor- 
tunity of  knowing  that  a  person  did  not  strike  a  blow  is  af- 
firmative evidence,  and  entitle<l  to  weight  as  such/' 

The  rule  in  27  Alabama,  520,  on  the  effect  of  positive 
evidence  is,  that  it  is  entitled  to  greater  weight. 

In  the  case  of  the  State  vs.  Gates,  20  Mississippi,  5  Ben- 
nett, 400,  when  one  witness  swore  two  men  on  horseback 
met  and  had  an  angry  conversation,  and  another  witness 
swears  he  saw  them  meet  and  they  did  not,  and  the  Judge 
charge<l  that  when  one  witness  swears  affirmatively  and  an- 
other negatively,  the  affirmative  must  prevail,  the  charge 
was  held  to  be  error.  The  rule  in  the  case  of  Coles  vs.  Perry, 
7  Texas,  109,  is  that  greater  weight  will  be  given  to  posi- 
tive than  negative  testimony. 

In  23  Vermont,  186,  it  is  laid  down  as  a  rule  of  law  that, 
other  things  being  iKjual,  positive  evidence  preponderates  over 
negative  evidence;  but  the  Court,  in  charging  the  jury,  should 
also  direct  their  attention  to  the  facts  and  circumstances  in 
the  case  important  to  determine  its  application. 

And  this,  upon  the  principles  found  through  our  decisions, 
may  be  asserte<l  as  the  rule.  We  are  aware  of  some  cases 
where  the  ex[)ression  of  the  rule  is  in  stronger  language,  but 
in  others  substantially  the  same.  If  there  be  any  case  where 
even  a  spark  of  evidence  should  not  be  excluded  from  the 
consideration  of  the  jury,  we  think  it  is  in  cases  like  the 
one  at  bar.  Tiie  charge  of  the  Court  in  this  case  is  a  strong 
declaration  of  the  rule,  "you  are  bound  to  regard  the  testi- 
mony given  by  the  witness  who  swears  positively  in  prefer- 
ence to  those  who  swear  negatively."  This  language  we  hold 
to  be  too  emphatic,  and  calculate<l  to  mislead  the  jury  under 
the  facts  in  this  case. 

In  Smith  vs.  Overby,  30  Georgia,  241,  this  Court  held 
that,  "although  a  charge  be  literally  correct,  still,  if  the  lan- 
graage  was  calculated  to  mislead  the  jury  upon  a  material 
pointy  a  new  trial  may  be  awarded.'' 
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We  think,  under  the  facts  of  this  case,  that  the  qnestioa 
of  guilt  or  innocence  was  not  to  be  measured  by  the  chawc- 
ter  of  the  proof  but  by  the  weight  of  the  proof  itself.  All 
the  circunist4ince8  of  the  case  ought  to  have  been  submitted, 
and  the  law  in  regard  to  what  was  necessary  to  establish  the 
charge  should  have  been  clearly  stated  and  the  jury  shooM 
have  been  left  to  consider  for  themselves  the  weight  of  the 
evidence  in  the  case. 

If  the  rule  laid  down  be  true,  then,  in  cases  of  this  kind, 
there  would  scarcely  be  a  defense,  except  the  crime  was  com- 
mitted in  the  presence  of  others,  which  is  not  naturai;  and 
even  then,  if  the  jury  are  bound  to  take  a  positive  witnen 
against  many  negative  ones,  tlie  accused  would  be  left  at  the 
mercy  of  the  jury.  I  hold  that,  while  it  is  the  duty  of  Conita 
to  protect  female  chastity  by  every  proper  protection  of  the 
rules  of  law,  still,  in  cases  of  this  character,  care  should  be 
taken  not  to  sacrifice  justice  to  sentiment;  and  n^ative  tes- 
timony may  be  more  properly  considered  by  juries  to  illnfr 
trate  innocence  in  this  than  in  other  classes  of  cases;  and  the 
instructions  of  the  Court  upon  its  weight  as  against  the  posi- 
tive evidence,  particularly  if  that  comes  alone  from  the  prose- 
cutrix, should  not  be  technical,  but  liberal  and  compreheanve, 
and  leave  the  question  of  guilt  or  innocence  to  their  decirioo, 
not  upon  the  theory  of  an  artificial  rule,  but  upon  a  sound 
conviction  of  the  truth  of  the  case,  to  be  gathered  from  evcfj 
source  and  circumstance  admitted  in  evidence. 

Judgment  reversed. 

McCay^  J.,  concurred,  but  furnished  no  opinion. 

Warner,  J.,  dissenting. 

The  defendant  was  indicted  for  the  crime  of  rape  on  the 
person  of  Mary  Meyer,  a  married  woman,  who,  with  het 
husband,  went  to  the  office  of  the  defendant  (who  was  a  phy- 
sician,) for  the  purpose  of  consulting  him  in  relation  to  a  fe- 
male complaint,  with  which  she  was  afflicted  at  the  time. 
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The  defendant  took  her  into  his  private  bed-room  for  the 
purpose  of  making  an  examination  of  her  person,  where  the 
orime  was  alleged  to  have  been  committed.  On  the  trial  of 
the  case^  the  jury  found  the  defendant  guilty,  when  a  motion 
was  made  for  a  new  trial,  on  general  grounds,  which  was 
overruled  by  the  Court.  Whereupon,  the  defendant  ezcepted| 
and  has  biought  his  case  before  this  Court  for  review.  There 
was  no  error  in  the  Court  below  in  ruling  out  the  evidence 
of  Mary  Meyer  (after  the  same  had  been  admitted)  that  she 
had  an  illegitimate  child  by  one  Croft  prior  to  her  marriage 
with  her  present  husband,  as  such  evidence  was  not  compe* 
tent  for  the  purpose  of  showing  her  general  bad  character  at 
the  time  the  crime  was  alleged  to  have  been  committed. 
General  bad  character  as  to  want  of  chastity  cannot  be  shown 
by  proof  of  a  specific  act  which  occurred!  long  anterior  to 
the  commission  of  the  offense. 

There  was  no  error  in  the  Court  ruling  out  the  evidence  of 
Spencer,  the  Justice  of  the  Peace,  as  to  what  Cloud  had  sworn 
on  the  committing  trial  before  iiim,  as  the  evidence  on  that 
trial  had  been  reduced  to  writing,  and  was  then  before  the 
Court,  and  was  the  best  evidence  as  to  what  the  witness  did 
swear  on  that  trial,  the  more  especially  as  Spencer  stated 
he  had  no  recoUectiou  as  to  what  the  witnesses  did  swear  ex- 
cept by  reference  to  the  record  of  tiie  evidence  then  before  him. 

The  charge  of  the  Court  to  the  jury,  as  to  the  effect  of  af- 
firmative and  negative  testimony,  as  applicable  to  the  facts 
proved  in  this  case,  was  a  fair  and  substantial  exposition  of 
the  law  of  evidence  upon  that  question. 

After  reviewing  the  entire  charge  of  the  Court  to  the  jury, 
in  view  of  the  facts  contained  in  the  record,  there  is  no  error 
in  that  charge,  which  will,  in  my  judgment,  authorize  this 
Goart  to  interfere  and  grant  a  new  trial.  In  looking  through 
the  entire  record,  and  considering  all  the  grounds  taken  in 
the  motion  for  a  new  trial,  I  find  no  error  which  will  entitle 
the  defendant  to  a  rehearing  of  the  case,  under  the  repeated 
niliiigs  of  this  Court,  on  similar  motions  made  on  the  trial 
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of  criminal  cases.  And  as  the  presiding  Judge  was  satisfied 
with  the  verdict,  and  there  being  sufficient  evidence  in  ttie 
record  to  sustain  it,  if  the  jury  believed  the  witnesses,  who 
were  the  exclusive  judges  of  their  credibility,  this  Court 
ought  not  to  interfere  and  set  it  aside.  The  criminal  laws  of 
the  State  should  be  firmly  executed  by  the  Courts,  and  when 
a  verdict  of  guilty  has  been  rendered  on  competent  evidence, 
that  verdict  should  not  be  set  aside  for  alleged  errors  com* 
mitted  on  the  trial,  unless  the  findingof  the  jury  would  ha?e 
probably  been  different  but  for  the  alleged  errors  complained 
of.  The  certainty  of  punishment  for  the  violation  of  the 
public  laws  of  the  State  is  the  only  safe  protection  forsocietj, 
and  when  the  public  authorities,  charged  with  the  perform- 
ance of  this  duty,  fail  to  perform  it,  those  who  are  injured, 
either  in  person  or  property,  will  seek  to  redress  their  own 
wrongs  instead  of  appealing  to  the  legal  tribunals  of  the 
country. 


C.  Wallace,  Superintendent  Western  &  Atlantic  Railroad, 
plaintiff  in  error,  vs.  William  C.  Sanders,  defendant  in 
error. 

A  BQit  was  brought  against  the  Western  &  Atlantic  Railroad  for  the  loa 
of  personal  property  delivered  to  them  at  Dalton  for  transportation  to 
Atlanta,  and  plaintiff  proved  that  the  property  sued  for  was  pat  oa 
board  the  railroad  cars,  and  was  lost.  The  evidence  for  the  defeoM 
consisted,  in  part,  of  an  original  receipt,  produced  by  plaintiff,  or 
notice,  as  follows:  *^  Received  of  Mr.  W.  C.  Sanders,  (stating  tko 
property,)  for  shipment  to  Atlanta,  at  his  own  risk,*'  and  the  testi- 
mony of  the  agent,  which  showed  that,  at  the  time.  General  Johnstoa'l 
army  was  in  Dalton,  and  the  cars  were  taken  by  the  military  at  thtfr 
pleasure,  and  that  shipment  of  private  freight  was  generally  nndor 
stood  to  be  at  the  owner's  risk,  and  that  all  shippers  knew  it  was  tot 
uncommon  for  the  military  to  take  the  cars  and  throw  such  freigbti 
out,  and  that  he  believed  defendant  knew  of  the  risk,  and  that  he  had 
to  take  it.  It  further  appeared  that  the  car  loaded  with  plaintii*! 
goods  at  Dalton,  consisting  of  a  wagon,  two  mules  and  a  hone,  «ii 
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found  next  morning  in  Atlanta,  loaded  with  Confederate  horses,  a 
j»Art  of  the  wagon  foand  lying  near  the  depot  at  Dulton.  Uj)on  this 
statement  of  facts,  the  Judge  charged  the  jury  that  the  stipulation  in 
the  receipt,  that  the  property  was  shipped  at  owner's  risk,  was  no  pro- 
tection to  the  road  unless  the  property  was  proven  to  have  been  taken 
by  the  Confederate  army  from  the  cars,  and  the  jury  found  for  the 
plaintiff,  and  the  Court  below  refused  a  new  trial: 

&ldf  That  the  charge  of  the  Court,  under  the  facts,  was  too  narrow 
a  view  of  the  law  providing  for  express  contracts  by  railroads ;  that 
while  the  general  proposition  of  law  laid  down  is  in  the  language  of 
the  Code,  there  were  facts  in  this  case  arising  not  only  from  the  pres- 
ence of  an  army,  but  the  character  of  the  receipt  given,  and  the  evi- 
denq^  of  the  agent  as  to  plaintiff's  knowledge  and  consent  thereto, 
which  ought  to  have  been  submitted  to  the  jury  under  the  evidence,  to 
say  whether  or  not  he  had  knowledge  of  the  contents  and  consented 
thereto;  for  this  would  limit  the  liability,  if  the  jury  believed  from  the 
evidence  that  it  was  an  express  contract.  And  whether  it  was  or  was 
not,  was  a  fact  for  the  jury,  which  ought  to  have  been  submitted  to 
them  under  all  the  evidence  in  this  case. 

HM^  again^  If  the  jury  were  satisfied,  from  the  evidence,  that  the  car 
was  taken  by  a  superior  force,  which  the  defendants  could  not  resist, 
still  it  was  the  duty  of  the  Court  to  instruct  the  jury  touching  the  re- 
quirements of  care  of  the  goods  by  the  defendants  after  they  were 
thrown  out  of  the  car,  or  the  existence  of  such  circumstances  as  pre- 
vented its  exercise,  and  that  the  jury  ought  to  have  the  whole  matter 
fally  before  them,  upon  the  law  applied  to  the  facts  ;  1st,  as  to  whether 
there  was  an  express  contract  between  the  parties ;  and,  2d,  as  to 
the  care  taken,  if  any,  or  reason  why  it  was  not  done  by  the  defendant 
or  its  agents,  relative  to  the  goods,  if  the  jury  believed  they  were 
thrown  off  by  the  military  authorities. 

Common-Carriers.  King's  Enemies.  Diligence.  Before 
Judge  Hopkins.  Fnlton  Superior  Court.  November  Term, 
1869. 

This  cause  is  reported  in  the  opinion.  It  was  tried  before 
Judge  Pope  in  November  Term,  1869.  A  new  trial  was 
subsequently  refused  by  Judge  Hopkins. 

Mynatt  &  Dell,  for  plaintiff  in  error.  As  to  express 
oontnot:  39th  Ga.  R.,  617.  W.  &  A.  B.  K.  not  embraced 
bj  section  2042  R.  Code:  37th  Ga.  R.,  240.  Before  Code, 
osamion-carrier  might  limit  liability :    2l8t  Ga.  R,  626. 
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William  EzzARD,  for  defendant.  Common-carrier  ctn- 
not  limit  liability  by  receipt:    R.  Code,  sec.  2042. 

LOCHRANE,  C.  J. 

This  was  an  action  brought  by  Sanders  against  the  West- 
ern &  Atlantic  Railroad  for  the  loss  of  personal  propertji 
consisting  of  two  mules  and  one  horse  and  wagon,  alleged  to 
have  been  delivered  to  the  railroad  at  Dalton  for  transportt- 
tion  to  Atlanta.  The  plaintifT  proved  the  property  was  pat 
on  the  cars  and  was  lost.  ^ 

The  original  receipt,  which  was  produced,  upon  notioeiis 
as  follows: 

"  Received  of  Mr.  W.  C.  Sanders,  one  liorse,  two  mnta 
and  one  wagon,  for  shipment  to  Atlanta,  at  his  own  risk. 
(Signed)  John  F.  Reynolds,  Agent 

Dalton,  Februatnf  22d,  1864." 

And  Reynolds,  testified,  among  other  things,  that  the  armj 
of  General  Johnston  was  at  Dalton  at  the  time;  that  the 
military  took  the  cars  and  did  as  they  pleased  about  theoon- 
trol  of  the  road,  seizing  anything  they  wanted,  without  anj 
consultation  with  the  officers  of  the  road ;  that  shipmeot  of 
private  freight  was  generally  understood  to  be  at  theowna^i 
risk;  that  all  shippers  knew  the  risk;  that  it  was  not  on* 
common  for  the  military  to  take  the  cars  and  throw  freigltf 
out;  that  he  is  satisfied  the  defendant  in  error  knew  of  the 
risk,  and  that  parties  shipping  had  to  take  the  risk. 

It  appeared  the  wagon  was  found  the  next  morning  near 
the  depot  at  Dalton,  and  the  same  car  in  which  this  freight 
was,  was  found  next  morning  at  Atlanta,  full  of  horses  be* 
longing  to  the  military  authorities. 

The  Court,  under  these  facts,  charged  the  jury  thai  tbi 
stipulation  in  the  receipt,  that  the  property  was  shipped  at 
the  owner's  risk,  was  no  protection  to  the  road  uolen  the 
property  was  proven  to  have  been  taken  by  the  Coofedenti 
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army  from  the  cars.  The  jury  found  for  the  plaintiff,  ancL 
a  motion  for  a  new  trial  was  made  upon  exception  to  the 
oharge  of  the  Court,  and  that  the  jury  found  contrary  to  the 
evidence  and  law,  which  was  overruled. 

And  the  main  and  controlling  question  of  this  case,  in 
Dur  judgment,  is  as  to  the  charge  of  the  Court.  We  have 
laid  down  the  rule,  over  and  over  again,  that,  when  no  rule 
of  law  has  been  violated  in  submitting  the  case  to  the  jury, 
and  there  is  evidence  to  support  the  verdict,  and  the  Court 
below  has  refused  a  new  trial,  we  will  not  interfere.  But  we 
must  be  satisfied  that  the  Court,  in  submitting  the  law  of  the 
case,  has  done  it  fairly  and  intelligibly  to  the  jury. 

And  under  the  facts  in  tliis  case,  we  are  not  satisfied  with 
the  charge  of  the  Court.     It  withdrew  from  the  considera- 
tion of  the  jury  all  the  benefits  of  defense  arising  under  the 
principle  of  express  contract,  that  the  goods  were  shipped  at 
the  owner's  risk.     If  we  go  back  to  this  occurrence  and  take 
into  consideration  the  condition  of  the  public  affairs  at  Dal- 
ton,  an  army  in  the  locality,  and  the  consequent  derangement 
of  private  business,  we  can  well  see  why  the  road  should  re- 
quire the  shipper  to  take  the  risk  of  the  transportation,  and 
why  the  strict  rules  of  law  should  be  disregarded  in  the  light 
of  existing  circumstances  at  the  time.    There  is  evidence 
here  that  he  did  not  know  the  general  terms  upon  which 
private  freight  was  shipped.   There  is  evidence  that  he  loaded 
the  car  himself;  that  this  receipt,  taken  out  of  his  possession, 
was  brief,  pointed,  and  express  that  the  shipment  was  at  his 
risk.     Section   2042  of  the  Code  provides :     "  A  common- 
carrier  cannot  limit  his  legal  liability  by  any  notice  given, 
either  by  publication  or  by  entry  on  receipts  given,  or  by 
tickets  sold,"  etc.     But  there  is  something  in  the  character 
of  tliis  receipt  that  might  authorize  the  presumption  of  ac- 
tual knowledge  of  the  contents  of  it.     In  37  Georgia  Re- 
porfe,  the  Court  regarded  a  ''fairopportunity  to  understand  the 
tiMmn  of  a  contract''  as  governing  the  parties,  the  distinction 
hmng  dearly  defined  that  the  railroad  cannot  by  any  act  of 

You  ZLii— 82. 
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its  own  limit  its  liability.  But,  if  the  act  has  the  conseDt  of 
the  other  party,  then  the  rule  changes  and  the  stipulatioo 
becomes  a  contract,  governing  the  parties  in  the  particular 
case. 

Now  the  doctrine  summed  up  in  39  Georgia  i2g>or(f,  635, 
is  '^  that  tlie  carrier  may,  with  the  assent  of  the  owner,  make 
a  special  contract,  in  the  face  of  the  receipt,  which  will  limit 
his  liability."  And  this  general  proposition  is  the  UDive^ 
sally  acknowledged  rule  of  law  sanctioned  by  all  Courti, 
State  and  Federal. 

The  charge  of  the  Judge  below,  under  the  facts  of  this 
case,  upon  the  naked  doctrine  of  the  Code,  section  2042,  was 
too  narrow  aud  limited.  The  written  receipt  given,  its 
brevity  and  statement,  taken  with  the  then  conditioo  and 
surrounding  circumstances,  afforded  something  for  the  joiy 
to  consider  as  to  whether  its  terms  had  been  assented  to, 
something  which  went  to  shew  he  had  actual  notice  of  its 
contents ;  something  to  show  that  there  was  a  fair  opportODitj 
to  understand  its  terms;  something  which  imported  knowl- 
edge aud  consent.  But  taken  with  the  testimony  of  Mr.  B^- 
nolds,  and  his  assertion  of  the  general  understanding  of  allj 
and  that  this  shipper  knew  that  shipments  were  only  madeat 
tlie  risk  of  the  owner,  we  are  of  opinion  that  the  Court  ought 
to  have  submitted  the  question  in  this  aspect  to  the  jury. 

Again,  as  to  the  question  of  liability  growing  out  of  tbs 
act  of  the  military.  If  the  jury  were  satisfied  that  the  car 
was  taken  by  a  superior  force,  which  neither  the  road  noriti 
agents  could  resist,  we  are  nevertheless  of  opinion  that  tfae 
defendants  below  ought  to  have  shown  something  more  than 
is  here  shown  by  the  record  touching  the  care  of  the  goods 
afler  such  act  by  the  military,  or  account  for  the  reasons  oat 
of  which  this  omission  was  occasioned.  Conceding  tlie  fact 
that  this  was  a  special  contract  at  owner's  risk,  still  thece 
was  devolved  upon  the  defendants  proper  care  over  the  pro|h 
erty  while  on  the  cars  and  while  remaining  in  their  ctistod/y 
or  the  existence  of  such  circumstances  as  prevented  its  eitf" 
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cise.  We  appreciate  the  derangements  of  business  in  the 
midst  of  an  army,  and  the  fact  that  where  law  ceased  to  give 
protection  the  ordinary  rules  may  be  relaxed,  yet  the  jury 
oaght  to  have  the  matter  fully  before  them.  If  a  watchman 
was  there,  what  was  done  to  take  care  of  the  property  when 
thrown  off,  or  if  not  there,  why  ?  There  may  or  may  not 
be  ample  and  satisfactory  reasons ;  but  we  are  of  opinion 
such  should  be  made  to  appear.  We  reverse  the  judgment 
of  the  Court  below  that  the  whole  case  may  go  to  the  jury 
under  the  charge  of  the  Court  upon  the  law. 


K  A.  Turner,  plaintiff  in  error,  vs.  John  K.  MgCarteb, 

defendant  in  error. 

Where  a  suit  was  pending  against  two  joint  and  several  obligors,  one  of 
whom  claimed  to  be  security  only  for  the  other,  and  this  was  known  ta 
the  plaintiflT,  and  the  principal  had  filed  a  plea  to  the  merits  of  the  ac- 
tion, and  the  plaintiff,  without  the  action  or  consent  of  the  surety,  and 
after  the  surety,  satisfied  that  no  trial  could  be  had  on  the  plea  at  thai 
term  of  the  Court,  had  gone  home,  dismissed  his  suit  as  to  the  prin- 
cipal, to  get  clear  of  the  plea,  and  then  took  a  judgment  against  the 
■arety,  and  the  surety  filed  a  bill  to  enjoin  the  judgment,  alleging 
these  facts,  and  alleging,  further,  that  at  the  time  the  suit  was  dis*. 
missed  against  the  principal,  the  debt  was  barred  by  the  Statute  o£ 
Limitations,  and  if  the  surety  paid  the  debt,  he  was,  by  this  act  of  th« 
plaintiff,  deprived  of  his  rights  to  recover  it  from  the  principal : 

ffeldf  That  there  was  equity  in  the  bill,  and  the  Judge,  on  the  facts  of 
the  case,  as  they  appeared  on  the  bill,  answer  and  affidavits,  onght  to* 
have  granted  the  injunction  until  the  trial  could  be  had  on  the  case 
made  by  the  bill. 

Injunction.  Principal  and  Surety.  Practice.  Before 
Judge  Hopkins.  DeKalb  county.  Chambers.  February, 
1871. 

In  1868,  E.  A.  Turner  and  H.  H.  Weaver  gave  to  Mo- 
Ctarter  a  promiasory  note,  signed  by  them,  and  due  on  the 
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12th  of  March,  1863.  In  1869,  McCarter  sued  them  thereon 
as  joint  promissors.  No  plea  appears  by  the  record.  At 
September  Adjourned  Term,  1871,  McOarter's  attorneys  do* 
missed,  as  to  Weaver,  and  took  a  judgment,  by  de&alt, 
against  Turner.  FL  fa,  issued  and  was  proceeding  to  sell 
Turner's  properly.  He  prayed  for  an  injunction.  Heaver- 
red  that  he  was,  in  fact,  but  Weaver's  security,  and  that  Mb- 
Carter  knew  it ;  that  Weaver  had  filed  a  plea,  which  is  lost^ 
and  the  cause  had  to  stand  for  trial  before  a  jury,  in  its  reg- 
ular order.  He  said  he  filed  no  plea,  because  he  was  willii^ 
for  a  judgment  to  go  against  him  and  Weaver,  jointly.  That 
the  plaintiff's  attorneys  waited  till  the  last  day  of  the  term, 
when  it  was  obvious  that  said  cause  could  not  be  reached  in 
its  order  as  a  cause  at  issue,  and,  after  he  had  left  Court,  di*- 
missed  as  aforesaid,  without  notice  to  him,  and  took  snd 
judgment.  He  said  he  should  not  be  compelled  to  pay  tlie 
note,  because  by  such  action  of  plaintiff's  counsel,  suit  against 
Weaver  was  forever  barred  by  the  Limitation  Act  of  1869. 
Further,  lie  said  said  judgment  was  void,  because  plaintiiT 
had  filed  no  affidavit  of  payment  of  taxes,  nor  proved  their 
payment,  as  required  by  the  Relief  Act  of  1870. 

The  Chancellor  ordered  McCarter  to  show  cause  whj  the 
injunction  should  not  be  granted.  The  answer  admitted  all 
the  statements  in  the  bill,  except  the  loss  of  Weaver's  pleii 
and  that  Turner  was  but  Weaver's  security.  It  stated  thit 
Weaver's  sole  plea  was  that,  in  1863,  he  had  tendered  Me- 
Carter  Confederate  currency  in  payment  of  the  note,  whidi 
he  refused,  and  which  Weaver  kept  for  him  till  it  was  wiMtii- 
less,  and  it  charged  that  Turner  was  a  principal  debtor.  Od 
the  hearing,  there  was  evidence,  pro  and  con^  as  to  the  al- 
leged securityship  of  Turner.  The  Chancellor  refused  the 
injunction,  and  that  is  assigned  as  error. 

J.  B.  Stewart  and  L.  J.  Winn,  by  L.  B.  Spenceb,  for 
plaintiff  in  error.  Obligation  and  riglits  of  sureties:  & 
Code,  sees.  2122,  2138;  19  Ga.  B.,  551.     As  to  laohas  in 
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defending :  1  Ga.  R.,  136 ;  2il,  275 ;  3d,  78 ;  4th,  181 ;  Dan. 
Ch.  Pr.,  141 ;  R.  M.  Charlton's  R.,  93.  Surety  not  bound 
to  plead:  R.  Code,  sees.  2139,  3128.  As  to  tax,  etc.:  Acts 
1870,  p.  31. 

Hill  &  Chandler,  by  the  Reporter,  for  defendant : 
Weaver  had  his  day  in  Court:  R.  Code,  sees.  3621,  3537. 
Judgment  set  aside  for  fraud  or  laches,  unmixed  with  negli- 
gence or  fault  of  movant.    Act  of  1870  unconstitutional. 

McCay,  J. 

The  record  in  this  case  shows  that  the  defendant,  having 
a  suit  pending  against  the  complainant  and  Weaver,  to 
which  Weaver  had  filed  a  defense,  dismissed  it  under  such 
circumstances  as,  in  law,  to  discharge  the  complainant  from 
the  del)t  on  which  the  suit  was  founded. 

Complainant  sets  up  that  he  was,  in  fact,  only  security  on 
the  note,  which  McCarter  well  knew ;  that  being  only  secu- 
rity, he  rested  upon  Turner's  defense,  and  filed  no  plea  of 
his  own ;  that  he  stayed  in  attendance  at  the  Court  until  it 
was  well  ascertained  that  the  case,  it  being,  as  a  plea  was 
filed,  a  jury  case,  would  not  be  tried,  that  after  he  had  gone 
home,  and  just  before  the  Court  adjourned,  the  plaintiff  in 
the  suit,  McCarter,  in  order  to  get  clear  of  Weaver's  plea, 
dismissed  the  suit  as  to  him,  and  as  the  case  was  then  with- 
out a  plea,  took  a  judgment  against  the  present  complainant, 
by  the  Judge's  order  on  the  minutes,  under  the  new  rules  of 
the  Court.  The  bill  charges  that,  at  the  time  the  suit  was 
disn)i8se<l  as  to  Weaver,  the  note  was  barreil  by  the  statute 
of  limitations,  and  that  the  necessary  effect  of  the  dismissal 
was  to  injure  the  complainant  by  depriving  him  of  his  right 
to  go  upon  Weaver,  the  principal,  in  case  he  paid  the 
money. 

If  these  facts  be  true,  we  think  the  case  a  clear  one  for 
the  complainant.  Here  was  an  act  of  McCarter,  which  "  in- 
creased his  (complainant's)  risk,  exposed  him  to  greater  lia- 
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bility,  and  injured  him:"  Revised  Code,  2126.  Herebt 
case  in  which,  by  the  act  of  the  creditor^  ^Hhe  liabilitj  of  the 
principal  became  extinct:"  Revised  Code,  2121.  This  ad 
of  the  principal  did  not  and  could  not  have  come  to  tin 
knowledge  of  the  surety  until  after  the  judgment  aguosi 
him. 

It   is   an   every  day  exercise  of  chancery  jurisdiction  to 
grant  a  new  trial  and  enjoin  a  judgment  at  law  in  conse- 
quence of  the  discovery  of  a  defense  which  the  complainaot 
did  not  know  of,  and  could  not,  with  proper  diligence,  have 
known    before   the  judgment  at  law:     1   Georgia  ReporU^ 
136;  2    Georgia   Reports,  276;  3  Georgia  Reports,  78;  4 
Georgia  Reports  181.     This  defense  did  not  accrue  until  a 
few  minutes  before  the  judgment,  and  from  the  very  nature 
of  it  could  not  have  come  to  the  knowledge  of  the  securitf. 
We  are  clear,  therefore,  that  if  the  complainant  has  stated 
the  facts  truly,  he  has  a  strong  claim  to  relief.     The  answer 
admits  all  the  facts  but  one;  especially,  does  it  admit  the 
amendment  dismissing  the  suit  as  to  Weaver  under  the  cir- 
cumstances charged.     The  fact  not  admitted,  but  positively 
denied,  is  that  the  complainant  was  Weaver's  security.    We 
are  not  sure  that  the  complainant  would  not  have  the  same 
ground  of  relief,  if  he  is  to  be  considered  a  joint  obligor  in- 
stead of  a  security.     It  was  a  serious  wrong  against  Turner 
for  McCarter  to  dismiss  the  suit  versus  Weaver  under  the  ct^ 
cumstances.     A  creditor  has  no  right  to  act  so  as  to  discharge 
one  joint  obligor  to  the  injury  of  his  co-obligor.    And  even 
ander  the  state  of  facts  set  forth  by  McCarter,  however  the 
parties  might  stand  as  to  him,  as  between  themselves  Weaver 
was  the  principal,  and  the  loss  of  the  debt  as  against  Weaver 
would  be  a  total  loss  to  Turner  if  he  has  it  to  pay. 

But  we  think  the  evidence  that  Turner  was  only  surety, 
even  as  to  McCarter,  is  very  strong.  On  one  side  we  have 
the  statement  of  Turner  and  of  Weaver,  of  two  of  the  arbitrar 
tors  and  of  Norton.  On  the  other,  the  statement  of  McCSar- 
ter,  and  of  two  others,  both  of  whom,  however,  only  testify 
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aegatively,  to-wit:  that  they  did  not  hear  the  statements  tes- 
tified to  by  the  other  witnesses.  The  evidence  for  the  com- 
plainant  largely  preponderates,  and  we  think  the  injunction 
•aght  to  have  been  granted.  Indeed,  we  suppose  the  refusal 
of  the  Judge  was  not  put  on  the  facts  but  on  the  law,  and  on 
the  effect  of  the  judgment.  But  as  we  have  said,  this  was  not 
loder  the  circumstances  a  bar,  and  we  reverse  the  judgment. 
Judgment  reversed. 


HuoH   McCuLLOUGH,   plaintiff  in   error,  vs.  Thomas  P. 

Mitchell,  defendant  in  error. 

Aa  award  of  arbitrators  under  the  arbitration  law  will  not  be  set  aside 
on  the  ground  that  it  is  illegal,  because  contrary  to  the  evidence,  un- 
less it  be  so  contrary  to  the  evidence  as  to  require  the  inference  that  it 
is  the  result  of  fraud,  accident,  or  gross  mistake  of  law  or  fact  on  the 
part  of  the  arbitrators ;  and  if  an  award  has  been  attacked  upon  this 
ground  before  the  Superior  Court,  under  the  provisions  of  section  4184 
of  the  Revised  Code,  and  the  question  has  been  submitted  to  a  jury, 
who  have  found  in  favor  of  the  award,  and  the  Judge  has  refused  a 
new  trial,  it  must  be  a  very  strong  case,  indeed,  to  justify  this  Court  in 
overruling  the  Judge  and  directing  a  new  trial. 

Arbitration.     New  Trial.     Before  Judge  Kirby.     Floyd 
Soperior  Court.    July,  1870. 

In  May,  1867,  there  was  a  controversy  between  Mitchell 
and  McCulloch  respecting  the  sale  and  purchase  of  Mitchell's 
interest  in  the  Rome  Foundry  and  Machine  Works  by  Mc* 
Cullough.  And  whereas,  they  desired  a  ''a  fair  and  equita- 
ble adjustment  of  the  same,''  they  submitted  to  their  attor- 
neys: Ist  Whether  McCuIlough  was  deceived  by  Mitchell's 
fepresenting  to  him  that  the  property  had  cost  him  $23,000 
auhf  including  his  salary,  it  being  admitted  that  Mitchell  so 
eteted.  2d.  If  it  had  not  cost  him  so  much,  whether  McCuI- 
loQgh  was  entitled  to  any  abatement  of  the  agreed  price,  and 
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if  any,  how  much.  3d.  Whereas,  Mitchell  represented  to 
McCullough  that  the  agreed  price,  $16,000  00,  and  Mitch- 
eirs  liabilities,  which  McCullough  was  to  assume,  would  not 
exceed  $25,000  00,  if  the  liabilities  exceed  $9,000  00,  how 
much,  if  any,  abatemeut  should  be  made  on  that  aoooantT 
Their  attorneys  had  a  right  to  select  an  umpire,  and  to  hi?e 
anylegal  differences  decided  by  the  Judge  of  the  Superior 
Court,  Hon.  J.  W.  H.  Underwood. 

The  umpire  was  chosen  and  the  cause  was  tried.  It  ap- 
peared in  evidence  that  Noble  &  Brothers  were  Mitchell'i 
partners  in  said  property,  and  Bayard  was  their  book-keeper; 
that  McCullough,  residing  in  New  York,  went  to  Rome 
seeking  an  investment,  heard  that  Mitchell  wished  to  sell; 
that  he  sought  information  from  Noble  &  Brothers,  who 
wished  him  to  buy,  and  from  Bayard,  as  to  the  cost  of  the 
works,  Mit<?hell's  liabilities,  and  what  he  had  paid  in,  etc, 
and  then  went  to  see  Mitchell.  Pie  was  at  Lynchburg,  and 
had  not  been  in  Rome  for  several  months.  Mitchell  made 
»aid  representations,  and  McCullough  agreed  to  {my  him 
said  price  for  his  interest. 

The  arbitrators  found  that  Mitchell  had  not  paid  in 
$23,000  00  cash,  and  thai  his  liabilities  were  over  $9,00000, 
but  they  concluded,  from  the  evidence,  that  his  representa- 
tions were  bona  fide,  and  that  what  else  he  said  as  to  the 
value  of  the  property  was  only  his  opinion.  Considering 
that  McCullough  had  investigated  for  himself,  etc.,  they 
awarded  that  no  abatement  in  price  should  be  made.  While 
the  arbitration  was  being  had.  Judge  Underwood  was  pree- 
ent,  and  it  was  shown  that  he  assisted  in  making  certain 
calculations. 

When  the  award  was  entered  upon  the  minutes  it  was 
objected  to,  because  of  Judge  Underwood's  action,  aforesaid; 
because  the  award  was  contrary  to  the  evidence;  because  the 
arbitrators  decided  according  to  certain  sup^iosed  law,  and 

ci  according  to  equity,  and  were  mistaken  as  to  the  law, 
because  of  the  admission  of  certain  letters.     It 
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shown  that  no  objection  was  urged  against  said  letters.  It 
was  shown  that  Judge  Underwood  had  his  headquarters  in 
tbo  office  where  the  arbitration  was  had,  and  nothing  ap- 
peared to  show  any  interference  with  the  arbitrators.  The 
objections  were  tried,  and  the  jury  found  in  favor  of  the 
award. 

A  new  trial  was  moved  for,  upon  tlie  following  grounds : 

1st.  Because  said  verdict  is  contrary  to  law. 

2d.  Because  said  award  should  have  been  set  aside  for  a 
mistake  in  law  on  the  part  of  the  arbitrators. 

3d.  Because  said  award  ought  to  have  been  set  aside  on 
the  ground  that  it  is  contrary  to  law  and  is  otherwise  illegal ; 
and  on  the  ground  that  the  arbitrators  did  not  make  an  equi- 
table adjustment  of  the  matters  of  difference  between  the  par- 
ties as  required  by  the  submission  in  writing. 

4th.  Because  said  finding  of  the  jury  is  illegal,  and  not  in 
accordance  with  the  testimony  produced  on  the  submission. 

5th.  Because  said  award  ought  to  liavc  been  set  aside  upon 
the  testimony  produced,  and  the  facts  stated  in  the  submission 
and  exceptions  to  the  award,  and  the  award  itself. 

6th.  Because  the  Court  erred  in  not  ruling  out  the  letters 
which  said  Mitchell  had  written  to  Charles  H.  Smith,  his 
agent,  when  offered  in  as  testimony,  they  being  objected  to 
on  the  arbitration  as  shown  by  the  exceptions. 

7th.  Because  the  Court  erred  in  not  giving  to  the  jury  the 
following  charges  without  qualification,  each  charge  as  asked, 
having  been  requested  to  do  so  in  writing,  to-wit:  "If  you 
believe  from  the  evidence  that  McCuIloch  was  entitled  to  any 
abatement  of  the  amount  he  had  agreed  to  pay,  either  at  law 
or  upon  an  equitable  settlement,  then  the  award  was  wrong, 
and  you  should  find  against  it,'' — the  Court  adding  after 
reading  the  charge — "so  far  as  the  same  is  consistent  and 
agrees  with  my  main  charge." 

8ih.  Because  the  Court  erred  in  giving  to  the  jury  the 
following  charge,  to-wit:  "The  law  providing  for  the  arbi- 
tmtion  of  matters  of  difference  between  parties,  means  that 
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some  progress  should  be  made  in  the  settlement^  and  not 
that,  after  all  the  testimony  has  been  heard  and  the  cise 
fairly  triedj  without  accident,  fraud,  or  mistake,  the  parties 
may  continue  to  litigate.  Whatever  was  fairly  settled  fiv 
the  parties  should  remain  so;  and  if,  in  the  investigation  yoa 
are  about  now  to  make  of  this  case,  you  should  find  all  the 
questions,  made  by  the  exceptions  filed,  to  have  been  fairly Mt- 
tied  without  accident,  fraud,  or  mistake,  it  will  be  yoardatf 
to  find  for  the  award.  You  are  not  to  weigh  the  testimo&y 
as  upon  an  original  trial  between  the  parties.  Youaremori 
nearly  in  the  position  of  a  reviewing  Court.  Your  duty  ii 
to  look  into  the  facts  and  decision  of  the  arbitrators  apoi 
this  case,  and  if  they  have  been  influenced  by  the  intermed* 
dling  of  any  person,  or  have  made  the  decision  complained 
of,  by  fraud,  accident,  or  mistake,  it  will  be  your  duty  to  set 
it  aside ;  but  if  in  the  consideration  of  all  these  question 
there  was  the  least  bit  of  testimony  to  sustain  the  decisioi 
which  was  made  by  the  arbitrator,  then  the  award  ought  to 
stand.  If  there  was  any  testimony  for  the  finding  of  the 
arbitrators,  upon  any  or  all  of  the  objections,  the  findiag 
would  be  good  under  the  law  and  ought  to  stand." 

Said  motion  for  a  new  trial  was  overruled  by  the  Court 
upon  each  and  all  of  the  grounds  thereof,  and  counsel  ex- 
cepted. 

Printup  &  FoucHE,  for  plaintiff  in  error.  Innocent 
misrepresentation  is  legal  fraud  :  R.  Code,  sees.  2592,  5117; 
2  Kelly  R.,  66 ;  36  Ga.  R.,  648.  Cases  of  WooHen  and 
Goolsby,  26  and  23  Ga.  R.,  relied  on  by  arbitrators,  not  kw. 
The  charge  was  wrong  on  usury,  "fairly  tried,*  and  seek 
like  expressions. 

Wright  &  Featherson  ;  T.  W.  Alexander,  for  de- 
fendant. 


i 
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IcCay,  J. 

'his  Court,  at  this  term,  in  the  case  of  Tomlinaon  V8.  Tom^ 
)»,  and  in  various  other  eases,  within  the  last  few  years, 
:  Shaiffer  &  Company  vs.  Baker  &  Carswelly  38  Georgia 
ortSf  135;  Sharp  &  Brown  vs.  Loyleas,  39  Georgia  Re* 
9f  9,  and  in  several  cases  at  the  last  term,  has  required  a 
Dg  case  to  set  aside  an  award,  because  contrary  to  the 
leoce.  It  is  of  very  doubtful  policy,  and  only  just, 
lin  the  authorities,  to  listen  at  all  to  such  a  ground.  The 
lies  freely  select  their  own  tribunal.  The  very  object  is 
^tle  the  dispute  without  litigation,  and  it  is  a  perversion 
he  whole  intent  of  tlie  law  to  permit  a  mere  difference 
odgraent,  as  to  the  effect  of  evidence  to  be  a  ground  for 
ng  aside  the  award.  If  the  ideas  advanced  by  the  coun- 
br  the  plaintiff  in  error  be  true,  an  award  is  only  one 
le  of  commencing  a  suit,  instead  of  being,  what  the  law 
»mplates,  the  end  of  litigation.  The  evidence  must  be 
brODgly  against  the  award  as  to  require  the  inference  of 
d  or  mistake  in  some  material  matter,  either  of  law  or 
Here  is,  first,  the  judgment  of  three  intelligent  men, 
I  of  a  jury,  and  then  of  the  Judge,  upon  a  complication 
'adSj  and  figures,  and  motives.  The  plaintiff  in  error  is 
•pinion  this  concurrent  judgment  of  three  tribunals  is  a 
it  error. 

ITe  will  not  say  that  such  a  thing  is  impossible,  but  we 
say  it  is  very  improbable.  The  right  of  the  case  turns 
r  much  upon  whether,  in  fact,  McCul lough  a^d  on  the 
snients  of  Mitchell.  Is  it  clear  that  he  did?  It  is  true 
ays  80.  But  is  there  not  a  great  deal  against  this?  He 
a  stranger  to  Mitchell.  He  had  seen  the  pro)>erty,  ex- 
ned  it^  conversed  with  the  Nobles,  the  book-keeper,  and 
seen  the  books.  He  had,  in  truth,  about  as  good  an 
9rtunity  to  get  at  the  truth  as  Mitchell.  It  would  be 
''  strangei  very  contrary  to  the  ordinary  course,  for  a  man 
bandon  all  these  sources  of  information  and  trust  to  the 
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statements  of  a  stranger,  whom  he  knew  was  interested  in 
making  a  strong  case  for  himself. 

We  are  not,  oiii*seIves,  satisfied  with  the  statement  of 
either  Bayard  or  the  Noble's;  they  are  doubtless  veiyoiM^ 
rect  men ;  but  it  is  apparent  that  they  are  disposed  in  iavor 
of  McCuIIough.  Vfe  do  not,  upon  the  whole,  think  this 
award,  verdict  and  judgment  of  the  Court,  is  such  a  gnsB 
perversion  of  the  facts  of  the  case  as  to  justify  us  in  setting 
it  aside. 

We  do  not  care  to  go  into  detail  of  our  reasons,  but  simplj 
say,  that  if  Mr.  McCuIIough,  after  all  the  opportunities  he 
bad  to  get  at  the  truth,  shut  his  eyes  and  allowed  himself  to 
be  deceived  by  the  statements  of  Mitchell,  a  stranger,  tod, 
as  he  knew,  interested,  we  do  not  think  he  has  any  grot 
claims  to  sympathy.  We  suspect  he  thought  he  was  doing 
well,  and  that  the  statements  of  Mitchell  as  to  tlie  cost  did 
not,  in  fact,  have  much  to  do  with  his  conduct.  What  the 
property  had  made,  was  making  and  would  make,  was  the 
principal  thing.  Of  this  he  got  his  knowledge  from  Xoblc^ 
the  i)ooks,  and  his  own  observation  and  inquiries  at  Rome, 
and  if  he  was  mistaken,  it  is  only  the  ordinary  result  of  the 
fact,  that  mankind  are  not  omniscient. 

Judgment  affirmed. 


Benjamin  Loughbridge,  plaintiff  in  error,  vs.  W.  G.  Hifr 

Ris,  defendant  in  error. 

When  in  an  action  brought  to  recover  damages  for  the  overflow  of  Its' 
by  the  erection  of  a  mill-dam,  the  defendant  pleaded  in  bar  the  otftfd 
of  appraisers  under  the  Act  of  1860,  and  tender  of  payment,  etd**^ 
the  Judge  sustained  the  demurrer  to  the  plea,  etc : 

Held,  That  the  Act  of  1809,  which  extends  the  provisions  of  the  fonid 
section  of  the  Act  to  incorporate  the  Z?bulon  Branch  Railroad  Cos* 
pany  (1851-62,)  to  all  manufacturing  companies  and  indindntki 
whether  corporate  or  not,  provided  such  company  or  individoab  ovi 
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both  banks  of  the  stream  upon  which  the  mills  are  to  be  erected,  etc.^ 
and  provides  for  the  assessment  of  damages  for  such  taking  of  lands  as 
may  be  necessary,  is  unconstitutional  in  its  provisions,  as  applied  to 
individual  owners  of  mills  in  this  State. 

BfeU,  agai/if  Under  Article  III.,  Section  5,  part  1,  of  our  present  Con- 
•titation,  and  the  grant  of  power  to  the  Legislature  to  take  private 
property  for  public  use,  that  the  exercise  of  this  power  is  one  over 
which  the  judiciary  have  jurisdiction  to  prevent  its  abuse.  And  to 
BQthorize  the  taking  of  private  property  by  legislative  Act,  two  things 
mast  concur : 

St.  It  must  be  taken  for  public  use  only. 

Sd.  It  must  be  taken  only  upon  provision  for  just  compensation,  except 
in  urgent  and  extraordinary  cases.  And  while  we  recognize  the  right 
of  the  Legislature  to  determine  the  necessity  of  the  act,  and  when  it  is 
constitutionally  exercised,  and  when  it  is  for  the  public  use,  and  pro- 
vision for  just  compensation  has  been  made,  yet  this  is  not  a  power 
which  the  Legislature  can  delegate  to  individuals,  to  erect  mills  or 
nanufactories  anywhere  at  their  option,  and  in  their  judgment  take 
private  property  for  their  use ;  and  we  do  not  think  a  mill,  although 
it  has  some  of  the  attributes  of  public  use,  and  is  regulated  by  law  for 
certain  defined  purposes,  can  be  regarded  stick  public  use  as  the  Con- 
stitution recognizes,  to  authorize  the  exercise  of  this  great  constita- 
tional  power. 

Private  Property  for  Public  Use.  Mills.  Before  Judge 
Parrott.     Murray  Superior  Court.     May  Terra,  1870. 

Harris  sued  Loughbridge  for  backing  the  Conasauga 
Ettver  upon  his  land. 

Loughbridge  pleaded  tliat  he  owned  land  on  both  sided 
>f  the  river  below  Harris,  was  erecting  a  mill-dam,  which 
rendered  such  overflow  necessary,  that  Harris  refused  to 
bave  his  damages  appraised  as  provided  by  Act  of  19th  of 
March,  1869,  when  he  proceeded  to  have  it  done  as  therein 
provided,  tendered  Harris  the  amount  assessed  and  he  re- 
Bcmed  to  accept  it,  and  that  he  was  ever  ready  to  pay  said 
imouDt.  Upon  demurrer,  the  Court  dismissed  said  plea. 
Fbat  18  assigned  as  error. 

-  D.  A.  Walker,  J.  A.  W.  Johnson,  for  plaintiff  in  error. 
CbnsUtntion  of  1868  does  not  prohibit  taking  private  prop- 
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crty  for  public  use  without  corapensatiou.  Eminent  do- 
main, and  when  and  by  whom  exercised :  R.  Code,  WOL 
2196,  2197,  2198;  9th'Ga.  R.,  341,  344,  354-5;  9th, 41; 
2  Kent's  Com.,  341 ;  3d  Ga.  R.,  338;  Ist  Redf.  on  R  Wtj^ 
258.  Mills  are  for  public  use  and  regulated  by  law:  & 
Code,  sees.  1466,  1467,  1468. 

McCamy  &  Shumate,  for  defendant.  Act  of  1869  void 
because  it  does  not  provide  for  just  compensation:  30th  Gl 
R.,  43;  37th,  113;  33d,  556,  629;  11th  Leib.  R.,  78;  U. 
S.  Const.,  Art.  V.  Compensation  must  be  paid  before  prop- 
erty taken  :  1  Kent's  Com.,  339  and  note;  26tb  Weod-R, 
497  ;  3  Howard's  Miss.  R— Thompson  vs.  G.  J.  R.  R.  Ca; 
1st  Kelly,  530;  9th  Ga.R.,341;  19th,  479;  33d,  556,629, 
Act  contains  matter  not  in  title:  Constitution  of  Ga.,  1868^ 
Art.  III.,  Sec.  4,  p.  5;  12th  Ga.  R.,  43;  4th,  26.  Eminent 
domain  delegated  to  individual  void:    1st  BI.  Com.,  339. 

LOCHRANE,  C.  J. 

This  was  an  action  on  the  case  brought  by  Harris  forth 
overflow  of  water  upon  his  land,  caused  by  the  mill-diM 
erected  by  Loughbridge.  When  the  case  came  on  for  triili 
the  Judge  below  sustained  the  demurrer  to  the  plea  filed  bf 
the  defendant,  under  the  Act  of  1869,  in  bar  of  the  action. 
There  is  no  question  as  to  the  merits  of  the  case  before  u& 

The  naked  question  is  the  construction  of  the  Act  of  18CS. 
That  Act  is  entitled  "An  Act  to  encourage  and  protect  the 
building  of  mills  and  other  manufacturing  establishments  in 
this  State."  This  Act  provides  that  the  provisions  of  the 
fourth  section  of  an  Act  to  incorporate  the  Ziebulon  Branch 
Railroad  Company,  shall  be  extended  to  all  mann&ctnring 
companies  and  individuals,  whether  corporate  or  not,  pr(h 
vided  the  company  or  individual  owns  both  banks  of  the 
stream  upon  which  the  mills  are  to  be  erected,  and  amende 
the  Act  by  substituting  the  Ordinary  of  the  connty  where 
the  land  lies  for  the  Justice  of  the  Inferior  Court,  and  limile 
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mount  of  damage  done  to  land  owners  to  that  occasioned 
le  overflowing  of  water  by  such  mill,  etc.  The  Act 
lich  this  Act  was  amendatory,  is  found  in  Acts  1851-2, 
138,  and  provides  for  the  taking  of  such  strips  of  land 
ly  be  deemed  necessary  for  the  construction  and  conveni- 
of  the  railroad.  It  also  provides  for  the  assessment  of 
jges  by  the  selection  of  certain  appraisers  in  case  of  die- 
ment,  whose  award  is  to  have  the  effect  of  a  judgment, 
nay  be  enforced  by  execution,  with  the  right  of  appeal, 

16  parties  in  this  case,  by  their  plea,  set  up  the  award  of 
ppraisers  and  tender  of  the  damages.  To  this  plea  the 
tiff  demurred.  The  Court  sustained  the  demurrer,  and 
the  validity  of  the  Act  of  1869  is  directly  brought  in 
ioD  by  the  pleadings  and  judgment.  Article  III.,  sec- 
5,  part  1,  of  our  present  Constitution,  confers  large 
rs  upon  the  General  Assembly  of  this  State;  and  the 
nent  is,  that  the  Legislature,  in  the  exercise  of  this  plen- 
K>wer,  had  full  and  unquestioned  constitutional  author- 
>  pass  the  Act  in  question ;  and,  inasmuch  as  the  power 
ant  is  vested  with  them,  the  right  will  not  be  abridged 
ly  judicial  interference. 

is  not  our  purpose  to  enter  into  any  elaborate  discussion 
le  constitutional  questions  involved,  at  least,  not  farther 
to  lay  down  the  principles  of  law  which  we  hold  appli- 
t  and  important  to  the  decision  of  the  question.  It  is  a 
'ine  of  immutable  justice  that  cannot  be  controverted  or 
garded,  that  to  appropriate  property  by  legislative  act, 
things  must  occur: 

irst,  it  must  he  taken  for  public  use;  and,  second,  it  must 
iken  only  upon  just  compensation,  except  in  extraordi- 
and  urgent  cases,  arising  out  of  the  protection  or  safety 
le  people,  which  constitutes  an  exception  to  the  general 
This  principle  comes  to  us  as  an  inheritance  of  the 
(Don  law,  and  forms  a  part  of  our  social  polity.  Outside 
he  national  constitutional  provision  on  tfiis  8ubject|  we 
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find  the  doctrine  implanted  in  our  fundamental  principleB*. 
"No  person  shall  be  deprived  of  property  without  due  pro- 
cess of  law.''  And  when  the  Legislature  solemnly  enacts  the 
appropriation  and  provides  for  the  compensation,  being  tlie 
act  of  the  law  making  power,  it  is  under  process  of  law. 
But  the  power  must  be  exercised,  by  the  Legislature,  under 
the  two  limitations  referred  to.  The  requirement  must  be 
for  public  use  and  the  compensation  must  be  provided. 

It  has  been  argued  by  the  distinguished  counsel  in  thtt 
case,  that  the  policy  of  the  law,  inferred  from  the  omissioa 
of  an  inhibitory  clause  in  the  Constitution  of  1868,  upon 
this  subject,  is  evidently  to  grant  greater  powers  to  thegor- 
ernment  than  those  heretofore  conferred.  W^e  cannot  consent, 
by  inference,  to  the  concession  of  any  such  intention  by  tbe 
people.  Governments  grow  strong,  generally,  by  encroach- 
ments upon  the  rights  of  the  citizen,  and  the  history  of  leg- 
islative resistance  is  only  marked  by  the  ineffectual  struggles 
of  minorities.  And  if  Courts  abandon  the  field  to  the  on- 
fettered  license  of  power,  then  all  the  safeguards  are  swept 
away,  and  popular  sentiment  construes  the  covenants  of  lib- 
erty. 

Who  shall  decide  what  constitutes  the  public  use,  eofibraoes 
more  than  lies  upon  the  surface  of  the  question.  For,  wbile 
it  is  delegated  to  the  law-making  power  to  pass  primarily 
upon  the  question,  this  delegation  is  not  absolutely  and  un- 
conditionally given,  but  is  made  subordinate  to  great  princi- 
ples of  right  and  justice,  over  which  the  judiciary,  removed 
from  the  pressure  of  impulsive  public  opinion,  holds  tbe 
constitutional  checks  so  wisely  and  well  incorporated  into 
the  contract  of  the  government  and  the  governed. 

We  recognize  the  right,  constitutionally  exercised,  of  tbe 
Legislature  to  adjudge  the  exigencies  requiring  the  exercise 
of  the  power ;  and  when  the  public  use  require  it,  and  pro- 
vision for  just  compensation  is  made  or  provided  for,  Courts 
will  maintain  the  proprieties  and  legality  of  the  act 

But,  as  aris^  out  of  the  record  in  this  case,  when  the  Leg- 
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e  delegates  to  any  individual,  for  purposes  of  erecting 
or  manufacturing  establishment^  at  his  option  and  in 
dgment,  the  right  to  take  the  property  of  another  to 
n  use,  we  cannot  hold  that  such  an  exercise  of  the  right 
lized  is  constitutional.  We  need  not  go  into  the  his- 
r  mills  and  the  special  laws  governing  them.  The  ob- 
to  the  Act  arises  out  of  the  abuse  of  the  power  in  such 
1  legislation.  The  power  is  delegated  to  the  L^isla- 
D  the  particular  case,  under  the  constitutional  require- 
and  cannot  be  by  them  delegated  to  individuals  to 
le.  The  power  is  one  of  eminent  domain,  held  by  the 
^  to  be  used  for  the  people ;  and  when  the  Legislature 
3  individuals  with  the  right  to  assert  it  and  take  private 
ty  for  such  use  under  it.  Courts  cannot  recognize  such 
as  coming  within  the  pale  of  constitutional  authority, 
are  not  unaware  of  the  fact  that  mills  are  in  a  general 
for  the  public;  that  their  tolls  are  regulated  by  law,  and 
.nner  of  rotation  among  customers  regulated.  But  in  our 
D  such  use  is  not,  in  the  contemplation  of  the  law  of 
id,  such  public  use  as  authorizes  the  appropriation  of 
e  property,  and  particularly  within  the  Act  of  1851-2. 
ire  therefore  affirm  the  judgment  of  the  Court  below 
ling  the  demurrer  to  the  plea  under  the  facts  in  this 

gment  affirmed. 


Vol.  zLn— 33. 
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C.   D.  Adaiu,  administrator,  plaintiff  in  error,  vs.  M.  A. 
McDonald  et  al.,  defendants  in  error. 

1.  Where  there  was  a  bill  filed  to  reform  a  volnntary  deed,  on  thegroand 
of  mistake,  and  the  dispute  was  between  those  claiming  nnder  thedeedf 
the  grantor  being  in*lifferent,  the  rule  in  equity  that  a  deed  will  not  bl 
reformed  at  the  instance  of  mere  volunteers,  does  not  apply. 

2.  Under  the  laws  of  this  State,  Revised  Code,  sections  8067  and  3068^ 
a  mistake  of  law,  as  when  an  instrument  has  a  different  legal  efiet 
from  what  the  parties  to  it  intended,  may  be  relieved  against  ineqaitj, 
or  if  the  mistake  be  in  but  one  of  the  parties,  if  that  one  place  gretf 
trust  and  confidence  in  the  other,  and  that  confidence  be  betnje^ 
equity  will  relieve  against  the  mistake. 

8.  In  a  bill  to  reform  a  deed  on  the  ground  of  mistake,  when  rabstntiil 
justice  has  been  done,  even  though  the  allegations  in  the  bill  msy  not 
have  been  precisely  met  by  the  proof,  and  the  Court  below  havs  n* 
fused  a  new  trial,  this  Court  will  not  interfere  on  the  ground  of  the 
variance ;  especially  if  there  have  been  three  concurrent  verdicti  iB 
favor  of  reforming  the  deed. 

Reforming  Contracts.  New  Trial.  Before  Judge  Pab- 
ROTT.     Murray  Superior  Court.     May  Term,  1870. 

This  cause  was  here  in  1868.  See  Adair ,  adminUbrabri 
V8.  Adair,  adminUtratory  38  Oeorgia  ReportSj  46,  where  the 
cause  is  fully  reported.  A  new  trial  was  granted.  Another 
verdict  was  had  in  fjivor  of  reforming  the  dee<],  etc.,  and  the 
cause  came  here  again  in  1869.  See  same  case,  39  (Seofpt 
Reports,  75.  A  new  trial  was  again  awarded,  and  a  third 
verdict,  in  favor  of  reforming  the  deed,  etc.,  was  obtainnL 

A  motion  for  now  trial  was  made  aiK)n  the  grounds  that 
the  verdict  was  unsupported  by  evidence,  and  upon  varioai 
alleged  errors  of  the  Court  in  rejecting  evidence,  etc.  As  the 
opinion  of  the  Court,  can  1x3  understood  without  these,  we  do 
not  give  them.  The  Court  refused  a  new  trial,  and  that  0 
assigned  as  error. 

W.  H.  Dabxey,  W.  Akin,  D.  A.  Walker,  for  phlntiir 
in  error.     lividenoe  necessary  to  reform  deed  :  Revised  Ood^ 
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lection  3062 ;  38  Ga.  R.,  46  ;  12th,  285.  As  to  specific  per- 
formance: 27  Ga.  R.,  275;  3  Vesey,  Jr.,  420;  29  Ga.  R., 
166  ;  12  Ga.  R.,  285-8 ;  16th,  61 ;  9, 436.  Contract  executed 
sannot  be  avoided  for  vohmteer:  Revised  Code,  section 
1061,  3133;  16  Ga.  R.,  62;  1  Story's  Eq.  Juris.,  section  176, 
133  and  note  3 ;  2d  section,  706a,  793a,  7936,  787,  987 ;  27 
Ghi.  R.,  39;  40th,  15,  16.  Possession  necessary  to  complete 
;itle:  2  Bl.  Com.,  195-6-9;  16  Ga.  R.,  62;  21st,  370. 

C.  D.  McCuTCHiN,  R.  J.  McCamy,  for  defendants  in  er- 
ror. 

McCay,  J. 

1.  We  recognize  fully  the  well  settled  rule  that  equity 
will  not  interfere  against  a  grantor,  in  favor  of  a  volunteer, 
Ip  correct  a  mistake  or  reform  a  defective  conveyance.     The 
mie  also  extends  to  a  bill  by  a  volunteer,  under  a  prior  vol- 
untary deed  against  a  grantee,  under  a  subsequent  voluntary 
deed  by  the  grantor:  Code,  section  3060;  Story's  Equity, 
sections  175,  180.     But  this  rule  is  based  upon  the  reason- 
•onable  proposition  that  the  volunteer  has  no  claim  on  the 
grantor.     If  there  is  a  mistake  or  a  defect,  it  is  a  mere  fail- 
ure in  a  bounty,  which,  as  the  grantor  was  not  bound  to 
make,  he  is  not  bound  to  perfect,     bo  in  a  contest  between 
a  prior  and  avhsequent  voluntary  grantee.     As  the  grantor 
mns  free  to  do  as  he  pleased,  and  was  not  compellible  to  per- 
IJMSt  his  deed,  he  was  equally  at  liberty  to  make  a  second  deed. 
Bot  here  the  parties  claim  under  the  same  deed.    The  com- 
plainants insist  that  the  grantor  did  not,  in  fact,  make  the 
deed  set-up  by  the  defendants.     The  grantor's  interests  are 
aot  at  stake.     He  has  not,  say  the  complainants,  exercised  his 
Jfree  power  to  do  as  he  pleased  by  giving  this  property  to  the 
defendants.     His  true  intent  is  not  in  the  deed,  under  which 
Vtte  defendants  claim.     It  is  the  very  highest  equity  to  see  to 
Ik  thai  the  real  intent  of  the  grantor  shall  have  force.     He 
|M  his  representative  is  only  a  party  pro  forma^  and,  at  best^ 
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stands  indifTerent  between  these  disputants.  It  is  not  claimed, 
eitiier,  that  after  a  defective  deed  was  made,  he  exercised  his 
undoubted  right  to  make  another.  It  is  a  contest  as  to  whit 
he  intended  by  tiie  one  deed  he  has  made.  For  these  rei- 
sons  we  do  not  think  this  case  comes  within  the  rule  which 
denies  the  aid  of  equity  to  assist  volunteers. 

2.  Equity  may  correct  a  mistake  in  a  will,  and  in  a  will 
all  are  volunteers:  Story's  Equity,  sections  179,  181.  Nei- 
ther the  authorities,  nor  the  principles  on  which  this  rule  is 
founded  apply  to  cases  where  the  grantor  is  indifferent,  hts 
done  nothing  inconsistent  with  the  deed  proposed  to  be  re- 
formed, and  the  contest  is,  in  fact,  not  between  claimants an- 
der  different  deeds,  under  two  independent  acts  of  thevolao- 
tary  grantor,  but  under  the  same  deed.  These  jiarties  are 
all  within  the  scope  of  the  grantor's  intent;  they  all  stood 
towards  him  in  the  same  situation;  they  were  hisgrand-diil- 
dren,  and  his  duty  to  provide  for  one  was  the  same  dutjrto 
them  all.  This  general  principle  controls  mos(  of  the  points 
of  this  case. 

3.  We  are  free  to  say  that  we  think  the  complainant's ctfe 
a  weak  one,  on  the  testimony,  and  if  this  were  the  first  trial, 
we  incline  to  think  we  should  send  it  back  for  a  rehearing. 
There  is  but  little  in  the  testimony  to  justify  the  verdict oi 
found.     We  think  the  evidence  of  mistake  or  fraud  is^fmfi 

but  it  is  not  very  clear  as  to  what  the  precise  intent  wi& 
That  these  complainants  were  to  share  in  the  bounty  granted 
in  the  deed,  is  pretty  clear,  but  it  is  not  clear  that  Mrs.  M^ 
Donald  was  not  also  to  share.  As  she  is  not  claiming  rither 
by  herself  or  her  representatives,  and,  as  the  evidence  is 
strong  that  the  complainants  were  to  be  the  sharers,  we  wiD 
not  disturb  the  finding.  That  three  juries  have,  on  the&ds^ 
found  for  the  complainants,  and  three  Judges  refused  new 
trials^  indicates  that  the  equity  of  the  complainants  is  vtsj 
strong;  and  as  the  failure  in  the  proof  is  rather  iu  the  nature 
of  a  variance  (which  might  have  been  corrected  by  an  ameod- 
ment,)  than  a  substantial  failure^  we^  with  some  hesitatioiii 


ATLANTA,  JANUARY  TERM,  1871.        509 

Strohecker  vs.  Railroad  Company. 


kave  coocladed  not  to  interfere.  It  is  a  high  prerogative  for 
A  Court  to  set  aside  the  third  verdict  of  a  jury,  for  the  plain- 
tiffs, on  the  facts,  and,  though  we  do  not  say  a  case  demand- 
ing such  an  interference  cannot  arise,  we  do  not  think  this 
is  such  a  case. 

Judgment  affirmed. 


E.  L.  Strohecker,  plaintiff  in  error,  t».  The  Alabama  & 
Chattanooga  Railroad  Company,  defendant  in  error. 

Where  A  filed  his  bill  against  a  railroad  company,  alleging  that  thej 
were  proceeding  to  sequester  a  spring  of  water  belonging  to  him  a 
quarter  of  a  mile  of  the  lino  of  the  road,  without  his  consent,  and  had 

'  lud  pipes  through  his  land  to  obtain  it,  and  were  using  the  water,  and 
the  bill  asked  for  injunction,  etc.,  and  on  the  hearing  the  Judge  dis* 

.  missed  the  bill  for  want  of  equity : 

RM,  Under  the  facts  alleged  in  the  bill  and  upon  the  construction  of 
the  charter  of  said  road,  the  Court  erred  in  dismissing  the  bill,  it  not 
appearing  that  the  water  is  indispensable  and  cannot  otherwise  be  ob- 
tained, and  apon  the  view  that  there  is,  prima  facie,  a  case  made  for 
equity  jurisdiction  entitling  the  complainant  to  a  hearing. 

Railroad  Companies.  Private  Property  for  Public  Use. 
Water-courses.  Before  Judge  Parrott.  Dade  Superior 
Court.     November,  1870. 

Strohecker  averred  that  he  owned  certain  land  on  which, 

.  idiout  a  quarter  of  a  mile  from  the  Alabama  &  Chattanooga 

.Bailroad^  was  a  perennial  spring,  which  greatly  increased 

the  value  of  said  land,  which  was  valuable  for  agricultural 

purposes,  and  especially  because  it  was  rich  in  iron  ore; 

that  said  the  said  railroad  company  bad  been  trespassing 

y tipon  said  land,  laying  down  pipes,  etc.,  by  which  to  conduct 

^Ihe  water  from  said  spring  out  of  its  usual  channel  into  a 

ypBok  of  defendant's,  and  were,  against  his  remonstrances, 

^jprooeediDg  to  get  a  permanent  right  to  repeat  said  acts,  un- 

Jftif  pretence  that  their  charter  permitted  them  to  take  the 
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easement  and  have  the  damages  therefor  appraised.  This 
right  was  denied^  and  injunction  against  such  trespass,  ete., 
was  prayed  for. 

The  defendants  answered,  that  Strohecker  and  Nesbit,  u 
agents  for  the  former  owners  of  said  land,  gave  them  cerUin 
privileges,  which  included  taking  said  water,  and  subse- 
quently Strohecker  bought  the  property,  knowing  that,  in 
consideration  of  such  permission,  the  company  had  built  its 
road,  etc.,  on  such  land,  so  as  to  enhance  its  value,  eioi 
Further,  they  said  that  they  had  a  right,  under  their  charter, 
to  take  said  water,  and  for  that  purpose  to  enter  upon  aid 
land,  upon  paying  just  compensation.  They  had  offered 
just  compensation,  but  Strohecker  demanded  an  extortionate 
price,  and  they  had  appeared  to  have  the  damages  aasesMd 
according  to  said  charter.  They  averred  that  this  spring 
was  of  but  little  use  to  Strohecker,  because  he  bad  eooogh 
other  water  on  his  land,  and  of  great  advantage  to  them,  be- 
cause it  was  so  situated  that  the  tank  supplied  by  it  cooU 
not  be  supplied  well  from  any  other  source,  and  said  tank 
was  necessary  in  the  proper  furnishing  of  said  road  with 
water.  These  things  were  set  out  with  the  reasons  inexUnM, 
Upon  filing  this  answer,  they  also  demurred  to  said  bill  for 
want  of  equity.  And  they  moved  to  dismiss  the  bill  for 
want  of  equity,  or  at  any  rate  to  dissolve  the  injunction,  be- 
cause the  equity,  if  any,  was  sworn  off  by  the  answer. 

On  the  hearing,  Strohecker  and  Nesbit,  by  affidavits,  de- 
nied the  permission  to  use  said  water  as  alleged,  and  tbet 
the  other  streams  rendered  this  of  but  little  use  to  said  laod» 
stating  the  matters  at  large.  The  Chancellor  dismissed  the 
bill.     That  is  assigned  as  error, 

W.  H.  Dabney,  for  plaintiff  in  error. 

D.  A.  Walker;  E.  D.  Graham,  for  defendant.  Statu- 
tory remedy  for  taking  private  property  for  public  use  ooste 
equity  of  jurisdiction :  1.  Red.  on  R.  Ways,  296,  336;  Am, 
R.  Way  Cas.,  166  d  seq,,  note.  Legislature  determines  rigbt 
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of  eminent  domain,  etc:  R.  Code,  sees.  2196,  2199;  29  6a. 
K.,  341,  344,  354-5;  2  Kent's  Com.,  341;  1  Redf.  on  R. 
Ways,  258.  Extent  of  grant  to  take  land  :  1  Redf.  on  R. 
Waya,  392;  3  Zabr.,  (Vt.  R.,)  510.  Water  is  land:  R. 
Code,  sea  2205. 

LOCHBANE,  C.  J. 

It  appears,  from  the  record  in  this  case,  that  Strohecker 
filed  bis  bill  alleging  his  ownership  of  a  certain  spring  lying 
some  quarter  of  a  mile  from  the  line  of  defendant's  road,  to 
which  they  had  laid  down  pipes  for  the  purpose  of  convey- 
ing so  much  of  the  water  as  is  needed  at  their  tank  erected 
ttt  said  road.  He  avers  the  spring  to  be  of  value  to  him  in 
the  development  of  iron  ore,  for  which  this  land  is  valuable. 
The  bill  goes  on  to  allege  that  this  has  been  done  without  his 
ooDsent,  and  that  the  defendants  are  about  to  put  in  new 
pipes,  and  claim  the  right,  under  their  charter,  to  sequester 
the  water  to  the  use  of  the  road,  and  have  applied  to  the 
Ordinary  of  Dade  county,  under  the  provisions  of  their 
charter,  to  institute  proceedings  to  assess  the  damage  for  such 
taking  of  the  water  and  the  right  of  way  thereto. 

The  injunction  prayed  for  and  order  of  the  Judge  thereon 
elicited  the  answer  of  the  defendant.  But,  inasmuch  as  the 
Judge  below  dismissed  this  bill  for  want  of  equity,  upon  de- 
murrer, we  will  confine  ourselves  to  the  question  raised  by 
the  bill  and  the  rights  of  defendants  under  their  charter. 

The  section  of  the  charter  relied  on,  is  in  these  words: 
"  When  any  person  shall  feel  himself  aggrieved  by  the  said 
railroad  being  carried  through  his  or  her  land,  or  by  the  use 
of  the  timber  or  other  materials  from  any  lands  in  the  neigh- 
borhood of  said  road,  or  by  any  other  works  of  said  com- 
pany, or  when  the  said  company  cannot  agree  with  any 
person  through  or  on  whose  land  the  said  railroad  or  appen- 
dages shall  be  constructed,  or  from  whose  lands  timber  or 
other  materials  shall  be  taken  for  the  use  of  the  said  road," 
eto.    Provision  is  then  made  for  the  ascertainment  of  dam- 
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ages,  which  is  alleged  to  be,  in  this  case,  instituted  by  the 
defendant. 

This  charter  is  more  liberal  in  its  grant  than  ordioarily  is 
found  in  the  railroad  corporations  of  this  State.  It  contem- 
plates more  than  the  naked  right-of-way,  and  it  would  be 
too  narrow  a  view  of  the  intention  of  the  Legislature,  ex- 
pressed by  the  terms  of  this  charter,  so  to  hold.  The  Stite 
of  Georgia  has  the  right,  for  railroad  purposes,  to  legislate 
wide  powers  to  such  corporations,  in  every  way  facilitating 
their  construction  and  maintenance ;  and  if  water  is  indis- 
pensable and  cannot  be  otherwise  obtained,  the  sequestratioo 
of  springs  contiguous  to  the  road,  not  at  the  time  in  use,  may 
be  within  the  scope  and  comprehension  of  the  grant  as  ap- 
purtenant thereto.  But,  under  the  facts  presented  by  the 
bill  alone,  and  intimating  no  opinion  upon  the  right  of  the 
party  to  injunction  or  otherwise,  we  think  there  is  sufficient 
equity  in  the  bill  to  retain  it  for  a  hearing,  and  let  the  an- 
swer and  proof  in  the  case  be  tried  and  determined. 

Judgment  reversed. 


John  M.  King  et  al.,  plaintiifs  in  error,  vs.  Caleb  Krxi^ 

executor,  defendant  in  error. 

Where  a  bill  was  brought  by  the  children  of  Jonas  King,  their  deceiN^ 
father,  to  recover  from  the  executor  of  their  grandfather,  Jonathan  King 
their  father's  share  being  one-eighlh  of  the  estate  of  the  said  JonathiBt 
under  the  will,  and  the  bill  does  not  allege  at  what  time  Jonas  fiog 
departed  this  life— whether  before  or  afler  the  death  of  the  testator-* 
and  the  bill  was  dismissed  upon  demurrer,  for  want  of  equity,  etc.: 

Heidi  That  the  averment  of  the  time  of  the  death  of  Jonas  King  vu 
material,  and  that  it  ought  affirmatively  to  appear  that  he  died  befora 
the  testator,  to  sustain  this  proceeding  by  the  heirs  as  against  the  ex* 
ecutor  for  distribution  of  the  estate,  claiming,  under  his  will  f  for  if 
Jonas  died  afler  the  death  of  the  testator,  the  present  parties  woold 
have  no  right  to  proceed  by  bill  for  settlement,  etc.,  against  the  exec* 
utor,  and  would  require  administration  on  Jonas  King's  estate,  uid 
suit  by  such  administrator  to  enforce  such  settlement. 
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Distribution  of  Estates.  Equity  Pleading.  Before  Judge 
IRVEY.    Gordon  Superior  Court.     October  Term,  1870. 

This  cause  is  sufficiently  reported  in  the  opinion. 

HTrioht  &  Featherstone,  for  plaintiffs  in  error. 

Jndebwood  &  RowELL,  for  defendant. 

[iOCURANE,  C.  J. 

Chis  was  a  bill  brought  by  the  children  of  Jonas  King^ 
ir  father,  to  recover  from  the  executor  of  their  grand- 
ier^s  estate,  one  Jonathan  King,  of  North  Carolina,  the 
^eighth  of  said  estate,  or  share  of  their  father,  Jonas  King, 
ebill  was  demurred  to,  and  dismissed  by  the  Judge  below. 
[q  looking  through  this  bill,  we  find  that  it  is  nowhere 
mn  at  what  time  Jonas  King  departed  this  life,  and  this 
ission  is  important,  in  the  opinion  of  this  Court.  If  he 
d  during  the  lifetime  of  Jonathan  King,' the  testator,  (and 
ich  fact  ought  affirmatively  to  appear  by  the  bill,)  then, 
der  the  law,  his  legacy  went  over  to  his  children,  the  pres- 
;  parties,  and  they  would  have  a  right  to  proceed  against 
)  executor  for  their  respective  shares.  But,  otherwise,  if 
Das  King  survived  his  father,  the  testator,  then  the  present 
rties  would  have  no  right  to  proceed  by  bill  for  settlement, 
t.,  against  the  executor  of  their  grand-father,  and  this 
mid  impose  the  necessity  of  administration  on  Jonas  King's 
ite,  to  bring  suit  by  such  administrator,  to  enforce  a  set- 
ment     And  upon  this  ground  judgment  is  affirmed. 
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M.  Nicholas  et  al.^  plaintiffs  in  error,  vs.  H.  H,  Hovevor, 

guardian,  defendant  in  error. 

When  an  action  was  brought  by  the  gaardian  of  minors  to  recover  a  con- 
tract debt,  due  and  dated  prior  to  the  Ist  of  Jane,  1865,  and  the  de 
fendaut  introduced  evidence  under  the  14th  section  of  the  Act  of  18i0| 
showing  losses  occasioned  by  the  war,  and  the  Coart  charged,  in  efect, 
restricting  the  case  to  the  provisions  of  that  section,  and  the  jury  fond 
the  whcle  amount  for  the  plaintiff,  and  defendant's  motion  for  a  Mf 
trial  was  overruled  by  the  Court  below: 

Eeld^  That  the  14th  section  of  the  Act  of  1870,  relative  to  debU  du 
widows  or  minors,  is  exceptional  in  the  application  of  the  general  pro* 
visions  of  the  Act,  and  the  settlement  upon  principles  of  equity  th* 
provided  for,  is  controlled  by  the  decisions  of  this  Court;  that  to 
stitute  such  equity,  it  must  appear  that  the  losses  of  the  defendnt 
were,  in  some  way,  the  fault  of  the  plaintiflf. 

Relief  Act  of  1870.  Before  Judge  Pabrott.  Dade  Sq- 
perior  Court.     November  Term,  1870. 

Hovenor,  as  guardian  for  several  minors,  sued  Nicholas  and 
others  uj)on  their  joint  and  several  promissory  note,  dated 
the  4th  of  March,  1863,  and  due  one  day  after  date. 

On  the  trial,  it  was  admitted  that  the  note  belonged  to  the 
minors,  and  its  consideration  was  shown  to  be  on  a  specie 
basis.  Nicholas  proved  that  he  lost  largely  by  emancipadon 
of  his  slaves,  and  other  consequences  of  the  war,  but  did  not 
connect  plaintiff  or  his  wards  with  the  losses.  The  other 
defendants  were  shown  to  have  lost  less. 

The  Court  charged  the  jury  that,  they  should  settle  this 
claim  on  principles  of  equity,  taking  into  consideratioo  the 
relative  loss  of  property  sustained  by  the  plaintiff  and  defen- 
dants, and  might  find  different  amounts  against  the  differeiit 
defendants.  He  further  charged  that,  no  part  of  the  Relirf 
Act  of  1870,  but  the  14th  section,  applied  to  this  case,  though 
counsel  contended  that  the  6th  and  7th  sections  thereof -Ap- 
plied. The  verdict  was  for  the  full  amount  of  the  note, and 
costs.  A  new  trial  was  moved  for  on  the  grounds,  that  the 
verdict  was  decidedly  against  the  weight  of  the  evidence, 
and  against  the  first  clause  of  the  charge,  and  that  the  bit 
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clause  was  wrong.     The  motiou  was  overruled.     That  is  as- 
signed as  error. 

R.  H.  Tatum;  D.  A.  Waj^ker,  for  plaintiffs  in  error. 
Act  must  be  plainly  unconstitutional  before  declared  void : 
37  Ga..R.,  168,  171,  173;  Cooly's  C.  Lira.,  182,  184,  185  ; 
Bedg.  Con.  L.,  482 ;  38  Ga.  R.,  350-355.  Georgia  quit  the 
Union :  39  Ga.  R,  285,  306,  308.  Congress  took  us  back, 
Relief  Law  and  all :  11  How.  R,  185;  39  Ga.  R,  298,  300. 
Liegislature  controls  remedies:  Cooly's  Con.  Lira.,  92.  Un- 
less Act  violates  words  of  Constitution,  it  is  valid  :  Cooly's 
Con.  Lira.,  87,  90,  168, 172,  174 ;  Sedg.  Con.  L.,  180-183-7; 
Constitution  1868,  Art.  III.,  sec.  5;  5  Ga.  R,  194,  201 ;  8 
Ga,  R,  Beall  vs.  Beall.  Review  former  decisions  of  this 
Court  on  Stay-laws,  d  id  omne  genus. 

E.  D.  Graham  ;  W.  H.  Dabney,  for  defendaut. 

LOCHRANE,  C.  J. 

This  was  an  action  brought  by  Hovenor,  as  guardian, 
against  Nicholas  and  others,  for  the  recovery  of  money  due 
on  a  note  given  in  renewal  of  a  contract  before  June,  1865. 
Upon  the  trial  of  the  case,  the  defendants  pleaded  the  Relief 
Act  of  1870,  and  introduced  evidence  of  losses  arising  out 
of  the  consequence  of  the  war.  The  jury  found  for  the  plain- 
tififSy  and  a  motion  was  made  for  a  new  trial,  which  the  Court 
overruled;  and  this  constitutes  the  exception  of  error  now 
before  us. 

Our  brother  Walker,  who  argued  the  case  so  ably  before  us 
jbr  the  plaintiff  in  error,  took  a  wide  field  of  discussion  from 
the  Act  of  Secession,  the  war,  the  legislative  and  judicial 
aoiion  on  the  question  popularly  known  as  relief,  covering  in 
his  review  the  Scaling  Ordinance  of  1865,  and  the  decisions 
of  this  Court  in  OuUs  vs,  Hardee  ;  Battls  vs.  Shivers  ;  Chap^ 
manffs.  Akin  ;  bhortervs,  Cobb;  Hardeman  vs,  Dotmier;  and 
JSmmervs.  Martin;  the  Relief  Act  of  1868,  and  legislative 
nsolation,  and,  finally,  the  Act  of  1870. 
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We  have  not  time,  nor  do  we  hold  it  to  be  necessary  in 
this  case,  in  the  view  we  entertain  of  the  character  and  efieet 
of  the  fourteenth  section  of  the  Act  of  1870,  excepting  firooi 
the  general  operations  of  thaf  Act,  debts  due  widows  and 
minors,  to  enter  into  any  elaborate  disquisition  of  the  ooosti- 
tutional  right  of  the  Legislature  to  pass  such  Acts  as  are 
now  before  us;  but  confine  ourselves  to  the  judicial  construc- 
tion and  efTect  of  the  section  recited  in  its  application  to  the 
case  at  bar. 

Whether  the  State,  in  fact,  seceded  from  the  Federal  union, 
and  was  out,  and  was  brought  back  as  a  conquered  territoiT, 
and  her  people  at  the  mercy  of  the  conquerors,  is  not  material 
to  our  present  consideration  of  the  case  at  bar.  A  majoritj 
of  this  Court  have  so  held,  arriving  at  the  conclusion  frwa 
different  standpoints,  by  different  process  of  ratiocination 
For  myself,  it  would  contribute  but  little  to  the  general  io- 
formation  on  this  subject  to  express  individual  views.  Mf 
own  opinion  is,  that  the  State  tried  tosecetle  and  failed.  I& 
this  effort,  she  defied  the  jmwers  of  the  government  of  the 
United  States  to  exercise  their  municipal  sovereignty  or  laws 
over  her,  for  over  four  years,  and  with  historic  heroism,  maia- 
tained  a  government  and  laws  of  her  own  choice,  by  armieB 
in  the  field.  But  in  the  final  failure  of  her  arras,  the  Na- 
tional government  spread  over  the  State  the  shadow  of  its 
flag  and  symbols  of  its  power,  Georgia  was  conquered  io  a 
military  view,  but  restored  in  a  civil.  The  constitutiooil 
compact,  at  first  a  compact  of  compromises  and  concessioiH) 
was  re-written  by  a  mailed  hand;  and  the  legislation  which 
has  kept  the  State  from  the  exercises  of  her  privileges  is  not 
a  constitutional  argument  that  they  do  not  exist. 

But  the  legal  effect  of  this  argument  is,  that,  being  oot 
when  the  Constitution  of  1868  was  adopted,  we  were  moulded 
out  of  original  elements,  and  our  new-born  organization  placed 
us  without  a  history  in  the  past  that  bound  us  to  the  consti- 
tutional restrictions  of  the  United  States.  In  a  word,  oU 
things  had  passed  away,  and  just  as  Congress  received  us,  with 
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Oor  new  constitutional  provision,  we  stand  to-day;  and,  inas- 

noch  as  the  right  had  been  given  to  our  Legislature  by  our 

people  (thus  originally  convened,)  to  pass  these  Acts,  that 

right  now  exists  in  propria  vigore  and  cannot  be  limited  by 

ladicial  power  within  the  legitimate  scope  of  its  exercise. 

Out  of  this  argument  arises  another,  that,  in&smuch  as  the 
Legislature  have  passed  an  Act  making  losses  by  the  war  a 
gei-oflr  to  contract  debts,  that  Act  is  within  the  power  del- 
egated to  the  people,  without  limitation  by  the  Legislature; 
ind  this  Court  usurps  the  prerogatives  of  the  Legislature,  in 
■BBuming  to  repeal  its  provisions  by  declaring  them  inopera- 
tive. 

The  Legislature  has  declaretl  these  losses  as  set-ofF  "law- 
fill.''  The  people  have  clothed  the  Legislature  with  all  power, 
•xoept  where  they  have  made  limitations;  there  being  no  lim- 
itation or  restriction  in  this  regard,  the  exercise  of  the  power 
\b  constitutionally  discharged. 

-  In  construing  the  National  constitution,  the  rule  changes. 
Here  all  power  not  limited  may  be  exercised  by  the  Legisla- 
ture. The  sequence  is,  that  Courts  cannot  declare  Acts  un- 
constitutional except  in  violation  of  the  express  words  of  the 
constitution.  Contrary  to  the  spirit  or  concealed  intention, 
1b  not  suiBcient  to  invoke  the  judicial  interference;  for  this 
Woald  be  the  substitution  of  the  judgment  of  the  Court  for 
the  will  of  the  Legislature. 

The  Act  of  1870,  is  contrary  to  no  express  words  and 
•ttierefore  as  invoked  in  this  case,  will  be  sustained  by  the 
Ooart — the  argument,  in  substance,  being  that  the  right  of 
ibe  plaintiff  is  not  touched  by  the  law,  but  only  another  right 
given  to  the  defendant,  growing  out  of  the  facts  originally 
*litber  at  the  time  of  the  contract,  or  since. 
y  When  these  questions  on  the  constitutionality  of  the  Act 
%  1870,  come  before  us  we  will  adjudge  the  case.  In  the 
'j^j^ienent  instance  we  will  construe  one  section,  and  that  an  ex- 
'ieptional  section  in  the  Act.  '' Nothing  in  these  Acts  shall 
'^  80  construed  as  to  affect  any  claim  due  any  widow  or  mi- 
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nor,  contracted  prior  to  June  Ist,  1865,  but  such  claims  sball 

be  settled  upon  the  principles  of  equity,  taking  intocoDfld- 

eration  the  relative  lass  of  property  sustained  by  the  plaintiff 

and  defendant." 

In  the  opinion  of  this  Court,  the  equity  principles  laid 

down  for  the  settlement  of  such  debts  is  controlled  by  the 

adjudication  of  this  Court  to  the  effect.     "  To  sustain  a  plei 

under  the  Belief  Act  of  1868,  it  must  appear  that  the  Io0 

which  defendant  claims  as  an  equitable  ground  for  reduciag 

the  plaintiff's  claim  was  in  some  way  the  fault  of  the  plain- 
tiff." 

The  section  under  consideration  lays  down  no  new  rule 
conflicting  with  the  decision  of  this  Court.  Cases  of  widows 
and  minors  are  to  be  settled  upon  principles  of  equity.  This 
Court  has  decided  what  are  the  principles  of  equity.  There 
must  be  some  act,  promise  or  consequence  of  loss  originating 
in  the  fault  of  the  plaintiff  to  constitute  an  equity. 

And  with  this  construction  of  the  fourteenth  section,  we 
affirm  the  judgment  of  the  Court  below. 


William  R.  Phillips,    plaintiff  in    error,  vs.  William 

Solomon,  defendant  in  error. 

(This  cause  is  reported  ante  page  192.  This  concurring 
opinion  below  was  left  out  by  oversight.     Reporter.) 

Warner,  J.,  concurring. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  on  a  promissory  note,  dated  22d  May,  1866,  pay- 
able to  the  plaintiff  six  months  after  date.  Solomon,  one  of 
the  defendants,  pleaded  that  he  signed  the  note  as  sareirf 
that  Morrison,  the  principal  debtor,  had  been  discharged  as  a 
bankrupt  from  the  payment  of  the  debt  under  the  provisioaB 
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of  the  Bankrupt  Law  of  Congress,  passed  the  2d  March, 
1867.  The  plaintiff  demurred  to  the  defendant's  plea,  which 
overruled  by  the  Court,  and  the  plaintiff  excepted. 
The  sole  question  for  onr  decision  and  judgment  in  this 
is,  whether  the  discharge  of  the  principal  debtor,  under 
he  provisions  of  the  Bankrupt  Law  of  Congress,  also  dis- 
iharges  the  surety  to  the  note.  By  the  8th  section  of  the 
L  Article  of  the  Constitution  of  the  United  States,  Congress 
MB  the  power  to  establish  uniform  laws  on  the  subject  of 
bankruptures  throtcghout  the  United  States.  The  XI.  Article 
of  the  Constitution  of  1868,  of  this  State,  declares  as  tlie  su- 
fftme  law,  the  Constitution  of  the  United  States,  and  the 
favs  of  the  United  States,  in  pursuance  thereof  The  33d 
netion  of  the  Bankrupt  Law  of  the  United  States,  declares 
Aat  no  discharge  granted  to  the  bankrupt  under  that  law, 
'shall  release,  discharge,  or  affect  any  person  liable  for  the 
time  debt,  for  or  with  the  bankrupt,  either  as  partner,  joint 
tontractor,  endorser,  surety,  or  otherwise."  Morrison,  the 
principal  debtor,  has  been  discharged  from  the  payment  of 
the  debt  under  the  provisions  of  this  Bankrupt  Law,  which, 
Under  the  Constitution,  is  to  have  a  uniform  operation 
throughout  the  United  States;  and  Solomon,  the  surety, 
slairas  to  be  discharged  from  the  payment  of  that  debt  be- 
i^use  the  principal  debtor  has  been  discharged,  notwith- 
standing that  same  Bankrupt  Law  wliich  discharged  the 
[Principal  debtor  expressly  declares  that  no  discharge  granted 
fe  the  principal  debtor  shall  release,  discharge,  or  affect  any 
Person  liable  for  the  same  debt,  for  or  with  tl»e  principal 
o^nkrnpt  debtor,  either  as  partner,  joint  contractor,  indorser, 
^rrfy,  or  otherwise.  But  it  is  said  the  2121st  section  of  the 
E^cnle  of  this  State  declares,  that  "the  obligation  of  the  surety 
*  accessory  to  that  of  his  principal,  and  if  the  latter,  from 
^^y  cause,  becomes  extinct,  the  former  ceases,  of  course,  even 
^oough  it  be  in  judgment;"  and  that  the  parties  contracted 
*^  view  of  this  local  law  of  the  State.  This  general  det^lara- 
'if>n  of  the  Code  does  nothing  more  than  to  announce  the 
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general  law  applicable  to  principal  and  surety,  and  doesDOt 
include  that  class  of  cases  where  the  principal  debtor  is  dis- 
charged by  operation  of  law  ;  the  more  especially  whea  that 
law  which  discharges  the  principal  debtor  expressly  d^ 
clares  that  it  shall  not  operate  to  discharge  the  surety.  Bat 
if  the  State  law  had  expressly  declared  that  the  discharge  of 
the  principal  debtor  in  bankruptcy  should  have  the  efiki  to 
discharge  the  surety^  the  State  law  upon  that  subject,  being 
in  conflict  with  the  general  Bankrupt  Law  of  the  United 
States,  the  former  must  yield  to  the  latter  as  the  paramoimt 
law  of  the  land,  it  being  a  law  in  pursuance  of  the  Constita- 
tion  of  the  United  States,  to  establish  a  uniform  law  of  bank- 
ruptcy  throughout  the  same,  and  it  cannot  operate  umforwlf 
throughout  the  United  States  if  the  surety  of  the  principil 
bankrupt  debtor  can  be  released  and  discharged  in  Greoigili 
and  held  liable  for  the  debt  in  New  York,  or  in  anyotherof 
the  United  States.  In  the  case  o[King  vs.  The  Central  Btai, 
6  Georgia  Reports,  257,  this  Court  held,  that  it  was  not  a 
valid  defense  for  an  indorser,  that  the  maker  of  the  note  had 
been  discharged  under  the  provisions  of  the  Bankrupt  Law 
of  1842. 
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^ILLIAM  H.  Dabney,  administrator,  plaintifT  in  error,  V9. 
Amelia  A.  Bailey,  defendant  in  error. 

here  a  widow,  with  the  assent  of  the  administrator  and  the  approval  of 
the  Ordinary,  elecled  to  take  money  in  lieu  of  dower,  and  commis- 
sioners were  appointed  to  assess  the  same,  who  made  a  return  of  their 
BCtion,  bat  the  widow  recalled  her  election  and  the  Court  passed  an 
order  setting  aside  the  return,  and  permitting  her  to  recall  her  elec- 
tion, and  afterward  commissioners  were  appointed  in  the  ordinary  way 
to  assign  to  her  dower,  and  they  made  a  return  of  the  assignment : 
e2ci|  That,  in  a  traverse  of  the  return  by  a  creditor,  the  former  pro- 
eeedings,  in  relation  to  her  choice  of  money  in  lieu  of  dower,  were  no 
bar  to  her  present  application  ;  it  appearing  that  she  made  her  election 
of  money  under  the  impression  that  the  estate  was  fully  solvent,  when, 
in  fact,  its  solvency  is  doubtful. 

Dower.  Election.  Estoppel.  Before  Judge  Harvey. 
ordon  Superior  Court.     October,  1870. 

Mrs.  Bailey,  supposing  her  late  husband's  estate  solvent, 
ecte<l  to  take  a  sum  of  money,  absolutely,  in  lieu  of  dower. 
lie  Superior  Court  appointed  commissioners  to  fix  the 
noant,  and  they  made  their  return  to  the  succeeding  term 
r  the  Court,  Nothing  was  done  at  that  term.  By  the 
ext  term  it  was  ascertained  that  the  estate  was  probably  in- 
ilvent^  and  her  attorney  took  an  order  withdrawing  said 
pplication  for  said  reason.  Subsequently,  she  applied  for 
ower.  The  administrator  and  a  creditor  pleaded  said 
»rmer  election  as  above.  At  the  hearing  she  swore  to  her 
lid  reasons  for  her  action,  and  that  no  third  party  had  so 
3ted  upon  her  election  as  to  be  prejudiced  thereby.  The 
iourt  allowed  her  dower  assigned^  and  that  is  assigned  as 
rron 

William  H.  Dabney,  for  plaintiff  in  error. 

W.  T.  WoFFORD,  for  defendant.  The  judgment  of  the 
aperior  Court  concludes  the  parties :  R  Code,  sec.  3976. 
he  bad  right  to  abandon  the  election  to  take  dower :  B. 
iode,  flection  1766. 

You  ZLII— ^ 
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McCay,  J. 

Although  there  are  several  assignments  of  error  in  this 
record,  yet  at  the  hearing  but  one  was  insisted  upon,  to-wit: 
that  the  applicant  for  dower  was  estopped  by  her  election  to 
take  money  in  lieu  of  dower. 

The  Code,  section  1760  and  1761,  providing  for  this  elec- 
tion, does  not  fix  any  perio<l  in  the  progress  of  the  proceed- 
ings when  the  election  shall  be  complete.  It  is  invalid  until 
the  executor  or  administrator  and  Ordinary  assent  This 
Court,  in  Smith  V8,  Smith,  36  Georgia  Reports,  620,  has  de- 
cided that,  as  a  general  rule,  the  assent  of  the  Ordinary  ought 
to  be  before  the  commissioners  have  made  the  assessment. 
We  are  inclined  to  think  that  the  election  is  complete  when 
all  the  parties  upon  whose  will  it  depends  have  agreed  to  it; 
though  much  might  be  said  in  favor  of  the  widow  having  a 
right,  at  her  option,  to  withdraw  her  election  at  any  time 
before  the  judgment  of  the  Court.  We  can  see  no  olgection, 
however,  to  putting  her  upon  the  same  terms  as  is  provided 
for  her  choice  of  a  child's  part  in  lieu  of  dower:  Bevisei 
Code,  section  1756.  If  she  elect  in  ignorance  of  the  condi- 
tion of  the  estate,  or  of  any  fact  material  to  her  interest,  she 
is  not  barred  unless  her  change  of  purpose  will  injure  pe^ 
sons  who  have,  bona  fide,  acted  on  her  election. 

At  the  time  this  election  was  made  the  estate  was  supposed 
to  be  perfectly  solvent,  with  a  handsome  surplus  to  the  heir. 
It  is  now  discovered  that  it  is  probably  insolvent,  and  thit 
the  widow  will  have  to  8upi>ort  and  educate  her  child  out  of 
her  own  means. 

Whilst  the  estate  was  such  as  to  give  the  child  a  hand- 
some portion,  the  mother  might  be  very  unwilling  to  hamper 
the  corpus  of  it  with  her  dower  in  kind.  She  might  be  veiy 
careless  about  her  dower  at  all.  Her  share  of  the  persooiltf 
might  satisfy  her,  sure  of  a  home  as  she  was  with  her  ohihL 
But  in  the  new  phase  of  things — the  homestead  gone— thi 
child  dependent  upon  her,  we  can  see  strong  reasons  why  she 
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ihould  prefer  her  dower  in  kind.  The  preservation  of  the 
homestead  in  the  family  is  of  itself  a  strong  inducement. 
Besides,  nobody  is  hurt.  There  is  no  pretence  that  any  one 
hts  acted  upon  her  election,  so  as  to  make  this  change  of 
parpose  upon  her  part  a  wrong.  Her  election  may,  we 
think,  fairly  be  said  to  have  been  made  in  ignorance  of  the 
condition  of  the  estate,  since  the  new  state  of  things  casts 
aew  duties  upon  her.  We  would  not  hold  a  woman  to  a 
toy  strict  rule  upon  this  subject.  They  are  generally  igno- 
iiQt  of  business,  ready  to  sacrifice  themselves  for  their  chil* 
iten,  and  to  be  governed  by  considerations  far  less  selfish 
fttn  those  which  control  the  other  sex. 

We  do  not,  upon  the  whole,  see  any  error  in  this  record, 
ind  we  affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 


IKoBOAN  Kemp,  administrator,  plaintiff  in  error,  vs,  Cyn- 
thia Kemp,  et  cd.,  defendants  in  error. 

ICabt  a.  Griffin,  guardian,  plaintiff  in  error,  va.  Thomas 
Griffin,  administrator,  defendant  in  error. 

Viider  the  Constitation  of  1868  and  the  Acts  passed  to  carry  the  home- 
•tead  danse  therein  into  effect,  neither  the  widow  nor  minor  heirs  of  a 
iieeeased  person  have  any  right  of  homestead  in  the  property  of  the 
deoeased,  as  against  the  claims  of  the  adalt  heirs  to  their  distributira 
•hare  tinder  the  statute  of  distributions. 

* 

Homestead.    Before  Judges  Harvey  and  Johnson,  Ma- 
■ibii  and  Paulding  Superior  Courts,  1870. 

!• 

On  the  6th  of  September,  1866,  Ezekiel  Griffin,  of  said 
IfMntj,  died  intestate,  leaving  as  his  heirs  at  law,  Mary  Aan 
BMffio,  his  wife,  and  other  named  children  and  grand-chilirf 
who  were  adults,  and  four  children  by  said  wife,  wha 


624         SUPREME  COURT  OP  GEORGIA. 

Kemp  V8,  Kemp  et  al, — Griffin  va.  Griffin. 

were  minors^  Thomas  GrifBn,  one  of  the  adult  sons,  obtained 
letters  of  administration  upon  his  father's  estate  on  the  ISth 
of  October,  1866,  and  on  the  5th  of  November,  1866,  Mti. 
Griffin  had  obtained  letters  of  guardianship  for  said  minocB. 
Part  of  the  property  of  which  intestate  died  seized,  wen 
lots  numbers  one  hundred  and  seventy-four,  one  hundred 
and  seventy-six,  one  hundred  and  eighty-five,  one  hundred 
and  eighty-six,  one  hundred  and  cighty-seveu,  two  hundred 
and  forty-six,  two  hundred  and  forty-seven,  two  hundred  and 
forty-eight  and  two  hundred  and  fifty-eight,  in  the  seoood 
district  of  the  third  section  of  what  is  now  Paulding  coantj. 
Numbers  two  hundred  and  forty-seven  and  two  hundred  and 
forty-eight,  the  east  half  of  number  two  hundred  and  forty- 
six,  and  the  east  half  of  number  one  hundred  and  eightf* 
seven,  and  the  north  half  of  number  two  hundred  and  fi«U- 
eight  of  said  lands  were  assigned  to  said  widower  as  her 
dower. 

Afterwards,  in  January,  1869,  the  widow,  as  guardian  of 
said  minor  children,  applied  to  the  Ordinary  of  said  coanty 
to  have  a  homestead  for  the  use  of  said  family  of  minor  chil- 
dren, laid  off  out  of  the  lands  of  said  intestate.  In  due  form 
of  law  a  homestead  was  laid  off  for  the  use  of  said  family 
of  minors,  consisting  of  said  lots,  numbers  one  hundred  and 
seventy- four,  one  hundred  and  seventy-five,  one  hundred  and 
seventy-six,  one  hundred  and  eighty-five,  one  hundred  and 
eighty-six,  the  west  half  of  number  one  hundred  and  eighty- 
seven,  and  the  west  half  of  number  two  hundred  and  forty- 
six.  After  this  homestead  was  laid  off  and  approved  by  the 
Court,  according  to  law,  the  administrator  advertized  said 
lands  for  sale,  under  an  order  for  leave  to  sell  it,  which  ordff 
had  been  granted  before  said  homestead  had  been  applied  (or. 
Mrs.  Griffin,  as  such  guardian,  filed  her  claim  to  said  hofll^ 
stead  lands,  and  said  claim  stood  for  trial  in  said  Court 

Upon  this  state  of  facts,  agreed  upon,  counsel  for  the  ad* 
ministrator  and  guardian  submitted  to  the  Court  whether 
said  homestead  lands  could  be  sold  by  the  mdmioi8trator,iin- 
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der  the  Constitution  and  laws  of  this  State,  and  agreed  to  take 
a  verdict  according  to  the  decision  of  Judge  Harvey  upon 
said  question.  After  argument  had,  the  Judge  held  that  the 
adult  heirs  had  an  interest  in  said  homestead  lands  of  which 
the  assignment  of  such  homestead  could  not  deprive  said 
adults,  and  that  the  administrator  could  lawfully  sell  said 
homestead  lands.  Accordingly  the  jury  found  the  homestead 
subject  to  be  sold  by  said  administrator.  The  guardian,  by 
her  counsel,  says  that  the  decision  of  the  Judge  was  wrong, 
and,  consequently,  the  verdict  was  without  evidence,  and 
prays  a  reversal  of  said  decision. 

George  N.  Lester,  for  plaintiff  in  error.  Homstead: 
Constitution  1868,  Article  7,  section  1 ;  40  Ga.  R.,  441  and 
Homestead  Act.  Distribution  of  estates :  Revised  Code, 
sections  2530,  2533.  Vested  rights :  39  Ga.  R.,  425,  285, 
306. 

John  O.  Gartrell,  for  defendant.  On  death,  title  to 
lands  vests  in  heirs :  Revised  Code,  sections  2220,  2447. 
Retrospective  laws :  T.  U.  P.  Charlton's  R.,  194;  R.  M. 
Charlton's  R.,  324 ;  23  Ga.  R.,  407. 

Kemp  vs.  Kemp  et  nL,  was  this:  Morgan  Kemp,  as  ad- 
ministrator of  John  Kemp,  was  about  to  sell  certain  land  of 
said  John  Kemp,  when  the  sale  was  arrested  by  a  claim,  by 
the  widow  and  others.  At  the  trial,  he  showed  that  he  was, 
as  administrator,  authorized  by  the  Ordinary  to  sell  said 
land ;  that  John  Kemp  died  seized  and  possessed  thereof,  on 
the  16th  of  April,  1866;  that  his  heirs  were  his  widow,  now 
dead,  Cynthia  L.  Kemp,  and  three  minor  heirs  of  his  dead 
son;  he  owed  nothing,  and  said  sale  was  for  distribution. 
Claimants  read  in  evidence,  over  plaintiff's  objection,  an  ex* 
amplification  from  the  Court  of  Ordinary,  showing  that,  in 
December,  1868,  this  land  had  been  assigned  to  the  widow 

a  homestead. 

The  Court  oiiarged  the  jury  that,  if  said  property  vras 
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John  Kemp's  at  his  dcath^  and  had  been  assigned,  as  a  boiM- 
stead,  to  his  widow,  his  title  was  thereby  divested,  and  thi 
title  was  in  the  widow  and  her  children,  and  they  should  fiad 
for  the  claimants.     That  is  assigned  as  error* 

Blandford  &  Thornton,  for  plaintiff  in  error. 
No  appearance  for  defendants. 

McCay,  J. 

The  same  question  is  involved  in  both  these  cases;  that  is, 
whether  the  homestead  clause  of  the  Constitution  of  1868, 
and  the  Act  of  1868,  to  carry  the  same  into  effect,  so  changes 
the  statute  of  distributions  as  to  give  to  the  widow  and  minor 
children  of  a  deceased  person  a  homestead  and  exemption  in 
his  property,  as  against  the  claims  of  the  other  heirs-at-ltw 
to  ther  distributive  shares. 

There  is  nothing  in  the  Constitution  to  justify  such  an  in- 
ference. The  whole  tenor  of  the  language  is  to  make  a  pro- 
vision, for  the  wife  and  children,  against  the  claims  of  cred- 
itors. The  language  used  is:  ''No  Court  shall  have  jari»- 
diction  to  enforce  any  judgmenty  decree^  or  execution  ogaM 
the  sanieJ'  Constitution,  Article  VII.,  section  1.  Necessa- 
rily, this  must  mean  judgments  for  debU,  and  not  judgments 
upon  questions  of  title;  since,  to  hold  otherwise,  would  be  to 
make  the  laying  off  of  a  homestead  a  judgment  tn  rm 
against  the  world,  as  to  the  title  of  the  property,  and  bind- 
ing upon  all  claimants. 

At  the  death  of  any  one,  intestate,  the  title  to  his  real  es- 
tate passes  to  his  heirs-at-law,  according  to  the  Statute  of 
Distributions.  Is  there  anything  in  the  Homestead  Lavs 
which  looks  to  divesting  titles — which  authorizes  any  one  to 
take  a  homestead  in  land  belonging  to  another,  to  which  an- 
other has  title? 

A  creditor,  even  a  judgment  creditor,  has  no  tUk  to  ihM 
property  of  his  debtor.  In  this  State,  it  is  true,  a  judgm^ 
creditor  has  a  lien  upon  the  property ;  but  the  title  is  in  tbs 


ATLANTA,  JANUARY  TERM,  1871.        627 

Kemp  vs.  Kemp  et  cU. — Griffin  V8,  Griffin. 

debtor.  He  may  sell  it,  give  it  away,  dispose  of  it  as  he 
pleases — the  title  is  a  good  one.  Our  law  simply  follows  the 
property  with  the  lien,  and  the  discharge  of  that,  at  any 
time,  relieves  the  new  title  of  the  burden.  If  the  property 
be  carried  out  of  the  State  and  sold,  the  lien  even  does  not 
follow  it.  Before  judgment  the  creditor  has  no  interest  at 
all.  The  debtor  may  sell  it,  waste  it,  destroy  it,  spend  it, 
burden  it  as  he  pleases,  and  the  creditor  is  powerless.  But 
none  of  these  difficulties  attach  to  one  who  has  the  title. 
The  property  is  his.     And  just  here  is  the  point  of  these 


In  a  solvent  estate,  the  law  casts  the  title,  without  burden, 
upon  the  heirs-at-law,  according  to  the  Statute  of  Distribu- 
tions^ The  share  of  the  adult  heir  is  just  as  truly  and  em- 
phatically his,  as  is  the  share  of  the  minor  or  the  widow 
theirs;  and  there  is  nothing  in  the  Homestead  Laws  to 
authorize  any  divesting  of  a  title.  If  the  homestead  be  laid 
off  before  the  death  of  the  intestate,  the  title,  by  the  statute, 
rests,  and  never  passes  to  the  heirs.  But,  at  the  death,  the 
whole  real  estate  passes  to  the  heirs.  If  the  title  passes  from 
the  husband  during  his  life,  before  the  homestead  is  laid  off, 
the  right  to  homestead  is  gone,  because  the  title  is  gone.  So, 
at  the  death,  the  title  having  passed  to  the  heirs,  the  home- 
stead is  gone. 

If  the  estate  is  insolvent,  then,  as  against  the  claims  of  the 
creditors,  the  law  declares  the  homestead  to  exist.  The  heirs 
generally  have,  it  is  true,  the  formal  title,  but  in  their  hands 
it  is  subject  to  the  debts,  and  is  worthless  to  them.  The 
Insertion  of  the  homestead  is  no  wrong  to  them,  because  they 
really  would  get  nothing.  The  dispute  is,  then,  between 
those  who  have  claims  upon  the  estate,  creditors,  and  the 
wife  and  minors.  For  all  practical  purposes,  the  title  is  in 
the  administrator.  Indeed,  under  the  Code,  he  may  sue  and 
raoover  from  even  the  heirs;  and  the  want  of  title  in  the 
jiroperty  out  of  which  the  homestead  is  taken  does  not  exist: 
Oode,^  section  2450. 
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As  to  the  question  of  equity,  that  is  not  for  the  Coarti. 
There  is  often  an  equity  in  giving  to  the  wife  and  miooni 
preference  over  the  adult  heirs.  But  if  the  L^islatare  see 
fit  to  so  alter  the  Statute  of  Distributions,  they  caOi  in  a  veij 
few  words,  so  declare.  There  is  no  necessity  for  the  nur 
chinery  of  a  homestead.  A  simple  provision  declaring  thaii 
in  the  distribution  of  intestates'  estates,  the  wife  or  minor 
children  shall  have  such  and  such  an  amount  or  share  mon 
than  others,  is  sufficient,  and  the  administrator  will  so  dis- 
tribute it.  It  will  be  found,  however,  that  sometimes  fiuob 
a  rule  will  be  very  unfair.  In  one  of  the  cases  at  bar,  snob 
a  rule  would  take  the  share  of  the  minor  children  of  a  de- 
ceased son  of  the  intestate. 

We  are  clear  that  it  was  not  the  intent  of  the  Constitatiofl 
to  interfere  with  the  distribution  of  intestates'  estates  atioi^ 
the  heirs-at-law,  and  we  reverse  the  ruling  of  the  Court  ii 
the  case  of  Kemp  vs,  Kemp,  and  affirm  it  in  the  case  of 
Griffin  vs.  Griffin. 


F.  T.  Self,  plaintiff  in  error,  vs,  Dunn  &  Brown,  defen- 
dants in  error. 

One  who  keeps  a  ferry  for  his  own  use  and  for  the  conyenience  of  euto- 
tomers  to  his  mill,  but  who  charges  no  ferriage,  is  not  a  coInmoB-€t^ 
rier,  and  is  only  bound  to  ordinary  diligence. 

Carriers.  Com  mon -Carriers.  Before  Judge  Parbott. 
Catoosa  Superior  Court.     September,  1870. 

Dunn  &  Brown  had  a  mill,  and  to  make  it  more  accessi- 
ble, had  a  flat  for  their  customers  to  go  to  it  across  the  pond. 
Self  went  there,  procured  his  load,  and,  when  re-entering  tke 
ferry  to  return,  the  flat  got  loose,  while  his  mules  were  on  it 
and  his  wagon  on  land,  and  the  mules  were  drowned.    Bt 
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sned  DuDD  &  Brown  as  carriers  for  hire,  averring  the  hire  to 
be  the  custom  obtained  by  the  ferry.  The  evidence  impor- 
tant for  our  purpose  showed  the  following  facts :  The  ferry 
was  not  chartered,  but  private;  no  toll  was  charged  upon  it, 
tmt  it  did  increase  the  custom  of  the  mill,  by  rendering  the 
mill  more  accessible  to  certain  customers.  Defendant's  coun- 
sel requested  the  Court  to  charge  that,  "  if  this  was  a  private 
ferry,  built  by  defendants  for  the  accommodation  of  them- 
selves and  a  portion  of  their  customers,  to  the  mill^  and 
defendants  did  not  charge  toll  or  compensation  for  putting 
persons  over  on  said  flat,  and  charged  plaintiff  nothing  for 
carrying  him  over,  defendants  are  not  bound  to  the  diligence 
of  a  common-carrier,  nor  of  a  carrier  for  hire,  but  were  only 
bound  to  use  slight  care,  and  liable  for  gross  neglect." 

The  Court  refused  so  to  charge,  but  charged :  "  If  defen- 
ctants  established  their  ferry  for  the  accommodation  of  their 
customers,  and  thereby  persons  were  induced  to  go  to  their 
mills,  they  were  common-carriers  for  such  persons,  and  if 
plaintiff  was  their  customer,  they  were  bound  to  extraordi- 
nary diligence,  and  liable  for  any  loss  accruing  to  their  cus- 
tomers, without  fault  of  the  customers.  Ferrymen  are  com- 
mon-carriers. Common-carriers  are  bound  to  extraordinary 
diligence.  If  the  ferry  was  a  gratuity ;  that,  is  by  it,  no  ben- 
efit accrued  to  defendants,  no  custom  was  brought  to  their 
mill,  they  would  not  be  common-carriers,  and  would  be 
bound  to  only  ordinary  diligence,"  and  vice  versa. 

The  jury  found  for  the  plaintiff.  A  new  trial,  upon  the 
grounds,  that  the  Court  erred  in  not  charging  as  requested, 
and  in  charging  as  he  did,  etc.,  was  granted.  That  is  as- 
signed as  error. 

A.  T.  Hackett;  W.  H.  Dabney,  for  plaintiff  in  error. 
Ferryman  bound  for  neglect,  etc.:  R.  Code,  sec.  750.  Pri- 
yate  ferryman  may  be  common-carrier :  Ang.  on  L.  of  Car., 
marg.  p.,  82,  sec.  734.  What  is  hire:  Story  on  Bailm., 469 
Md  note,  495  and  note;  Ang.  on  L.  of  Car.,  113,  note  1. 
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McCuTCHEN  &  Shumate,  for  defendants.  Who  is  t 
common-carrier:  Story  on  Bailm.,  sec.  495 ;  Ang.  on  (^ 
riers,  sec.  68 ;  R.  Code,  sees.  2039,  2040.  When  ferryman  is 
common-carrier:  Ang.  on  Car.,  sec.  82.  Private  carriers: 
Ang.  on  Car.,  sees.  123,  124;  Story  on  Bailm.,  sec.  608;  R 
Code,  sec.  2043." 

McCay,  J. 

As  a  general  rule,  a  ferryman  is  a  carrier,  and,  under  <xf- 
tain  circumstances,  he  is  a  common-carrier:  Angell  on  Ow- 
ners, section  82.  But  a  carrier  is  one  who  transports  goods 
for  hire:  Revised  Code,  section  2039.  A  common-carrier  is 
one  who  pursues  the  business  constantly  or  continuously,  fat 
any  period  of  time  or  any  distance  of  transportation :  Code, 
section  2040.  One  who  "  pursues  the  business."  What  busi- 
ness? The  business  of  carrying  goods  for  hire.  A  carrier 
IS  bound  to  ordinary  diligence.  A  common -carrier  can  gire 
no  excuse  for  loss  or  damage  but  the  act  of  Go<l  and  the  ene- 
mies of  the  State,  and  even  then  he  must  use  extraordinary 
diligence :  Revised  Code,  sections  2039,  2040.  And  this  is 
but  a  restatement  of  the  common  law,  by  Jones,  Story,  An- 
gell and  other  writers  upon  the  subject.  To  make  one  a 
common -carrier,  he  must  be  entitled,  either  by  the  bargainee 
by  implication,  to  toll  or  hire. 

This  whole  question,  in  a  case  very  like  this,  in  all  its  de- 
tails, was  before  the  Supreme  Court  of  South  Carolina,  in 
the  case  of  Littlejohn  vs.  Jones,  2  McMullin's  Reports,  366. 
That  was  a  case  of  a  ferry — a  private  ferry — used  like  this, 
as  an  appendage  to  a  mill.  There,  however,  it  often  hap- 
pened that  persons,  other  than  customers  to  the  mill,  i>assed 
and  paid  ferriage;  but  it  was  understood  that  the  payment 
was  optional,  and  went  to  the  servant,  the  main  purpose  of 
the  ferry  being  to  pass  the  customers  to  the  mill.  The  Oonrt 
held,  in  that  case,  that  the  mere  fact  that  persons  paid  was 
not  sufficient;  the  circumstances  must  be  suoh^  as  that  tbert 
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B  either  an  express  or  aa  implied  promise  to  pay.    The  .use 
if  it,  as  an  appendage  to  the  mill^  did  not  alter  the  case. 

The  ferryman,  in  this  case,  was  a  mere  mandatary,  a  bailee, 

BOl  for  hire,  and  is  only  liable  for  gross  negligence:  Revised 

Code,  2078.    This  was  not  even  a  chartered  ferry,  but  a  siqi- 

pie  accommodation  of  the  mill-owner  to  his  customers.     It  is 

tery  subtle  reasoning  to  say  that  the  increased  custom  to  his 

mill  was  his  compensation.     But  one  rarely  does  any  act  of 

iKVor  to  others  that  does  not,  at  length,  repay  him.     Is  it 

tit  to  call  that  hire?    We  have  given  a  good  deal  of  search 

b  find  a  case  where  such  incidental  benefits,  coming  to  a 

iMmdatary,  have  been  held  to  change  his  character  and  make 

Km  a  bailee  for  hire,  but  have  found  none. 

"  We  think  the  charge  was  wrong  on  this  point.     The  de- 

Andant  was  only  liable  for  gross  neglect,  unless  he  was  in  the 

tot  of  charging  toll :  Revised  Code,  section  734. 

Judgment  reversed. 


JICaegaret  E.  Fischesser,  plaintiff  in  error,  vs.  Thomas 

J.  Heard,  defendant  in  error. 

If  the  owner  of  a  specific  sum  of  money  loan  it  to  another,  for  a  special 

porpose,  as  that  the  borrower  shall  pledge  it  to  secure  his  forthcoming 

'  to  answer  on  a  bail  bond,  and  the  pledge  is  accordingly  made : 

9^dj  That  when  the  bond  is  complied  with,  the  original  lender  and  tme 

>  owner  of  the  money  may  maintain  assumpsit  against  the  pledge  for 

the  rocovery  of  the  money. 

'  Contracts.     Money  had  and  received.     Before  Judge  An- 
^ftews.     Elbert  Superior  Court.     May,  1870. 

The  petition  of  Margaret  E.  Fischesser,  widow  of  J.  B. 
rischesser,  against  Heard,  made  this  case.  Heard,  on  the 
6kh  of  January,  1867,  in  writing  acknowledged  the  receipt 
f  fSOO  00  (which  was  in  gold)  as  collateral  security,  to  in- 
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demnify  Heard  against  loss  by  standing  J.  B.  Fischesaer's 
security  on  a  bail-bond,  (described)  which  money  said  Mn. 
Fischcsscr  avers  is  hers  individually.  Heard  has  been  dulj 
discharged  from  said  bail-l>ond,  and  yet  refuses  to  pay  said 
$500  00  to  plaintiff  on  demand  made  before  suit. 

In  another  count  she  averred  that  Heard  had  $50000 
which  she  claims  a^  her  own,  and  yet,  though  she  has  de- 
manded it  from  him,  he  refuses  to  pay  her  that  sum  and  in* 
terest.  Defendant's  attorney  demurred  to  said  petition,  uA 
the  demurrer  was  sustained,  although  plaintiff's  ooaori 
moved  to  amend.  The  Court  held  that  no  amendment  wooU 
authorize  a  recovery  in  assumpit  for  money  had  and  reoeived, 
so  long  as  it  was  averred  that  Heard  received  the  monqrfrom 
J.  B.  Fischesser,  and  that  he  made  no  contract  with  plaintiff 
because  there  was  no  privity  between  her  and  Heard.  Tfcii 
ruling  is  assigned  as  error. 

J.  D.  Matthews,  for  plaintiff  in  error.  The  facts  averred 
make  a  pledge:  Story  on  Bailment,  sections  286,  290; 
Bouv's  L.  Die,  "  Ple<lge.*^  Property  pledged  without  con- 
sent of  owner  may  be  reclaimed  by  owner :  lb.,  sections  291, 
340;  Story  on  Con.,  section  718;  13  Mass.  R.,  105;  STannl, 
759.  When  bail-bond  extinct  plaintiff  could  recover :  Story 
on  Baihnent,  sections  295,  291,  102;  5  Taunt,  759.  Plain- 
tiff's recovery  will  protect  defendant  against  her  husband's 
administrator :  Authorities  just  cited.  Form  of  remedynot 
material:  Revised  Code,  section  3256;  21  Gra,  R.,  548. 
Second  count  good :  Revised  Code,  sections  3256,  3314 
Defendant  after  demand  converted  the  gold :  1st  Ch.  Pl^ 
157-8,  147-8.  Tort  waived,  assumpsit  lies:  1st  Ch.  Pl^ 
100;  21  Ga.  R.,  526,  546-7-8.  Privity  implied  if  avw 
ments  are  true:  2  Gr.  Ev.,  102;  1st  Kelley,  140,  141,  151 

Toombs  &  DuBose,  for  defendant  in  error. 
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McCay,  J. 

We.  do  not  see  whj  the  second  count  in  this  declaration  is 
IdI  good  as  it  stands.  It  sets  forth  that  the  defendant  is  in 
poesession  of  $500  00  in  gold,  belonging  to  plaintiff,  which 
ke  refuses  to  pay.  Will  not  the  laNV,  on  this  state  of  facts, 
faftply  a  promise?  But,  in  our  judgment,  the  first  count  is 
lood,  with  but  a  slight  amendment.  It  is  not  clearly  stated 
tfiftt  the  plaintiff  was  the  owner  of  the  money  at  the  time  of 
0M  pledge,  or  that  it  was  intrusted  to  J.  B.  Fischesser  for 
Ibis  special  purpose.  If  the  count  were  amended  so  as  to 
Hifte  this,  we  think  it  would  be  good. 

;  Property  may  be  lent  for  a  special  purpose,  and  if  so,  it 
lOtn  only  be  used  for  that  purpose:  Revised  Code,  section 
$108.  If  this  were  a  horse,  or  personal  property,  other  than 
money,  there  would  be  no  trouble,  since  it  is  a  settled  rule 
that  the  true  owner  may  pursue  his  property,  or  its  value, 
[bto  whosever  hands  it  may  come.  If  the  money  did  not 
.Uong  to  J.  B.  Fischesser — if  he  held  it,  either  tortiously  or 
M  bailee  for  a  special  purpose,  and  has  deposited  it  with  the 
defendant,  in  accordance  with  that  purpose,  in  either  case  the 
(roe  owner  has  a  right  to  recover  it. 

•.  If  Fischesser  was  a  tortious  holder,  clearly  the  right  of  the 
Ime  owner  to  recover  exists.  If  he  was  a  bailee,  and  has 
itbrtionsly  deposited  it  with  the  defendant,  the  same  right  ex- 
Alts.  Can  it  make  any  difference  that  the  deposit  was  with 
tbe  consent  of  the  true  owner,  or  that  the  true  owner  has 
litified  tbe  act  of  the  depositor?  We  think  not.  As  this  is 
Mioneyi  if  Heard  received  it  without  notice  of  the  want  of 
1^8  in  J.  B.  Fischesser,  he  would  have  a  right  to  retain  it 
^o  long  as  he  was  liable,  under  the  bond  :  Revised  Code,  sec- 
lion  2695.  But  Heard  has  no  rights,  now,  to  the  money, 
because  he  is  discharged  from  the  bond. 

As  a  matter  of  course,  if  this  was  a  general  loan  by  the 
plaintiff  to  J.  B.  Fischesser,  her  rights  are  gone;  she  is  only 
ii  creditor^  and  the  title  to  the  money  was  in  J.  B.  Fischesser. 
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Our  judgment  is  put  on  the  ground  that  it  may  be  allq;ed 
and  proven  that  the  money  was  bound  to  be  pledged  in  thk 
way,  and  for  this  special  purpose.  If  this  be  so,  we  hold 
that,  when  the  purpose  has  been  fulfilled,  the  true  owner  has 
a  right  to  recover.  Or  if  Mrs.  Fischesser,  being  the  tne 
owner,  J.  B.  Fischesser,  without  any  authority,  took  the 
money  and  made  this  pledge,  even  then,  under  the  state  of 
facts  as  set  forth,  to-wit :  that  the  object  of  the  pledge  hta 
been  fulfilled,  the  true  owner  may  assert  her  rights. 

As  the  thing  ple<lged  is  money,  it  passed  to  the  pledgee, 
even  without  authority  from  the  owner,  and  he  had  a  right 
to  retain  it  so  long  as  he  was  liable  on  the  bond,  but  when 
the  bond  was  complied  with,  he  stood  in  no  better  position 
than  J.  B.  Fischesser  did. 

Judgment  reversed. 


A.  H.  Ketchum,  plaintiff  in  error,  va,  D.  B.  Verdell, 

defendant  in  error. 

An. action  was  brought  by  K.  against  V.  to  recover  the  valae  of  onehan* 
dred  bushels  of  corn,  and  on  the  trial  it  was  proved  that,  in  the  litter 
part  of  the  year  1866,  V.,  who  resided  In  Elbert  county,  wrote  toTite, 
in  the  city  of  Augusta,  one  of  the  firm  of  McCalla,  Tate  &  Comptf!Ti 
who  were  engaged  in  the  produce  and  commission  business,  '^toflsil 
me  (him)  two  hundred  bushels  of  corn,  and  when  I  come  downjtm 
and  I  will  arrange,  or  settle  it.''  It  appears  from  the  evidence  in  Um 
record,  that  Tate,  or  the  firm  of  which  he  was  a  partner,  did  not  hen 
the  corn,  but  Tate  went  to  the  house  of  the  plaintiff  and  made  an  v 
rangement  with  him  to  send  V.  one  hundred  bushels  of  com  on  V.'i 
credit,  which  was  done,  and  the  corn  was  charged  to  V.  on  the  bookiof 
plaintiff.  The  corn  was  sent  to  V.  by  boat,  and  accompanying  tin 
corn  was  a  bill  made  out  against  V.,  the  defendant,  therefor,  in  fiiw 
of  McCalla,  Tate  &  Company,  which  was  delivered  to  him  whetki 
received  the  corn.  It  also  appears  that  the  plaintiff  had  sued  McCaUii 
Tate  &  Company  for  the  corn,  and  failed  to  recover,  bat  on  wkt 
ground,  the  record  does  not  show.  The  plaintiff  then  sued  defeodio^ 
v.,  for  the  corn.     On  the  trial,  several  witnesses  were  examined,  u^ 
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it  wat  proved  to  be  the  custom  of  commission  merchants,  when  orders 
were  received  from  customers,  to  go  to  merchants  and  purchase  the 
articles  ordered,  and  have  the  same  charged  to  the  commission  mer- 
chant, and  the  commission  merchant  charged  the  articles  to  the  party 
ordering.  The  Court  charged  the  jury  that  it  was  doubtful  whether 
the  order  of  the  defendant  made  Tate  his  agent  to  purchase  the  com. 

IcU,  That  under  the  order  sent  by  defendant  to  Tate,  he  had  the 
authority  to  purchase  the  corn,  and  to  charge  the  defendant  with  the 
price  thereof,  and  make  the  defendant  his  debtor  therefor,  but  did  not 
have  the  authority  to  authorize  the  plaintiff  to  sell  the  defendant  comy 
and  thereby  make  the  defendant  the  plaintiff^ 8  debtor  for  the  corn. 
If  the  defendant  received  the  corn  and  used  it,  with  a  full  knowledge 
of  all  the  facts,  that  would  have  been  a  ratification  of  the  transaction} 
and  the  defendant  would  be  liable  to  pay  the  plaintiff  for  the  corn. 

ieldi  again.  That  the  bill  for  the  corn,  accompanying  the  shipment 
thereof,  was  properly  admitted  in  evidence  on  the  trial. 

9e2(2,  also,  That  it  was  error  in  the  Court,  in  its  charge  to  the  jury,  to 
express  or  intimate  its  opinion  as  to  the  evidence  in  the  case,  under 
the  provisions  of  the  8188d  section  of  the  Code,  and  in  not  charging 
the  jury  as  to  the  ratification  by  defendant  of  the  sale  of  the  corn  by 
plaintiff  to  defendant  on  his  credit,  under  the  evidence  contained  in 
the  record. 

Assumpsit.  Agency.  Before  Judge  Andrews.  Elbert 
}aperior  Court.     September  Term,  1869. 

Ketchum  sued  Verdell  for  the  value  of  certain  corn  and 
aoks  shipped  to  him  in  December,  1866.  The  only  dispute 
vas  as  to  whether  Verdell  owed  Ketchum.  The  evidence 
fas,  that  Verdell  wrote  to  Tate,  one  of  the  firm  of  Tate, 
ICoCalla  &  Company,  commission  and  produce  merchants, 
'Please  send  me  two  hundred  bushels  of  corn,  and  when  I 
ome  down  you  and  I  will  arrange,  or  settle  it.''  Tate,  Mo- 
3alla  &  Company  did  not  have  the  corn,  and  Tate  went  into 
Setcham's,  next  door,  to  get  it.  Upon  his  statement  that 
ITerdell  was  responsible,  Ketchum  agreed  to  send  the  corn. 
le  put  it  up  in  sacks,  marked,  <'  From  A.  H.  Ketchum^ 
Logiista,  Gra.,"  and  shipped  it.  With  the  corn  was  for^ 
fardeda  bill  in  favor  of  Tate,  McCalia  &  Company,  against 
he  defendant^  on  which  was  a  request  for  imme<]iatc  return 
if  the  .flacks.     Who  made  out  and  forwarded  this  bill  did 
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not  appear^  but  it  was  shown  that  Tate  requested  Ketcham 
to  send  in  his  bill  to  Tate's  firm.  On  Ketchum's  books  tlie 
corn  was  charged  to  Verdell.  The  sacks  were  returned  to 
Ketchuniy  but  whether  by  Verdell  or  through  Tate  or  his 
firm,  did  not  appear.  When  the  money  was  due,  KetchQm 
wrote  Verdell  for  the  same,  but  he  did  not  pay  it.  He 
called  on  Tate,  McCalla  &  Company,  to  know  if  Verddl 
had  sent  the  money,  and  finally  asked  the  firm  to  pay,  bok 
McCalla  said  the  firm  was  not  liable  for  the  corn.  Ketchom 
sued  Tate  for  it,  but,  for  some  reason  not  disclosed,  he  did 
not  recover.  He  then  sued  Verdell.  It  was  shown  that 
commission  merchants  frequently  bought  goods  for  and  on 
account  of  their  country  customers;  that,  if  they  wereselliDg 
the  farmer's  produce,  the  commission  merchants  generdly 
paid  out  of  its  proceeds  for  purchases  made  on  account  of  the 
farmer;  that  the  custom  was,  for  the  goods  so  bought  to  be 
charged  to  the  purchaser,  who  charged  them  to  the  persoa 
ordering  the  goods,  unless  the  solvency  of  the  customer  was 
doubtful,  then  a  special  contract  was  made.  The  clerk  of 
Ketchum  testified  that  the  negotiation  was  between  Tate  sod 
himself,  that  he  would  not  have  credited  Tate,  nor  woold 
credit  Verdell  till  he  learned  he  was  good.  Nothing  else 
pertinent  appeared.  Tiie  Court  charged  the  jury  as  shown 
in  the  motion  for  a  new  trial,  and  the  jury  found  for  the  de- 
fendant. 

Ketchum  moved  for  a  new  trial,  because  the  verdict  was 
strongly  and  decidedly  against  the  weight  of  the  evidence 
and  the  law,  and  because  the  Court  erred  in  charging  the 
jury  that  the  fact  that  the  sacks  were  marked  "from  A.  H. 
Ketchum,  Augusta,  Ga.,"  was  not  necessarily  oonclusive  en- 
deuce  that  the  corn  belonged  to  or  was  shipped  by  Ketchum; 
that  it  was  doubtful  whether  said  order  made  Tate  Verddl^ 
agent  to  buy  the  corn,  or  whether,  under  the  evidence,  Titt 
was  Verdell's  agent  for  that  purpose;  and  last,  because  tbs 
Court  erred  in  admitting  in  evidence  the  acoount  made  oat 
in  favor  of  Tate^  McCalla  &  Company  against  VerdelL  Hm 
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e^sal  of  a  new  trial  is  assigned  as  error,  on  each  of  said 
groiiDds. 

J,  D.  Matthews;  H.  A.  Roebuck,  for  plaintiff  in  error, 
|9ted:  Story  on  Con.,  138;  1  Parsons  on  C,  43;  4  Wash, 
R.  C.  R,  551;  2d,  132;  R.  Code,  sees.  2158,  2170;  10 
JJTend.  R.,  218;  6  Serg.  &R.,  146;  Brightly's  F.  Dig.,  39; 
B  How.  R«,  408.     As  to  construction  of  the  letter. 

Toombs  &  DuBose,  for  defendant. 

Warner,  J. 

.  The  charge  of  the  Court  to  the  jury,  "  That  it  was  doitbtr 
ful  whether  the  order  of  the  defendant  made  Tate  his  agent 
to  purchase  the  corn,''  was  error,  under  the  provisions  of  the 
8183d  section  of  the  Code.  According  to  the  evidence  in 
the  case,  as  disclosed  by  the  record,  the  Court  should  have 
enlarged  the  jury  as  to  the  ratification,  by  defendant,  of  the 
■lie  of  the  corn,  by  plaintiff  to  the  defendant, 

Liet  the  judgment  of  the  Court  below  be  reversed. 

LocHRANE,  C.  J.,  concurred,  he  said,  for  different  reasons, 
bat  furnished  no  opinion. 

McCay,  J.,  concurring. 

-  I  am  inclined  to  the  opinion  that  the  plaintiff  is  entitled 
to  recover  on  the  cordrad.  The  order  is  to  be  construed  in 
the  light  of  the  known  staiua  of  the  parties,  and  it  being, 
not  a  regular  and  deliberate  power-of-attorney,  but  a  mere 
letter^  is  to  be  freely  construed :  Story  on  Contracts,  section 
138.  So,  also,  if  it  be  not  clear  upon  its  face,  but  susceptible 
0(F  two  constructions  and  is  acted  upon,  the  rule  is,  that  par- 
titeB  having,  in  good  faith,  been  misled  by  the  letter,  will  be 
jpfotected :  Story  on  Contracts,  section  138 ;  4  Washington's 
Obonit  Court  Reports,  551 ;  2  Washington,  132. 
trfTSfe^  eharly,  from  the  proof,  Tate  acted  under  the  impre»- 
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sion  that  he  had  a  right,  under  the  order,  to  buy  of  the  plain- 
tiff on  the  defendant's  credit,  and,  under  these  rules,  theooa- 
tract  would  be  good.  But  this  is  an  action,  not  on  the  contnu!^ 
but  for  the  value  of  the  corn.  Admit  that  Tate  had  no 
authority  to  buy  on  the  defendant's  credit,  it  is  cleiEU*  that  h« 
did  so  buy,  and  that  plaintiff  parted  with  his  com  on  the 
faith  of  Tate's  representations.  Suppose  Tate  had  stolen  the 
cum  and  sold  it  to  the  defendant,  could  not  the  plaintiff  re- 
oover  of  the  defendant  its  value,  if  he  applied  it  to  hia  own 
use? 

As  the  facts  here  appear,  this  corn  was  neoer  Tate's  corn, 
nor  that  of  the  firm  of  which  he  was  a  member.  Could  he 
or  the  firm  give  the  defendant  any  better  title  to  it  thanthej 
had  themselves  ?  Revised  Code,  section  2595.  At  the  most 
it  would  be  a  title  obtained  by  fraud,  and  voidable:  Revbed 
Code,  section  2596.  It  is  true,  in  cases  under  this  last  sec- 
tion, a  boTia  fide  purchaser,  without  notice,  will  be  protected. 
But  as  the  record  discloses  in  this  case,  the  defendant  does 
not  stand  in  that  condition,  because  he  had  not  yet  paid  the 
price  of  the  com  to  anybody.  He  cannot  be  hurt  by  having 
to  pay  the  true  owner,  since  he  has  not  paid  anyt>ody,  or  by 
reason  of  his  receipt  of  the  corn  from  Tate,  giving  Tate 
credit 

It  seems  to  me  monstrous,  that  defendant  shall  get  plain- 
tiff's corn  and  use  it,  and  both  Tate  and  his  partner  repudi- 
ating any  right  to  recover,  that  plaintiff  shall  be  tarned  of 
on  a  mere  technicality.  The  general  rule,  as  I  understand i^ 
is  that  when  one  professes  to  act  as  agent  of  another,  even  if 
he  has  no  autliority  at  all,  and  as  such  agent  obtains  goodi 
which,  in  fact,  go  to  the  use  and  benefit  of  the  principali 
the  seller  may,  at  any  time  before  the  principal  has  settlel 
with  the  pretended  agent,  notify  the  principal  of  the  tnrth 
of  the  case  and  demand  payment ;  Central  Bank  «••  Jfe^ 
chants  Bank  of  Macon^  1  Kelly's  Reports,  and  oases  then 
cited.  If  the  principal  accepts  the  property,  knowing  all  the 
facts,  that  is  a  ratification  of  the  agmey;  but  even  if  hekoofi 
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nothing  of  the  facts,  but  accepts  the  property  as  sold  him  hj 
the  agent,  yet  if  the  agent  was  not  in  fact  the  true  owner, 
and  the  seller  so  notifies  the  purchaser  before  any  settlement , 
the  right  of  action  in  the  seller  exists. 


John  S.  Poole,  plaintiff  in  error,  vs.  Joseph  W.  Wilkin- 
son, defendant  in  error. 

Where  there  was  a  sait  pending  in  a  Justice's  Court,  and  the  defendant 
moved  to  continue,  on  account  of  the  absence  of  a  witness,  the  payee 
of  the  note,  by  whom  he  could  prove  that  the  note  was  given  in  liqoi- 
datioD  of  a  debt  due  to  the  payee,  for  medical  services  rendered  by  him 
to  the  defendant's  ward,  and  that  it  was  not  the  intent  of  the  parties, 
in  giving  or  taking  of  the  note,  to  bind  the  defendant,  personally,  for 
the  debt : 

Held,  That  there  was  nothing  in  this  evidence,  as  stated,  to  show  such  a 
mistake,  either  of  law  or  fact,  as  to  authorize  a  reformation  of  the 
note,  and  the  continuance  was  properly  overruled. 

.Promissory  Notes.  Mistake.  Guardian.  Before  Judge 
Andrews.    Wilkes  Superior  Court.    June,  1870. 

In  1862,  Poole  gave  to  Dr.  Walton  his  promissory  note, 
payable  to  bearer,  and  signed  ^' J.  S.  Poole.''  Wilkinson 
sued  Poole  on  this  note,  in  a  Justice's  Court.  Poole  pleaded 
that  said  note  was  given  for  the  settlement  of  a  debt  due  hy 
hia  ward,  W.  N.  T.  Jones,  and  was  only  intended,  and  so 
understood  when  given,  to  bind  her  property  and  not  his, 
and  that  Wilkinson  took  the  same  after  it  was  due.  He 
moved  to  continue  the  case  to  prove  this  plea  to  be  true. 
The  Justice  refused  the  continuance,  and  gave  judgment 
against  Poole.  He  took  the  case  before  the  Superior  Court 
fay  eertiorari.  There  the  certiorari  was  dismissed,  upon  the 
ground  that  the  plea  set  up  no  defense  to  the  action,  and  that 
avidenoe  was  not  admissible  to  show  that  the  note  was  not  to 
Und  Poole,  individually.    This  is  assigned  as  error. 
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W.  M.  &  M.  p.  Reese,  by  L.  E.  Bleckley,  for  plaiDtiff 
in  error.  Mistake  in  paper  corrected  in  equity :  R.  Code^ 
sec.  3067 ;  30  Ga.  R.,  191,  948 ;  11th,  171 ;  Ist,  12  and  240. 
Same,  at  law,  in  Georgia :  R.  Code,  sees.  3027,  3041 ;  37  Qa. 
R.,  364.  Guardian  may  give  such  note  as  not  to  bind  bim, 
personally :  Story  on  Prom.  Notes,  sec.  63 ;  39  Ga.  R,  130. 

D.  M.  DuBosE,  by  R.  Toombs,  for  defendant. 

McCay,  J. 

We  have  no  doubt  but  that,  under  our  law,  the  defendant, 
in  a  suit  in  a  Justice's  Court,  may  set  up  any  defense  tbat 
would  be  good  in  a  Court  of  Equity :  Mordeeai  vs,  Stewart, 
37  Georgia  Reports,  365.  But  the  defense  must  be  distinctly 
set  up,  so  that  the  right  to  relief  in  equity  shall  clearly  ap- 
pear by  the  pleas.  Would  a  Court  of  Equity  reform  thii 
note,  under  the  facts  as  stated  ?  Was  there  here  such  a  ini»- 
take,  either  of  law  or  fact,  as  gives  either  party  an  ancoo- 
soieutious  advantage  over  the  other?  Revised  Code. 

This  was  a  debt  due  by  the  guardian  to  Walton,'for  medi- 
cal services  rendered  the  ward.  Prima  facie  the  guardian 
was  personally  liable  upon  it.  We  know  of  no  law  to  an- 
thorize  a  suit  at  law  against  the  guardian  as  such^  for  such  a 
debt  Perhaps  if  the  guardian  were  insolvent,  and  it  cooid 
be  proven  that  the  services  were  necessary  to  the  ward  or  tko 
estate  of  the  ward,  equity  might  grant  relief,  and  cause  tko 
the  debt  to  be  paid  out  of  the  ward's  property.  But,  prim 
facie,  such  a  debt  as  this  is  claimed  to  be,  is  a  personal  debt 
of  the  guardian.  It  is  true,  if  he  pays  it,  he  may  charge  Ui 
ward  with  it,  but  there  is  no  legal  privity  between  the  credi- 
tor and  the  ward. 

To  make  out  the  case  the  plea  and  the  evidence  ougbl  t0 
show,  not  only  that  the  debt  was  for  services  rendered  tht 
ward,  but  that  they  were  rendered  on  the  eredU  of  the  wsrd^ 
estate,  and^not  on  the  credit  of  the  gnardian.     Periiqi^  ^ 
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that  had  been  alleged,  the  defense  was  good.  But  the  allega- 
tion that  it  was  not  the  intent  of  the  parties  in  giving  or  iak- 
ing  the  note  to  charge  the  guardian,  does  not  negative  the 
idea  that  the  guardian  was  chargable  with  the  debt,  at  the 
time  it  was  contracted. 
Judgment  affirmed. 


James  H.  Rogers,  sheriff,  plaintiff  in  error,  vs.  Bebecca 

Silas  et  al,y  defendants  in  error. 

When,  in  a  rale  against  the  sheriff,  he  answered  that  he  had  not  made 
the  money,  because  the  Ji,  fa.  issued  upon  a  judgment  founded  on  a 
note  given  for  negro  property,  which  was  admitted  on  the  hearing : 

Held,  That,  while  a  sheriff  is  a  ministerial  officer,  and  it  is  his  duty  to 
execute  all  process  placed  in  his  hands,  and  let  defendants  set  up  their 
defenses  to  such  process,  yet,  under  Article  V.,  section  17  of  the  Con- 
stitution, and  Article  XLI.,  section  6,  there  was  no  jurisdiction  in  the 
Court,  upon  such  answer,  to  make  the  rule  absolute  against  such  offi- 
cer, and  that  the  exceptional  character  of  the  case  and  the  constitu- 
tional inhibition  of  jurisdiction  was  protection  of  such  officer  in  the 
premised  against  rule.     Warner,  J.,  dissenting. 

Constitutional  Law.  Rule  versus  Sheriffs.  Slave-debts, 
Before  Judge  Andrews.  Hancock  Superior  Court.  June, 
1869. 

Rebecca  Silas  et  at.  had  a  Ji.  fa.  against  Stacy  et  al,y  but 
apon  what  judgment  it  was  founded,  or  when  it  was  issued, 
do  not  appear.  Tlie  sheriff  sold  certain  of  defendants'  pro- 
perty, and  paid  out  the  money  to  other  fi.  fas.  He  was 
raled  to  show  cause  why  he  should  not  pay  this  Ji,  fa.  He 
answered  that,  though  he  had  it  in  hand,  he  had  overlooked 
ity  and,  besides,  that  he  was  prepared  to  show  that  it  was  is- 
sued from  a  judgment  founded  upon  a  contract,  the  consid- 
eration of  which  was  slaves.  This  answer  was  demurred  to, 
and  the  Court  ordered  him  to  pay  the  money.  This  is  as- 
aigned  as  error. 
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Linton  Stephens,  for  plaintiff  in  error. 
No  appearance  for  defendants. 

LOCHRANE,  C.  J. 

The  record  in  this  case  is  very  brief;  in  fact,  too  brief  for 
the  proper  understanding  of  the  history  of  the  case.  It  ap- 
pears tliat,  at  the  April  Term,  1869,  the  defendant  in  error, 
by  rule  nisi,  called  upon  Rogers,  sheriff,  to  show  cause  why 
money  had  not  been  collected.  The  rule  does  not  show  when 
the  fi,  fa,  was  obtained,  but  merely  recites  its  existence;  and 
to  this  proceeding  the  sheriff's  answer  alleges  that  the  fi.  fa, 
in  question,  issued  upon  a  judgment  founded  on  a  consider- 
ation for  negro  property. 

We  have  been  restrained,  in  this  case,  to  consider  whether, 
when  a  fi,  fa.,  issued  from  a  Court,  was  placed  in  the  sher- 
iff's hands  to  execute,  his  office  being  purely  ministerial,  be 
had  a  right  to  set  up  this  defense  to  its  execution  ;  or  whether 
it  was  not  his  duty  to  levy  and  let  the  defendant  in  fi.  fik 
raise  such  issues  as  were  not  apparent  on  the  face  of  the  pt- 
pers.  Such  was  the  view  held  by  this  Court,  at  this  term,  in 
the  case  of  Martin,  sheriff,  vs.  Huson,  etc.  But  after  a  care- 
ful consideration  of  the  fact  alleged  by  the  sheriff,  in  this 
case,  that  he  ought  not  to  be  adjudged  in  contempt  of  the 
process  of  the  Court,  by  virtue  of  the  character  of  this  debt, 
which  he  verifies,  and  it  is  admitted  to  be  for  negro  propaty, 
we  are  of  opinion  that  the  Court  erred  in  making  the  role 
absolute. 

Article  V.,  section  17  of  the  Constitution  of  1868,  pro- 
vides :  "  No  Court  or  officer  shall  have,  nor  shall  the  Grenenl 
Assembly  give  jurisdiction  or  authority  to  try,  or  give  judg* 
ment  on,  or  enforce  any  debt,  the  consideration  of  which  was 
a  slave  or  slaves,  or  the  hire  thereof."  And  Article  XL.seo- 
tion  6,  among  other  things,  provides  that  judgments  not 
executed  shall  proceed  and  be  performed  in  such  cases  only 
as  the  Constitution  gives  jurisdiction  over  the  causes,  etCj OB 
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which  such  judgments  are  founded.  Now,  it  appearing  from 
the  sworn  answer  of  the  sheriff,  that  this  judgment  was 
within  that  class  over  which,  by  the  Constitution,  jurisdic- 
tion was  denied,  both  to  tlie  officers  and  to  the  Courts,  we 
are  of  opinion  tliat,  on  such  answer,  not  traversed,  and  stand- 
ing admitted  before  the  Court  below,  he  had  no  power  to 
pass  such  order  in  the  premises.  This  belongs  to  a  class  of 
cases  exceptional  in  character,  and  under  a  constitutional  in- 
hibition of  jurisdiction,  both  as  to  Courts  and  officers,  and 
the  answer  of  the  sheriff  not  being  contradicted^  made  such 
an  admitted  record  as  excused  the  sheriff,  under  the  facts  in 
this  case. 

But  while  we  have  gone  to  the  fullest  extent  in  the  protec- 
tion of  officers  under  the  law,  we  deem  it  proper  to  state, 
admonitory  of  the  duty  of  sheriffs  in  the  premises,  that  the 
safest  way  to  execute  their  official  duties,  and  save  them- 
selves and  sureties  from  ultimate  liability,  is  to  simply  dis- 
charge their  ministerial  duties,  and  let  defendants  move  for 
their  own  protection,  by  asserting  their  constitutional  or 
other  defenses,  if  they  exist. 

Judgment  reversed. 

McCay,  J.,  concurred,  but  furnished  no  opinion. 

Warner,  J.,  dissenting. 

A  sheriff  is  a  minuterial  and  not  a  judicial  officer,  and 
when  an  execution  is  placed  in  his  hands  for  collection, 
issuing  from  a  Court  of  general  jurisdiction,  regular  upon  its 
Ikoe,  it  is  not  a  legal  showing  for  the  sheriff,  in  answer  to  a 
mle  for  not  making  the  money  due  thereon,  to  state  that  the 
oonsideration  of  the  debt  on  which  the  judgment  was  ob- 
tained was  for  a  slave  or  slaves;  the  more  especially  as  the 
record  in  this  case  does  not  show  whether  the  judgment  was 
obtained  before  or  since  the  adoption  of  the  Constitution  of 
1868.  For  aught  that  appears  from  this  record,  that  defense 
my  have  been  set  up  on  the  trial  of  the  case  in  which  the 
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judgment  was  rendered.  There  is  nothing  on  the  &oe  of  Uw 
judgment  or  execution,  sliowing  that  it  was  founded  ooa 
slave  debt,  and  unless  that  fact  had  been  made  judiciallj  to 
appear  to  the  sheriff,  by  an  affidavit  of  ill^alitj,  or  other 
lawful  proceeding,  he  cannot,  on  his  own  mere  motion,  mg» 
gest  that  fact  as  an  excuse  for  not  performing  his  duty,  what 
ruled  for  the  money.  The  sheriff  cannot,  as  a  ministeritl 
officer,  be  allowed  to  go  behind  the  judgment  and  deeideftr 
himself,  that  the  debt  on  which  it  i^  founded  was  a  slave  debti 
as  an  excuse  for  not  obeying  the  mandatory  proceBS  of  the 
Court  placed  in  his  hands.  It  was  no  more  a  l^cd  exoiue  ton 
the  sheriff,  as  a  ministerial  officer,  when  ruled  for  the  monef, 
to  assume  and  decide  for  himself,  that  the  execution  isBoed 
on  a  judgment  for  a  debt,  the  consideration  of  which  wasi 
slave  or  slaves,  than  it  would  have  been  for  him  to  assume^ 
and  decide  for  himself,  that  the  execution  had  issued  cm 
judgment  founded  on  a  gaming  debt,  or  on  a  debt  to  com- 
pound a  felony,  or  any  other  illegal  consideration.  That  m 
no  part  of  his  legal  duty  as  sheriff,  and  consequently  is  do 
legal  defense  to  the  rule  against  him. 


% 


Jim  Banks,  plaintiff  in  error,  vs.  The  State  op  Geobou, 

defendant  in  error. 

On  a  trial  for  mnrder,  proof  was  given  of  the  confessions  of  the  prisonert 
that  the  deceased  had  met  him  in  the  public  road  and  attacked  hni 
suddenly  and  violently,  by  beating  him  with  a  stick  ;  that  he  had  rt- 
monstrated,  and  finally,  holding  the  stick  with  one  hand,  he  had,  vitk 
the  other,  taken  out  his  knife,  and  opening  it  with  his  teeth,  he  had 
stabbed  the  deceased  twice,  and  deceased  was  shortly  afler  found  detd. 
But  it  was  proven,  in  addition,  that  deceased  was  stabbed  in  km 
places ;  that  the  prisoner,  on  examination  at  the  time,  was  withoil 
bruise  or  hurt,  and  that  he  was  found  in  possession  of  the  pistoly  uA 
the  jury  found  a  verdict  of  voluntary  manslaughter,  and  the  Court  be- 
low refused  a  new  trial : 

Meldj  That  this  Court  will  not  disturb  the  judgment  of  the  Cout  bdfv* 
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Criminal  Law.  Confessions.  New  Trial.  Before  Jadge 
Andrews.    Elbert  Superior  Court.    September  Term,  1870. 

Banks,  a  negro,  was  indicted  for  the  murder  of  another 
negro.  The  evidence  consisted  of  proof  of  the  killing,  and 
a  oonfession,  and  certain  other  facts  to  show  that  Banks  was 
the  slayer,  and  the  circumstances  of  the  killing.  This  evi- 
dence would  be  of  no  use  to  the  profession,  further  than  it 
appears  in  the  opinion.  He  was  convicted  of  voluntary 
manslaughter,  with  a  recommendation  to  mercy. 

A  new  trial  was  asked  for,  solely  on  the  ground  that  the 
verdict  was  contrary  to  law,  etc.  Its  refusal  is  assigned  as 
error. 

E.  P.  Edwards  ;  John  P.  Shannon,  by  W.  G.  John- 
son, for  plaintiff  in  error.  Confessions  not  sufficient  for  con- 
viction: K.  Code,  sec.  3739.  Defendant  guilty  of  murder 
or  innocent:  R.  Code,  sees.  4254,  4255,  4256,  4264-5-6-7-8, 
and  other  sections  as  to  homicide.  Verdict  wrong:  40  Ga. 
R,  696. 

J.  M.  Matthews,  Solicitor  General,  by  Z.  D.  Harrison, 
for  the  State.  Weight  of  confessions:  20  Ga.  R.,  752;  11th, 
226.     New  trial :    2d,  173. 

McCay,  J. 

Were  the  verdict  in  this  ease  founded  only  on  the  confes- 
sion of  the  prisoner,  we  would  conclude  he  was  not  guilty  of 
any  crime.  His  case  would  fall  under  section  3624  of  the 
Code.  It  would  be  the  killing  of  a  human  being  in  defense 
of  one's  person  against  one  manifestly  intending  and  endeav- 
oring by  violence  or  surprise  to  commit  a  felony  upon  it,  and 
would,  therefore,  be  justifiable  homicide.  But  there  is  much 
more  here  than  the  confession  of  the  prisoner.  Here  is  a 
man  found  dead,  stabbed  in  four  places;  the  prisoner  is 
proven  to  have  gone  towards  the  spot  about  the  time  the 


546        SUPREME  COURT  OF  GEORGIA. 

Banks  vs.  The  State  of  Georgia. 

killing  took  place,  and  almost  immediately  after  the  deed  is 
done  he  is  found  close  by,  with  the  pistol  and  knife  of  the 
deceased  in  his  possession.  It  is  proven,  too,  that  he  had  t 
few  hours  before  struck  the  deceased's  child.  He  is,  on  ex- 
amination, without  bruise  or  hurt.  From  these  facts  the  ia- 
ference  is  almost  irresistible  that  the  prisoner  did  the  act 
His  own  account  of  the  affair,  which  the  State  introduced, 
does  indeed  put  a  different  face  upon  tlie  matter.  But  it  ii 
somewhat  inconsistent  with  the  other  facts  ;  especially  does  it 
fail  to  explain  how  he  got  deceased's  pistol,  and  it  admib 
only  two  stabs,  when  in  fact  there  were  four.  The  joiy 
were  not  bound,  and  indeed  could  not  believe  every  word  of 
the  confession.  They  had  the  right,  and  it  was  their  datj, 
to  take  all  the  evidence  and  form  their  judgment  upon  it 
It  is  the  province  of  the  jury  to  do  this,  not  of  the  Court 
We  do  not  think  their  verdict  is  so  wide  of  the  troth  as  to 
require  this  Court  to  set  it  aside  as  illegal,  and  that,  too,  afier 
the  Judge  who  tried  the  case  has  refuse<l  to  interfere.  We 
think  a  verdict  of  manslaughter,  under  the  evidence,  is  sus- 
tainable, and  that  the  new  trial  was  properly  refused.  There 
is  a  large  discretion  left  to  the  Judge  in  the  punishment  in 
such  cases,  and  as  the  jury  recommended  to  mercy,  and  the 
Judge  has  been  very  merciful,  we  think  best  to  let  the  ver- 
dict stand.  Human  life  ought  to  be  held  very  sacred,  tod 
there  are  few  cases  where  it  is  taken  away  when  there  is  no 
fault  at  all  in  the  killer. 
Judgment  affirmed. 
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Joseph  H.  Echols,  plaintiff  in  error,  i?a.  P.  E.  Grattan, 

executor,  defendant  in  error. 

1.  Salt  was  bronght  on  three  notes,  of  which  the  following  is  a  copy : 

*' $1,761  38 — Twelve  months  after  date,  I  promise  to  pay  Eliza  F.  Gil- 
mer, or  bearer,  the  sum  of  seventeen  hundred  and  sixty-one  83-100 
dollars,  for  value  received  ;  the  said  sum  to  be  paid  in  currency,  at  the 
present  rates,  148  to  100,  or  in  whatever  good  currency  may  be  used 
At  the  time  the  note  falls  due,  with  interest  from  date,  December  Ist, 
1866." 

And  the  defendant  set  up,  by  his  plea,  that  the  intention  of  the  parties 
to  the  contract  was,  that  the  property  purchased,  for  which  the  notes 
were  given,  was  valued  in  currency,  and  the  gold  equivalent  of  the 
enrrency  was  made  the  standard  of  the  payment,  which,  at  present 
rates,  would  reduce  the  amount  of  the  principal  due : 

Heidi  That  the  principal  due  was  a  fixed  amount,  expressed  in  the  face 
of  the  note,  and  that  the  sum  stipulated  to  be  paid  is  the  principal  due 
under  the  contract,  and  cannot  be  reduced  by  any  theory  of  construc- 
tion arising  out  of  the  terms  of  the  instrument: 

2,  Held  again,  That,  while  the  legal  intendment  of  the  party  may  be  in* 
ferred  to  mean  currency,  in  the  expression  dollars  in  the  note,  such 
intendment  is  qualified  by  the  terms  of  the  contract ;  and  the  words, 
"  the  said  sum  to  be  paid  in  currency,  at  the  present  rates,  148  to  100,'' 
irhich  was  the  value  of  gold  at  the  time,  bears  intrinsic  evidence  that 
this  provision  for  payment  in  currency,  at  a  stipulated  rate,  was  based 
npon  a  gold  standard  in  the  sum  fixed  to  be  paid  in  such  currency : 

t*  Held  again,  That  the  superadded  words  providing  for  payment  in 
enrrency,  at  present  rates,  148  to  100,  or  in  whatever  good  currency 
may  be  used  at  the  time  the  note  falls  due,  strengthens  the  construc- 
tion that  the  principal  was  the  sum  fixed  to  he  paid,  and  the  term  good 
currency,  contemplated  by  the  parties,  reasonably  intended  a  better 
enrrency  than  that  previously  expressed,  and  that  the  plaintiff  was  en- 
titled to  recover  the  principal  and  interest,  in  good  currency. 

4.  While  we  do  not  affirm  the  principle  of  construction  charged  by  the 
Court  as  the  law  of  this  case,  nor  accept  the  finding  of  the  jury  as 
strictly  accurate,  under  our  view  of  construction,  still,  as  it  appears, 
from  the  credits  and  terms  and  time  of  the  trade,  that  Mrs.  Gilmer 
contracted  to  receive  good  currency  in  payment  of  the  note,  and  the 
Terdict  accomplishes  substantial  justice  between  the  parties,  we  affirm 
the  judgment  of  the  Court  below.     Warner,  J.,  concurred. 

HcCay,  J.,  dissenting: 

4  promissory  note  made  in  1865,  payable,  generally,  in  dollars,  is  pay- 
able in  United  States  currency,  and  when  the  parties  add  to  such  a 
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note  the  words,  *'  payable  in  currency,  at  the  present  rates,  148  to 
100,  or  in  whatever  good  currency  may  be  used  at  the  time  the  note 
falls  due,"  the  true  construction  is,  that  they  intended  to  make  the 
note  payable  in  currency,  at  all  events,  but  that  it  should  be  secniei 
and  paid  as  discharging  more  or  less  of  the  face  of  the  note,  aeeord* 
ingly,  as  it  should,  at  the  time,  be  worth  more  or  less  than  tha  nin 
agreed  on,  to-wit :  148  to  100. 

Promissory  Notes.  Contracts.  Before  Judge  Andrews. 
Oglethorpe  Superior  Court.     October  Term,  1870. 

Grattan,  as  executor  of  Mrs.  Gilmer,  brought  "complaint" 
against  Echols  on  three  promissory  notes,  for  $1,761  33  each, 
dated  the  Ist  day  of  December,  1865,  due  at  one,  two  and 
three  years  after  date,  respectively,  with  interest  from  date, 
made  by  Echols,  payable  to  Mrs.  Gilmer,  or  bearer.  The 
first  of  them  was  in  these  words : 

"  Twelve  months  after  date,  I  promise  to  pay  Elisa  F, 
Gilmer,  or  bearer,  the  sum  of  seventeen  hundred  and  axtf- 
one  33-100  dollars,  for  value  received ;  the  said  amount  to 
be  paid  in  currency,  at  the  present  rates,  148  to  100,  or  ii 
whatever  good  currency  may  be  used  at  the  time  the  note 
falls  due,  with  interest  from  date,  1st  December,  1865. 

"  J.  H.  Echols." 

On  it  were  indorsed  the  following  credits: 

"Received  December  1st,  1866,  one  hundred  and  twen^- 
three  29-100  dollars  on  the  within  note,  in  United  States 
currency." 

"December  31st,  1867.  I  have  paid,  this  day,  five  hun- 
dred dollars,  in  United  States  currency,  at  the  rate  of  f  1  S3 
to  $1  00,  on  this  note — the  present  value  of  gold." 

"December  21st,  1868.  Received  of  J.  H.  Echols  three 
hundred  and  fifty  dollars,  in  currency,  currency  being  now 
81  35  for  $1  00  in  gold." 

The  other  two  were  just  like  this,  except  that  they  wiert 
due  at  two  and  three  years,  respectively,  aiid  had  do  credit 
on  them. 
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Besides  the  general  issue,  Echols  pleaded  as  follours:  In 
making  and  accepting  said  notes,  the  true  intention  of  the 
parties  was  to  take  the  currency  then  in  use,  as  the  standard 
of  pricing  the  property ^  for  which  the  notes  were  given  and 
the  gold  equivalent  of  the  currency  price,  ai  that  time,  as  the 
standard  of  payment.  And  this  gold  equivalent  was  to  be 
ascertained  by  multiplying  the  number  of  dollars  named  in 
the  notes  by  one  hundred,  and  dividing  the  product  by  one 
hundred  and  forty-eight;  this  result,  to-wit:  $3,570  27,  in 
gold,  being  the  amount  of  value  which  the  parties  stipulated 
defendant  was  to  pay  and  the  payee  was  to  receive.  And 
gold,  and  nought  else,  was  made,  and  intended  to  be  made, 
the  sole  and  exclusive  standard  of  value  and  measure  of  pay- 
nunL  The  provision,  as  to  payment  in  currency,  was  not  for 
any  particular  currency,  but  only  for  such  an  amount  of  what- 
ever currency  might  be  used  as  should  be  equivalent  in  value, 
at  the  time  cf  payment^  to  the  stipulated  sum  of  gold;  the 
anm  of  gold  to  be  ascertained  and  fixed  at  the  dale  of  the 
yunUs  by  said  rule.  This  provision  was  intended  for  defen- 
dant's beiiefit,  and  gave  him  the  option  to  pay,  in  lieu  of  the 
atipulated  sum  of  gold,  such  an  amount  of  currency  as  would 
be  equivalent  to  gold  at  the  time  of  payment.  And  so  $608  91 
in  gold  is  due  on  the  first  note,  as  principal,  with  interest 
from  date  of  last  payment  to  date  of  tender,  and  the  amount 
dae  on  the  other  two  is  $2,380  17,  in  gold,  with  interest  from 
the  Ist  of  December,  1865,  to  the  date  of  tender.  Further, 
he  pleaded  a  tender,  made  the  3 Ist  of  March,  1870,  of  the 
amount  due  on  said  notes,  according  to  said  rule. 

Plaintiff's  counsel  introduced  the  notes  and  closed.  He 
admitted  that  one  hundred  and  forty-eight  to  one  hundred 
^ras  the  rate  of  currency  to  gold  at  the  date  of  the  notes. 
7here  was  no  other  evidence. 

The  Court  charged  the  jury,  that  the  contract  on  each  of 
the  notes  was  an  obligation  to  pay  in  legal  tender  notes  of 
tAie  United  States,  the  number  of  dollars  expressed  on  the  face 
of  the  notes,  regardless  of  the  value  of  such  legal  tender 
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notes  as  compared  witli  gold  at  the  time  of  pay ment,  and  that 
the  credits  were  to  be  counted  for  the  number  of  dollars  ex- 
pressed in  them,  respectively,  and  that  they  should  find  in 
dollars  and  cents  generally,  without  specifying  the  mediam 
of  payment.  The  jury  found  $1008  00  principal,  and  f  12986 
as  interest  on  the  first  note,  and  $3,522  00  as  principal,  and 
$1,205  00  as  interest  on  tlie  others,  with  costs  of  suit  Said 
charge  is  assigned  as  error. 

Linton  Stephens,  W.  G.  Johnson,  for  plaintiff  in  »- 
ror.  Intention  governs:  Revised  Code,  sections  2713^ 
2714,  2715.  Defendant  had  option  as  to  payment:  1st 
Bouv.  lust.,  268,  notes  a  and  6;  2  Par.  on  Con.,  169,  170; 
Chipm.  on  Con.,  35,  36 ;  1st  Potli.  on  Ob.,  245,  246,  247, 
248,  250;  11  John.  R.,  59,  60;  1st  Douglass  B.,  16. 
Change  of  currency  cannot  change  notes:  3d  Fairfield's Rf 
441 ;  8  Wallace  R.,  557;  Sedg.  on  Dam.,  202,. 203,  233;  1 
Poth.  on  Ob.,  33,  160,  169,  170;  Fry  on  Specific  Perform- 
ance, sections  235,  237,  252 ;  Sedg.  on  Dam.,  417,  418,  419, 
37,  note  2,  422,  note  1,  468,  469 ;  3  Car.  &  P.,  240.  Dol- 
lars nieaus  national  currency  dollars :  Legal  Tender  Act 
25th  February,  1862;  8  Wallace  R.,  612,  613.  Agreed 
value  is  measure  of  damages:  Revised  Code,  section  2894 
Chipm.  on  Con.,  35,  36;  3  Conn.  R.,  60 ;  5  Wend.  R.,  393 
42  Maine  R.,  233;  7  Wallace  R.,  260;  30  Ga.  R,  348 
40th,  476 ;  12  S.  c&  M.  (Miss.)  R.,  495;  4  DalL  R,  411 
1  Brock  R.,  115;  15  Ohio  R,  129,  130;  24  111.  B.,  482 
18th,  58,  59;  17th,  39,  40;  9  Cal.  R,  364;  12  Ind.  R, 
503,  504.  The  credits  to  be  measured  same  way:  Revised 
Code,  section  2858 ;  Waterman  on  Set-oflF,  etc.,  474,  475. 

S.  H.  Hardeman,  R  Toombs,  for  defendant  Construe 
notes  strongly  against  maker  if  doubtful :  Revised  Codc^ 
section  2715,  (4). 
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LOCHRANE,  C.  J. 

1.  This  case  comes  before  the  Court  on  the  construction  of 
a  contract  in  writing,  entered  into  between  the  parties  in  the 
following  words,  to-wit : 

"  Twelve  months  after  date,  I  promise  to  pay  Eliza  F. 
Gilmer,  or  bearer,  the  sum  of  seventeen  hundred  and  sixty- 
one  33-100  dollars  for  value  received ;  the  said  amount  to  be 
paid  in  currency  at  the  present  rates,  148  to  100,  or  in  what- 
ever good  currency  may  be  used  at  the  time  the  note  falls 
due,  with  interest  from  date,  December  1st,  1865. 

"J.  II.  ECHOUS/' 

Two  notes  similar  to  this  were  given,  due  at  two  and  three 
years  after  date.  Upon  suit  brought,  the  defendant  pleaded 
that  the  intention  of  the  parties  to  this  contract  was,  that  the 
property  was  valued  in  currency,  and  the  gold  equivalent  of 
the  currency  was  made  the  standard  of  payment,  etc.  The 
iact  was  admitted,  that  at  the  time  of  the  contract,  gold  was 
worth  one  hundred  and  forty-eight  to  one  hundred.  This, 
with  the  entries  of  credits  on  tlie  notes,  constituted  all  the 
evidence  in  the  case. 

The  Court  charged  the  jury  that  the  contract  expressed  in 
each  of  the  notes  created  an  obligation  to  pay  in  legal-tender 
notes  of  the  United  States  so  many  dollars  as  are  expressed 
in  the  face  of  the  notes,  without  regard  to  the  value  of  such 
legal  tender  notes  as  compared  with  gold  at  the  time  of  pay- 
ment, and  that  the  credits  were  to  be  counted  for  the  number 
of  dollars  expressed  in  them,  respectively,  and  that  their 
finding  should  be  in  dollars  and  cents,  generally,  without 
specifying  any  particular  kind  of  money  as  the  medium  of 
payment. 

The  question  turns  upon  the  construction  of  the  notes,  and 
this  construction  must  be  given  upon  the  notes  themselves. 
The  death  of  Mrs.  Gilmer  prevents  the  defendant  from  testi- 
fying, and  thus  we  are  restrained  to  the  interpretation  of  in- 
tention from  the  language  of  the  instrument. 


I 
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It  is  contended  that  the  value  of  the  property  sold 
estimated  in  currency;  upon  payment,  the  estimate  was  to  be 
upon  the  gold  standard,  at  the  rat«  currency  held  to  gold  it 
the  time  of  the  contract  By  this  rule  the  appreciation  of 
currency  reduces  the  face  of  the  note  to  that  standard.  As, 
for  illustration :  the  principal,  $1,761  33,  at  one  hundred 
and  forty-eight  to  one  hundred,  if  the  currency  were  at  the 
same  rate  now  as  then,  would  be  still  that  amount,  $1,761 33; 
but  as  currency  has  improved,  and  is  some  one  hundred  and 
ten  to  one  hundred,  the  principal  is  reduced  to  that  pro  rote 
standard,  and  may  be  discharged  by  the  payment  of  thil 
much  less,  some  $1,200  00. 

We  have  gone  through  the  authorities  presented  to  sustain 
this  view  of  the  case.  But  afl^r  a  close  consideration  of 
what  this  contract  expresses  as  the  intention  of  the  partiei 
thereto,  it  presents  to  our  mind  but  one  simple  solution. 
Mrs.  Gilmer  sold  certain  property  for  a  definite,  asoertained 
amount,  which  is  expressed  in  the  face  of  each  of  the  notea 
^^I  promise  to  pay  Eliza  F.  Gilmer,  or  bearer,  the  sum  of 
$1,761  33,  for  value  received/^  By  whatever  construction 
we  may  reduce  the  value  of  the  currency,  in  which  this  snm 
is  to  be  paid,  we  cannot  see  how  or  upon  what  theory  the 
amount  promised,  a  specific  sum  to  be  paid,  can  be  reduced. 

It  may  be  argued,  that  if  the  note  had  simply  stopped  it 
the  point  just  recited,  it  would  have  been  payable  in  car> 
rency,  that  such  was  its  legal  intendment,  broadly  and  witb- 
out  condition.  Yet  if  it  had,  it  is  clear  that  the  sum  to  be 
paid  as  principal  was  the  amount  stipulated  to  be  paid  in  the 
fsice  of  the  note. 

But  the  note  goes  on  to  provide  how  the  sum  is  to  be  paid. 
Its  lauguage  is,  ''the  said  amount  to  be  paid  in  currency,  at 
the  present  rates,  one  hundred  and  forty-eight  to  one  hnn- 
dred."  This  provision  of  payment  in  currency  bears  upon 
its  face  that  the  original  amount  was  on  some  other  bteii 
than  currency.  Or,  why  stipulate  that  the  said  amount  ii 
to  be  paid  in  currency  ?    And  what  the  basis  was  beooaei 
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more  clear  when  we  examine  liow  the  currency  is  to  be  rated 
IB  to  its  payment — one  hundred  and  forty-eight  to  one  hun- 
Ired,  which  was  the  value  of  gold  as  compared  with  currency 
it  the  time.    Putting  these  facts  together,  it  would  appear  to 
liAve  been  the  original  intent  of  the  parties  to  have  put  the 
principal  sum  to  be  paid  on  a  gold  basis,  and  provide  for  the 
payment,  in  currency,  at  the  rate  the  gold  was  worth  at  the 
time.     Some  ambiguity,  it  is  contended,  exists  as  to  the  in- 
teDt  of  these  parties  by  the  superadded  condition  following 
khe  language,  cited  in  these  words :    ''  the  said  amount  to  be 
paid  in  currency  at  the  present  rates,  one  hundred  and  forty- 
eight  to  one  hundred,  or  in  whatever  good  currency  may  be 
need  at  the  time  the  note  falls  due,  with  interest  from  date.'^ 
,   Now,  the  good  currency  is  not  expressed,  but  in  contempla- 
tion of  the  parties  it  must  have  meant  some  currency  better 
than  the  then  currency,  worth  one  hundred  and  forty-eight 
fo  one  hundred,  and  if  in*  bank  bills,  or  good  owrency  at  the 
time  the  notes  fall  due  contemplated  any  currency,  and  pres- 
ent currency  may,  by  its  appreciation,  be  regarded  good  cur-- 
rencjff  within  the  meaning  of  the  parties,  if  it  was  equal  to 
gold,  we  still  do  not  see  how  this  contract  can  be  construed 
to  mean  that  a  less  sum  than  the  principal  with  interest  is  to 
jbe  paid  in  such  good  currency;  for  it  certainly  expresses  that 
•om,  to-wit:  $1,761  33-100,  to  be  paid  in  whatever  good 
«arrency  may  be  used  at  the  time  the  note  falls  due,  with  in- 
larest.     Or  if  we  take  the  previous  stipulation,  that  the  cur- 
fency  was  to  be  at  the  rate  of  one  hundred  and  forty-eight 
io  one  hundred,  in  either  event,  it  appears  to  us  that  Mrs. 
Gilmer  was  to  have  that  amount,  agreed  upon  and  expressed 
IK  the  principal,  due  to  her.     This  is  the  construction  we 
give  the  instrument  itself. 

-  Now  let  us  see  what  meaning  attaches  to  the  credits.  There 
jmfe  three  credits ;  the  first  simply  specifies  the  receipt  of  a 
jyirtain  sum  in  United  States  currency.  The  other  two,  re- 
4pived  by  counsel  for  the  executor,  express  one  payment  at 
IJbe  rate  of  one  hundred  and  thirty-three  to  one  hundred^ 
Vol.  zLn— 96. 
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and  the  other  at  the  rate  of  one  hundred  and  eightj- 
five  to  one  hundred.  We  gather  from  these  credits  the  idct 
of  the  defendant,  Mr.  Echols,  that  there  was  sometliing  in 
the  rate  of  appreciation  of  the  currency  in  which  the  credits 
were  made.  But  we  are  compelled  to  the  conclusion  thit 
there  is  no  where  evidence  of  this  contract  being  predicttod 
on  the  basis  that  would  reduce  the  sum  to  be  paid  spedfiad 
in  the  note. 

Upon  considering  the  construction  of  this  instrument  and 
the  intention  of  the  parties,  as  we  must  take  it  from  tiit 
notes  thetnselves,  we  think  Mrs.  Gilmer  entitled  to  remn 
the  principal  agreed  upon;  and  in  receiving  this  she  gels  ill 
she  contracted  to  receive.  And,  inasmuch  as  the  present ciu^ 
rency  may  be  considere<l  as  good  currency,  within  the  mean- 
ing of  the  contract,  while  neither  the  charge  of  the  Conrt  nor 
the  verdict  may  come  strictly  within  our  construction  of  the 
statute,  yet  as  substantial  justice  has  been  done,  we  iffira 
the  judgment  of  the  Court  below. 

Warner,  J.,  concurred,  but  wrote  no  opinion. 

McCay,  J.,  dissenting. 

I  cannot  concur  in  the  opinion  of  a  majority  of  the  Coiiii 
I  cannot  think  it  was  the  intent  of  the  parties  that  this  con- 
tract was  intended  to  be  payable  in  gold,  or  in  currency  it 
its  gold  value.  It  would  have  been  so  easy  to  say  this,  hj 
adding,  after  the  sum,  the  words,  "in  gold,  or  in  currencjik 
its  gold  value,"  that  the  failure  to  do  it  is,  to  my  mind,  con- 
clusive that  such  was  not  the  intent.  Besides,  if  this  wtf 
meant,  why  fix  the  then  value  of  currency  ?  If  it  was  to  be 
paid  at  the  gold  value,  what  did  the  then  rate  of  current 
have  to  do  with  it?  The  first  payment  was  made  when  ca^ 
rency  was  very  nearly  what  it  was  when  the  note  was  mad^ 
and  the  credit  was  put  on  the  note  for  the  full  amount  paid. 
This  is  a  strong  circumstance  to  show  that  it  was  not  in- 
tended the  note  should  be  paid  in  currency  at  its  gold  valnft 
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Nor  can  it  be,  with  any  show  of  reason,  said  that  it  was  to 
be  paid  in  currency  at  one  hundred  and  forty-eight  for  one 
hundred,  whatever  might  be  its  true  value;  since  in  that 
view,  as  currency  was,  by  the  contract,  demandable,  the  de- 
fendant might  have  to  pay  more  than  even  the  gold  value. 
Currency  is  now  only  one  hundred  and  ten ;  to  pay  it  at  one 
hundred  and  forty-eight,  would  give  the  payee  of  the  note 
more  than  even  gold. 

There  are  but  two  other  views:  Ist.  They  might  have 
meant  that  the  note  should  be  paid  in  a  currency  worth  (U 
teast  one  hundred  and  forty-eight  to  one  hundred,  and  if 
worth  more,  that  the  payee  should  have  it,  dollar  for  dollar, 
by  tale.  But  it  seems  to  me  that  if  they  hud  meant  this^ 
tikej  would  have  used  the  words  "  at  least,"  or  some  equiva- 
lent words. 

My  judgment  upon  the  whole  is,  that  the  parties  intended 
faj  the  note  that  it  should  be  paid  in  currency,  or  in  any 
other  circulating  medium  in  common  use  at  the  time  of  pay- 
ment, and  that  they  fixed  the  mode  by  which  the  value  of  it 
should  be  ascertained  and  credited  on  the  note,  to-wit:  it 
should  always  pay  just  as  much  of  the  note  as  it  was  worthy 
more  or  less  than  one  hundred  and  forty-eight  to  one  hun- 
dred. The  value  of  the  property,  as  then  agreed  upon  in 
currency  at  its  true  value,  was  always  to  be  paid — no  more, 
so  less.  If  the  currency  got  worse,  the  debtor  was  to  make 
it  worth  one  hundred  and  forty-eight  to  one  hundred ;  if  it 
got  better,  it  was  to  pay  just  as  much  more  of  the  face  of  the 
note  as  it  was  worth  more  than  one  hundred  and  forty-eight 
to  one  hundred. 
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Robert  Stafford,  plaintiff  in  error,  vs.  Hugh  W.  Mer- 
cer et  aLy  defendants  in  error. 

1.  The  seizing  of  cotton  and  provisions  on  Cumberland  Island,  on  tke 
Georgia  coast,  by  the  military  authorities  of  the  Confederate  Stately 
during  the  late  civil  war,  to  prevent  the  same  from  falling  into  tk 
possession  of  approaching  United  States  forces,  was  an  actofwir, 
and  the  individuals  engaged  in  moving  the  same  and  transportiDg  tfaa 
to  a  place  of  safety  within  the  Confederate  lines,  are  not  liable  as  tw* 
passers  to  the  owners  of  the  property. 

2.  An  action  of  trespass  vi  et  armis  will  not  He  against  the  derfcoft 
warehouse- man,  who,  on  the  lawful  receipt  of  goods  in  store  forti- 
other,  sells  them  on  the  advice  of  his  employer,  but  without  the  en* 
sent  of,  or  authority  from,  the  owner. 

Capture  of  Private  Property  by  Confederate  States  offi- 
cers. Trespass.  Before  Judge  Schley.  Chatham  Supaior 
Court.     July,  1870. 

Stafford  brought  trespass,  vi  et  amiis,  against  Meroer  vA 
Que  for  the  taking  from  his  plantation  certain  cotton,  oora 
and  fodder,  on  January  2d,  1862.  The  defenses  were  the 
general  issue,  and  that  Mercer  was  a  General,  in  theservitt 
of  the  Confederate  States  of  America,  at  war  with  theUnitid 
States  of  America;  was  ordered  by  his  superior  officers  to 
take  corn  and  fodder,  for  the  use  of  the  troops  under  \» 
command,  and  to  remove  all  property  which  might  fall  into 
the  enemy's  hands  to  a  place  of  safety,  and,  pursuant  to  tUs 
order,  had  said  cotton,  which  was  on  Cumberland  Islindf 
subject  to  capture  by  the  United  States  forces,  taken  to  Sif- 
annah,  Georgia,  as  a  place  of  safety,  and  stored,  for  Stafibri, 
with  Stafford's  usual  factor,  whose  clerk  was  said  Gue.  All 
which  he  claimed  he  had  a  right  to  do,  under  the  laws  rf 
war ;  and  that  defendants  were  protected  from  any  recovaj, 
also,  by  an  Act  of  the  General  Assembly  of  Geoigia,  ip- 
proved  15th  February,  1866,  for  the  relief  of  Confedenfc 
States  soldiers,  for  acts  done  under  orders  of  their  superior 
The  taking,  by  certain  Confederate  officers,  the  value  of  tfc 
property,  etc.,  was  shown,  by  Stafibrd.     For  the  defense,  ll 


ATLANTA,  JANUARY  TERM,  1871.         557 

Stafford  vs.  Mercer  et  al, 

shown  that  the  taking  was  under  and  pursuant  to  orders 
rrom  General  Mercer ;  that  it  was  necessary  for  the  exigen- 
cies of  the  service,  and  to  keep  it  out  of  the  hands  of  the 
Bnemj ;  that  the  usual  receipts  were  given  therefor,  and  that 
the  cotton  was  stored  with  plaintiff^s  usual  factor,  at  Savan- 
nah, where  he  was  notified  that  it  would  be  left.  It  further 
ippeared  that  this  factor  was  absent,  in  the  service;  that  Que 
•ras  his  agent  and  clerk,  and  that  Gue,  after  consulting  the 
hctor  and  the  military  authorities,  sold  it,  because  Savannah 
Bras  threatened  by  Uniterl  States  forces,  and  placed  the  Con- 
lederate  money  gotten  for  it  to  plaintiff's  credit,  but  that 
plaintiff  got  no  notice  of  this  sale,  etc.,  communication  with 
liira  being  cut  off  till  the  end  of  the  war.  Plaintiff  got 
nothing  for  any  of  said  produce;  he  refused,  at  the  time  of 
seizure,  to  receive  the  usual  government  price  for  his  corn 
ind  fodder. 

The  evidence  being  closed,  the  Court  charged  the  jury  as 
follows : 

1.  If  the  jury  find  from  the  evidence  that  the  plaintiff 
sousented  to  the  removal  of  the  property  in  question,  then 
;here  was  no  trespass,  and  he  cannot  recover. 

2.  If  there  was  a  state  of  war  existing  between  the  United 
States  and  the  Confederiite  States  in  1862,  when  the  property 
b  question  was  taken  and  removed,  and  if  General  Mercer 
iras  an  ofiicer  in  the  Confederate  army,  and  as  such  officer  or- 
lered  the  removal  and  taking  of  said  property  by  the  com- 
nand  of  a  superior  or  higher  officer  of  the  Confederate 
Itates,  as  an  act  of  war,  then  Mercer  is  protected,  and  is  not 
i  trespasser,  and  is  not  liable  to  respond  in  damages. 

3.  If  the  defendant  Gue  received  the  cotton  as  the  clerk 
if  John  W.  Anderson,  who  was  the  ordinary  factor  of  Staf- 
ford, the  plaintiff,  (even  though  he  knew  the  circumstances 
toder  which  it  was  taken  and  removed,)  still  he  is  not  liable 
Mia  trespasser  in  that  event.  If  any  one  is  liable  under  that 
kate  of  facts  it  is  John  W.  Anderson,  the  principal,  and  not 
Qae^  the  clerk  and  agent. 
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Counsel  for  plaintiff  then  requested  the  Court  to  give  the 
following  charges : 

1.  Tliat  any  unlawful  interference  with  the  private  prop- 
erty of  a  citizen  by  another  is  a  trespass^  and  for  such  the 
law  gives  damages.     (The  Court  so  charged). 

2.  In  trespass  all  are  principals,  there  are  no  accessoriciL 
And  each  is  liable  for  the  full  amount  of  the  damages  accra- 
ing  by  virtue  of  the  trespass ;  and  to  constitute  one  a  tm- 
passer  it  is  not  necessary  that  he  should  have  done  the  act 
complained  of  personally,  but  all  who  are  in  any  way  aid- 
ing, assisting,  advising,  commanding  or  countenanciDg  it» 
are  responsible  as  principals,  as  well  as  tliose  who  perpetnte 
the  act.     (The  Court  so  charged). 

3.  The  Act  of  the  Georgia  Legislature,  of  February,  1868, 
for  thereliefof  6ana^^e  Confederate  soldiers,  which  has  beco 
pleaded  in  this  case  by  defendants  is  not  law,  was  not  whet 
the  plea  was  filed,  the  said  Act  being  repugnant  to  the  Cod- 
stitution  of  the  United  States  and  the  Constitution  of  Gecir> 
gia,  and  that  the  jury  cannot  take  said  Act  into  the  consid- 
eration of  this  case  as  law.  The  Court  refused  to  give  said 
charge,  and  stated  that  he  would  not  charge  upon  the  con- 
stitutionality of  the  Act  of  1866,  saying  the  second  head  of 
his  charge  would  cover  the  case,  and  it  was  unnecessary  to 
notice  said  Act.  And,  at  this  stage,  the  Court,  (after  refuang 
to  charge  as  requested,  and  giving  the  intimation  that  tlie 
charge  was  unnecessary,)  let  the  defendant's  counsel  strike 
the  plea  of  defense  under  the  said  Statute  of  1866,  after  the 
same  had  been  argued  upon  to  the  jury  and  Court,  both  bj 
counsel  for  plaintiff  and  defendants. 

4.  That  the  attempt  on  the  ])art  of  the  State  of  Georgii 
to  withdraw  from  the  Union  was  ill^al,  that  the  orgaoia* 
tion  of  the  Confeilerate  States  into  a  Confederacy  in  hostilitf 
to  the  United  States  Government  was  illegal;  that  the  la«> 
passed  by  the  State  of  Georgia,  and  thoee  enacted  by  tbt 
Southern  Confederacy,  from  the  date  of  secession  up  to  the 
termination  of  the  late  war  were  illegal  and  void.    And  if 
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the  defendants  did  (by  virtue  of  any  of  the  above  mentioned 
laws)  any  act  to  the  plaintiff's  property,  which,  under  the 
Cbnstitution  of  the  United  States  and  the  laws  pursuant 
Ihereto,  amounted  to  a  trespass,  such  authority  being  derived 
horn  an  illegal  power,  and  one  in  hostility  to  the  government 
to  which  plaintiff  owed  allegiance,  cannot  justify  the  act  and 
protect  the  defendants.  That  any  order  or  command  ema- 
iMting  from  either  the  civil  or  military  authorities  of  the 
Confederate  States,  commanding  the  defendants  to  do  that 
which  in  the  eye  of  the  law  is  a  trespass,  will  not  protect 
Aem  if  they  did  the  act.     (The  Court  refused  so  to  charge.) 

If  the  taking  of  the  plaintiff's  property  by  these  defend- 
ants was  a  trespass  under  the  Constitution  and  laws  of  the 
United  States,  it  makes  no  difference  whether  defendants  took 
ft  by  command  of  a  superior  officer  or  of  their  own  accord. 
In  either  case  they  are  trespassers,  and  the  jury  are  bound 
80  to  find.     (The  Court  refused  so  to  charge.) 

6.  If  the  jury  believe  from  the  facts  of  this  case  as  dis- 
dosed  by  the  evidence,  that  General  Mercer  issued  the  order 
tt  an  officer  of  the  Confederate  States  army,  by  virtue  of 
which  plaintiff's  property  was  seized,  without  the  consent  of 
plaintiff,  and  without  any  compensation  at  the  time  of  seizure, 
iltid  further,  if  they  find  that  F.  L.  Gue  received  the  cotton 
tnd  produce  thus  seized,  knowing  the  circumstances  under 
#hich  it  was  taken  and  that  the  same  belonged  to  plaintiff. 
Of  if  Gue  sold  the  same  without  any  order  from  plaintiff, 
then,  in  law,  both  Mercer  and  Gue  are  trespassers,  and  the 
fary  must  so  find.     (The  Court  refused  so  to  charge.) 

The  jury  found  for  the  defendants.  A  new  trial  was 
ttbved  for,  upon  the  grounds,  that  the  verdict  was  contrary 
to  law,  etc.,  and  that  the  Court  erred  in  charging  as  he  did, 
lirefusing  to  charge  as  requested,  and  in  allowing  said  plea 
•f  the  Act  of  1866  stricken,  as  aforesaid.  The  Court  refus- 
od  a  new  trial,  and  error  is  assigned  on  each  of  said  grounda 
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Andrew  Sloan,  for  plaintiff  in  error.  The  second  charge 
was  error :  1  Bay.  R.,  15 ;  1  Baldw.  R.,  571 ;  1  Swift's  Dig., 
187;  2  Leigh's  N.  P.,  1443;  7  Comyn's  Dig.,  515;  ArcL 
N.  P.,  302,  354.  Que  receiving  the  cotton,  knowing  the 
facts,  was  trespasser:  37  Ga.  R.,  277;  3d,  31;  12th,  614; 
11  John.  R.,  285;  12th,  408;  Old  Code,  sees.  2204,2205, 
4908,  5054 ;  R.  Code,  sec.  2962.  Regard  for  private  pro- 
perty :  3  WaL  S.  C.  R.,  9,  10.  Fift;h  request  to  charge  wis 
right:  37  Ga.  R.,  515,  532;  9  Wal.  S.  C.  R.,  197;  4  Am. 
L.  Reg.,  95.  Command  of  superior  does  not  justify  defen- 
dants: 11  John.  R.,  285;  12th,  408;  14th,  119;  3  Cranch 
R.,  (Cond.,)  552;  13  How.  R.,  (Cond.,)  421;  1  Black's  C. 
C.  R.,  549 ;  2  Cranch's  C.  C.  R.,  117  ;  1  Cowper,  180.  Con- 
federate States  war  a  rebellion  :  4  Am.  L.  Reg.,  95 ;  9  Wil. 
197. 

T.  E.  LoYD ;  Hartridge  &  Chisolm,  for  defendants. 

McCay,  J. 

1.  We  do  not  think  that  the  legality  of  the  Confederate 
Government,  or  even  the  validity  of  its  civil  laws,  pro  U§r 
pore  J  as  the  acts  of  a  government  de  fadOy  arises,  under  the 
facts  disclosed  by  this  record.  The  seizure  of  this  cotton  w« 
not  pretended  to  be  done  by  virtue  of  any  laws  of  the  Con* 
federate  Government,  nor  was  it  seized  by  a  civil  oflSoar,or 
by  virtue  of  any  civil  process.  It  was  done,  avowedly,  fs^ 
an  act  of  war,  by  a  regularly  organized  military  force,  and 
by  virtue  of  military  orders.  It  was  done,  avowedly  anJ 
actually,  to  prevent  the  cotton  from  falling  into  the  hands  of 
the  United  States  forces,  and,  as  we  suppose,  it  was  ody 
seized  and  transported  to  Savannah,  rather  than  destroyed, 
in  mercy  to  the  owner,  and  because  the  purpose  to  be  at- 
tained, could,  under  the  circumstances,  be  as  well  attained 
that  way  as  by  its  destruction. 

The  real  questions,  therefore,  are :  1st.  Was  the  seizurco* 
this  cotton  a  belligerent  act,  an  act  of  war,  legitimately,!^ 
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cording  to  the  practice  of  civilized  nations?  2d.  Admitting 
it  to  be  such  an  act,  is  General  Mercer  personally  responsible 
for  it  as  a  trespass  ? 

It  will  be  found  impossible  to  lay  down  any  precise  rule 
as  to  how  far  it  is  legitimate  to  interfere  with  private  prop- 
erty in  the  prosecution  of  a  war.  The  general  rule  undoubt- 
edly is,  that  private  property,  not  contraband  of  war,  is  not 
to  be  interfered  with.  But  as  to  what  is  contraband,  seems 
to  be  wholly  unsettled.  Every  war  gives  it  a  new  defini- 
tion— the  belligerents  always  finding  some  new  phase  of 
affairs  to  justify  their  conduct. 

In  the  case  of  Mrs.  Alexander's  cotton,  2  Wallace,  404, 
the  Supreme  Court  of  the  United  States  held,  that  cotton 
within  what  was  called  the  Rebel  States,  or  rebel  territory, 
was  the  subject  of  capture  by  the  United  States  forces,  even 
though  it  belonged  to  a  person  loyal  to  the  United  States, 
on  the  ground,  that  it  was  a  material  part  of  the  sinews  of 
war.  Do  not  the  principles  laid  down  in  that  case  settle 
this  question  ?  . 

If  it  was  a  belligerent  act  for  the  Unite<l  States  forces  to 
seize  cotton,  that  it  might  not  be  taken  by  the  Confederates, 
would  it  not  necessarily  follow  that  it  was  a  belligerent  act 
for  the  Confederates  to  seize  it,  to  prevent  it  falling  into  the 
hands  of  the  Federals?  2  Wallace,  424.  What  but  this 
principle  can  afford  any  justification  for  the  desolation  of  the 
Valley  of  the  Shennandoah  by  General  Sheridan ;  the  de- 
struction of  Atlanta  by  General  Sherman,  and  of  innumera- 
ble acts,  by  both  parties,  in  the  four  years  civil  war,  the  rav- 
ages of  which  still  dot  the  land  with  ruins?  It  is  admitted 
upon  all  hands  that  the  Confederates  were  belligerents.  They 
were  recognized  as  snch  by  the  principal  nations  of  the 
world,  and  by  the  United  States  itself.  If  the  recognition 
of  belligerency  means  anything,  it  means  that  the  acts  of  in- 
dividuals, in  the  legitimate  progress  of  the  war,  are  to  be 
-treated  as  the  acts  of  the  belligerent;  that  the  individual  is 
not  responsible  to  the  civil  tribunals,  for  any  act  done  in  the 
legitimate  progress  of  the  war. 
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Unless  this  be  so,  every  Confederate  soldier  is  liable,  now, 
to  indictment,  either  as  principal,  in  the  first  or  second  de- 
gree, or  as  accessory,  to  the  unlawful  killing  of  those  whofd' 
upon  the  field  of  battle.  If  this  be  so,  too,  this  action  will 
not  lie,  because  the  trespass  is  merged  in  the  felony  ;  since,  if 
this  was  not  a  belligerent  act,  it  was  robbery:  See  Revised 
Code,  section  2919.  In  any  view  of  it,  we  think  the  charge 
of  the  Court,  upon  this  branch  of  the  case,  was  right 

2.  As  to  Ghe,  the  other  defendent,  he  was  bot  the  ageot 
of  the  owner  of  the  warehouse.  As  we  hold  the  seizure  of 
the  cotton  not  a  trespass,  it  came  legally  and  properly  into 
the  posseasion  of  the  warehouseman.  He  was  no  trespaner 
in  the  receipt  of  the  cotton.  The  same  belligerent  force 
which  removed  it  from  the  plantation  of  the  owner,  against 
his  will,  deposited  it  with  the  warehouseman  in  Savanuab, 
and  it  was  legitimately  there.  If  it  was  improperly  sold 
after  it  was  put  there,  under  the  direction  of  the  warehoose- 
man,  the  clerk  who  sold  it  is  not  resi)onsible.  He  is  but  the 
servant  of  his  principal.  If  the  taking  was  a  trespass,  ill 
concerned  are  liable,  but  if  it  was  legitimately  there,  and  wts 
sold  without  authority  by  the  warehouseman,  or  by  his  di- 
rection, he  and  not  the  clerk  is  responsible. 

Judgment  affirmed. 


Jacob  Godfrey  etcd.y  plaintiffs  in  error,  vs.  Robert  D. 
Walker  et  a/.,  defendants  in  error. 

1.  If  a  paper  has  been  diligently  searched  for* and  cannot  be  foand,  iti 
contents  may  be  shown  by  parol.     (R.) 

2.  Though  notice  to  quit  was  not  served  npon  the  proper  agent  of  dtt 
tenant,  yet  if  the  tenant  got  the  notice  it  is  safficient.     (El.) 

8.  If  the  printed  minutes  of  a  Conference  were  read  toapartybjoM 
who  knew  they  were  the  minutes,  it  is  competent  to  read  said  minitti 
in  evidence  to  show  what  was  read  to  the  party.     (K.) 
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In  a  proceeding  by  trustees  to  turn  out  tenants  of  their  church,  their 
chairman  may  make  the  affidavit.     (H.) 

It  appears  from  the  record,  that  on  ihe  24th  day  of  September,  1845, 
I  deed  was  made  to  the  land  in  dispute  (upon  which  Andrew  Chape' 
ras  afterwards  erected)  to  trustees  for  the  use  of  the  colored  members 
»f  the  Methodist  Episcopal  Church,  South,  within  the  jurisdiction  of 
he  General  Conference  of  such  church,  and  that  a  large  portion  of  the 
ongregation  using  said  house  of  worship,  dissevered  their  connection 
rith  the  Methodist  Episcopal  Church,  South,  and  united  with  the  Afri- 
:an  Methodist  Episcopal  Church,  the  trustees  at  the  time  permit- 
iDg  the  occupancy  of  the  church  to  such  organization  ^  and  afterwards, 
Q  1865,  the  parties  presented  their  memorial  to  the  Georgia  Confer- 
»nce  of  the  Methodist  Episcopal  Church,  South,  stating  that  they  had 
issociated  themselves  with  the  African  Methodist  Episcopal  Church, 
ind  requesting  that  this  property  be  ceded  to  them ;  and  the  Confer- 
iDce  replied  that  the  titles  to  the  house  of  worship  used  by  colored 
iharges  of  their  church  were  vested  in  trustees,  and  that  they  had  no 
>ower  to  convey  the  property  to  any  other  organization  whatever,  but 
^commended  that  the  colored  people  who  were  lately  members  **of 
»ar  church '^  be  permitted  to  use  them  to  worship  in.  And  such  action 
ras  properly  notified  to  the  parties,  and  they  continued  in  their  use  of 
he  church  ;  and  that  in  September,  1868,  a  notice  to  quit  was  served, 
'esponded  to  in  January,  1869,  declining  to  give  up  the  possession 
intil  compelled  by  law ;  and  the  chairman  of  the  board  of  trustees 
nade  affidavit  under  the  4005th  section  of  the  Revised  Code,  to  which 
V  counter-affidavit  was  filed  under  section  4007 ;  and  issue  joined,  and 
he  Judge  charged  the  jury,  in  effect,  that  except  it  appeared  that  the 
lefendants  were  members  of  the  Methodist  Episcopal  Church,  South, 
hat  the  plaintiffs  were  entitled  to  recover. 

Idj  Under  the  facts  in  this  case,  that  the  title  to  the  property  vested 
»y  the  deed  in  the  trustees  for  the  use  of  the  colored  members  of  the 
tfethodist  Episcopal  Church,  South,  and  just  as  soon  as  the  members 
«vered  this  connection,  which  was  perfected  by  their  uniting  with  the 
African  Methodist  Church,  that  instant  they  surrendered  all  legal  right 
kS  beneficiaries  to  the  use  or  occupancy  of  the  church,  and  all  claim 
sxcept  at  the  will  or  sufferance  of  the  legal  owners. 
Hdd,  agaiUf  Under  the  facts  in  the  case,  that  their  occupancy  after 
lotice  of  the  permission  to  occupy,  constituted  them  tenants-by-suf- 
ranee,  under  the  Code,  to  the  legal  owners.  They  were  lawfully  in 
KMse^sion  before  they  ceased  membership,  and  their  remaining  by 
leraiission  of  the  lawful  owners  afterwards,  was  under  the  changed 
-elation,  established,  by  their  severance  from  the  membership  of  the 
Jiurch,  and  did  not  relate  back  to  their  original  possession  as  mem- 
mn  of  the  Methodist  Episcopal  Church,  South.  They  were  not  tres* 
iMaerti  for  they  had  permission ;  nor  were  they  owners,  for  they  had 
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no  color  of  title.  They  were  not  tenants-at-will,  for  they  were  not  m 
under  contract,  and  their  stattis  was  that  of  tenant- by-suffrance,  and 
subject  to  be  removed  under  the  4005th  section  Revised  Code  of  thii 
State. 

Secondary  Evidence.  Notice  to  Quit.  Documentary 
Evidence.  Landlord  and  Tenant.  Before  Judge  Schley. 
Chatham  Superior  Court.     August,  1870. 

Certain  members  of  the  Methodist  E.  Cliurch,  Soath, 
who  worshiped  in  Andrew  Chapel,  at  Savannah,  Georgia, 
joined  the  African  Methodist  Church,  and  claimed  the  church 
property.  Being  in  possession,  they  refused  to  give  it  up  to 
the  members  of  the  church,  South,  and  the  latter  began  pro- 
ceedings to  eject  them.  The  notice  to  quit  was  served  upon 
the  preacher  in  charge  of  the  congregation  in  possession, and 
the  affidavit  for  a  warrant  was  made  by  the  chairman  of  the 
board  of  trustees.  After  the  evidence  was  introduced,  the 
Court  charged  the  jury,  substantially,  as  follows: 

In  this  issue,  you  must  k)ok  to  the  testimony  and  find 
whether  the  deed  offered,  and  before  you,  is  a  deed  to  the 
Trustees  of  the  "  Methodist  Episcopal  Church,  South,"  known 
as  Andrew  Chapel ;  if  you  find  that  the  church  and  property 
in  dispute  is  convcye<l  to  them,  then,  p'lma /acre,  they  are 
the  riglitful  owners,  and  entitled  to  its  possession,  unless  the 
defendants  in  this  ciise  should  sliow,  by  proof  "or  title,"  that 
they  are  entitled  to  it.  Now,  the  defendants  say  they  are  the 
cestui  que  trusts,  under  the  deed,  and  entitleil  to  its  benefits, 
being  the  same  congregation,  and  are  the  benefisiaries  under 
the  trusts.  You  must  look  to  the  testimony  and  see  if  the 
defendants  have  shown  you,  by  proof,  that  they  are  the  con- 
gregation ;  if  so,  they  are  rightfully  entitled  to  continue, and 
if  there  is  any  proof  that  it  is  occupied  by  other  congr^ 
tions  or  persons,  other  than  the  members  of  the  Methodot 
Episcopal  Church,  South,  and  there  is  satisfactory  evidence 
that  the  defendants  are  tenants-at-will,  and  if  the  notice  ta 
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3  given  according  to  law,  the  piaintiGTs  are  entitled  to  re- 
er. 

?he  jury  found  for  the  plaintiffs.     The  defendants  moved 
a  new  trial,  upon  the  following  grounds: 
St.  Because  the  Court  erred  in  admitting  the  testimony 
D.  D.  Rogers,  in  regard  to  the  notice  to  quit  the  premises, 

same  being  in  writing,  and  the  original  not  accounted 

and  that  a  service  of  the  same  on  the  preacher  in  charge 
I  a  sufficient  service  on  the  party  in  possession. 
Id.  Because  the  Court  erred  in  admitting  in  evidence  a 
jted  copy  of  a  portion  of  the  Minutes  of  the  Georgia  Con- 
»nce,  held  in  1866,  the  Assistant  Secretary  of  the  Con- 
mce  stating  it  was  a  correct  copy  of  the  proceedings  of 

Conferences, 

Ul.  Because  the  Court  erred  in  holding  that  the  chairman 
the  board  of  trustees  was  a  competent  party  to  make  the 
davit  for  the  possessory-warrant,  under  the  statute. 
Ith.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
•s :  "  You  must  look  and  see  if  the  defendants  have  made 
of  that  the  members  are  the  members  of  the  Methodist 
iscopal  Church,  South." 

)th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
re :  "  If  you  find  the  defendants  have  not  made  this  proof 

plaintiffs  are  entitled  to  recover." 

Jth.  Because  the  Court  erred  in  charging  the  jury  that, 
•  the  plaintiffs  are  the  owners  of  the  property,  then  the 
Ation  of  landlord  and  tenant  does  exist." 
rth.  Because  the  Court- erred  in  charging  the  jury  that, 
be  trustees  hold  the  legal  title,  and  have  it  now." 
3th.  Because  the  Court  erred  in  refusing  to  charge  the 
y  that,  'Hhe  legal  estate  continued  in  the  trustees  no  longer 
in  the  execution  of  the  trust  required,  and  then  vested  in 
i  persons,  beneficially  entitled,  the  legal  title  merging  in 
>  equitable  interest." 
Hb.  Because  the  Court  erred  in  refusing  to  charge  the 
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jury  that,  "occiipatioa  of  premises  for  manj  years  is  a  ten* 
ancy  from  year  to  year,  and  that,  in  a  tenancy  from  year  to 
year,  the  tenant  is  entitled  to  six  months  notice  to  quit,  ta>> 
minating  with  the  year." 

10th.  Because  the  Court  erred  in  suggesting  to  counsel  for 
the  plaintiils,  during  the  progress  of  the  trial,  and  while  a 
witness  was  being  examined,  and  pending  an  argument  bf 
counsel  on  the  question  of  admissibility  of  a  certain  part  of 
his  testimony,  and  before  the  argument  was  concluded,  to 
withdraw  the  witness  and  put  up  another,  in  order  to  hasten 
the  cause,  and  in  permitting  counsel  to  do  so,  against  the 
protest  of  counsel  for  the  defendants ;  the  question  as  to  the 
value  of  the  repairs  was  afterwards  withdrawn,  counsel  for 
plaintiffs  stating  he  should  not  claim  rent;  the  Court  stated 
he  {vermitted  this  to  speed  the  cause,  while  the  counsel  wis 
getting  his  authority. 

11  til.  Because  the  jury  found  contrary  to  the  evidence. 

12th.  Because  the  jury  found  contrary  to  the  weight  of 
evidence. 

13th.  Because  the  jury  found  contrary  to  the  law. 

The  Court  refused  a  new  trial,  and  error  is  assigned  ott 
said  grounds.     For  further  facts,  see  the  opinion. 

A.  W.  Stone,  for  plaintiffs  in  error.  This  proceeding  is 
under  Revised  Code,  sections  4005,  4007,  To  sustain  it 
plaintiff*  must  be  landlord  and  defendant  tenant :  Revised 
Code,  sections  4005,  2253.  Corny n's  Dig.,  Landlord  and  T.: 
Revised  Code,  sections  2259,  2260,  4005.  Defendants  were 
not  tenants-at-sufferance:  4  Kent's  Com.,  117  ;  1  Bouv.L 
D.,  480  ;  2d,  574,  Estates  upon  condition  :  Revised  Oode^ 
section  2268  ;  1  Bouv.  L.  D.,  481 ;  4  Kent's  Com.,  123, 124 
Trust  executed  and  title  no  longer  in  trustees:  Revised  Code^ 
sections  2287,  2288,  because  cestui  qiie  trnstSj  slaves  when 
deed  was  made,  are  now  free :  4  Kent's  Com.,  326,  310;  1 
Barn  &  Cress,  33S.  Parol  evidence  of  notice  to  quit  im- 
properly admitted  :     1  Gr.  Ev.,  section  84 ;  Revised  Cb*^ 
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section  8714.  Defendants  not  tenants-at-will :  4  Kent's 
Com.,  Ill ;  1  Bouv.  L.  D.,  480 ;  2(1,  574  ;  12  Ga.  R.,  400 ; 
Bevised  Code,  sections  2264,  2266.  If  tenants,  they  were 
from  year  to  year:  2  Bl.  Com.,  140;  2  Bouv.  L.  D.,  573, 
674;  3  Burr,  1609;  4  Kent's  Cora.,  112.  But  they  were 
not  tenants  from  year  to  year:  Revised  Code,  section  2253. 
Conditions  reserved  only  for  grantor  and  his  heirs:  20  6a. 
B»|  563. 

A.  B.  Smith,  Hartridge  &  Chisolm,  for  defendants  in 
error. 

LOCHRANE,  C.  J. 

It  appears  from  the  record  in  this  case  that  on  the  24th 
September,  1845,  the  trustees  of  the  Methodist  Episcopal 
Church,  of  Savannah,  made  a  deed  to  the  trustees  of  the 
Ifethodist  Episcopal  Church,  South,  to  a  certain  lot  of  land 

fi>r  the  consideration  of  hundred  dollars  in  trust,  upon 

certain  conditions  and  for  certain  uses  therein  specified  ;  that 
8ach  trustees  were  to  erect  and  build  upon  the  land  conveyed 
%hoQse  of  worship  for  the  use  of  the  colored  members  of 
the  Methodist  Episcopal  Church,  South,  according  to  the 
mles  and  discipline  which,  from  time  to  time,  may  have  been 
adopted  by  the  preachers  and  ministers  of  said  church,  at 
their  General  Conferences.  The  deed  further  provides  for 
die  appointment  of  trustees  to  fill  vacancies  arising  from  any 
amse ;  and,  by  virtue  of  this  conveyance,  such  trustees  went 
iDto  possession  and  erected  a  house  of  worship  for  the  pur- 
poses expressed,  and  called  it  Andrew  Chapel.  In  the  quiet 
administration  of  its  spiritual  affairs,  it  remained  undisturbed 
aad  within  the  protection  of  the  General  Conferences  of  the 
M^bodist  Episcopal  Church,  South,  until  the  capture  of  the 
city  of  Savannah  by  the  Federal  forces.  In  the  convulsion 
of  public  sentiment  consequent  upon  the  fall  of  the  city,  sev- 
eral of  the  members  of  Andrew  Chapel  joined  the  African 
Methodist  Episcopal  Churchy  and^  in  this  condition^  the  Trus- 
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tees  of  tlie  Methodist  Episcopal  Church,  South,  permitted 
the  occupancy  of  the  church  by  them  for  the  pur{)06e8  of 
public  worship,  which  was  continued  by  the  members  of  the 
new  organization  or  African  Methodist  Episcopal  Charch. 
It  also  appears  that  Mr.  Walker  oifered,  iu  writing,  to  let 
them  have  this  use,  to  which  no  reply  was  made,  and  io  De- 
cember, 1865,  a  memorial  was  addressed  by  the  parties  |)iam- 
tiffs  in  error  to  the  Georgia  Conference,  stating  that  they 
had  associated  themselves  with  the  African  Methodist  Epis- 
copal Church,  and  requesting  that  Andrew  CIia|>el  might  be 
ceded  to  them.  To  this,  as  well  as  several  similar  applia- 
tions,  the  reply  of  the  Conference,  by  its  minutes,  is  found 
in  the  resolution,  "  that  the  titles  of  the  houses  of  worship 
used  by  colored  charges  are  vested  in  the  trustees  for  the  use 
of  colored  members  of  the  Methodist  Episcopal  Church, 
South,  so  that  the  Georgia  Conference  has  no  power  to  con- 
vey the  property  to  any  other  organization  whatever/'  and 
concludes  by  recommending  that  the  colored  people  who  were 
lately  members  of  our  churches  be  permitted  to  use  them 
temporarily  for  worship. 

It  also  appears  that  in  September,  1868,  a  notice  to  qait 
was  served  upon  the  parties,  and  responded  to  in  JannaiTt 
1869,  declining  to  give  up  the  possession  until  compelled  by 
law. 

In  this  condition  of  affairs,  upon  the  10th  February,  1869, 
the  Chairman  of  the  Board  of  Trustees  of  Andrew  Cliapel 
made  his  affidavit,  under  the  4005th  section  of  the  Revised 
Code,  praying  process  to  dispossess  the  parties,  in  terms  of 
the  law,  to  which  a  counter-affidavit,  under  section  4007,  v* 
made,  setting  up  that  they  did  not  hold  the  property  in  dis- 
pute by  lease  or  rent,  or  at  will,  or  by  sufferance  from  the 
persons  named,  to-wit :  The  Trustees  of  the  Methodist  Epis- 
copal Church,  South. 

Upon  the  issue  joined  on  these  proceedings,  tlie  case  came 
on  for  a  hearing,  and  the  plaintiffs  introdu^d  the  deed  »■ 
ferred  to  in  evidence,  and  the  proof  from  which  the  re&td 
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of  facts  have  been  stated ;  and  the  jury  fonnd  the  plaintiffs 
were  entitled  to  the  possession  of  the  premises  in  dispute, 
npon  which  a  judgment  was  entered.  A  new  trial  was  moved 
upon  thirteen  grounds,  which  was  overruled  by  the  Court 
and  excepted  to,  and  now  comes  before  this  Court  by  writ  of 
error. 

The  importance  of  this  case  may  properly  invoke,  at  our 
Iiands,  a  more  than  summary  disposal  of  the  questions  in- 
volved, inasmuch  as  it  involves  the  legal  rights  of  occupancy 
to  premises  consecrated  to  the  services  and  ordinances  of  re- 
ligion, and  the  relative  relations  of  those  who,  while  clothed 
with  tlie  civil  rights  of  trustees,  also  appear  in  such  charac- 
ter, with  the  investiture  of  more  than  mere  civil  duty,  as  rep- 
resentatives of  those  who  claim  to  be  the  rightful  cestui  qxie 
trusts,  as  colored  members  of  the  Methodist  Episcopal  Church, 
South,  to  their  house  of  worship. 

1.  The  first  ground  of  error  alleged,  is  the  admission  of 
the  testimony  of  Mr.  Rogers.  This  objection  arises  upon 
two  grounds:  First,  in  permitting  him  to  prove  the  notice 
by  parol,  and  not  producing  the  original  in  writing;  and, 
second,  that  its  service  on  the  pastor  in  charge  was  insufficient. 
We  do  not  think  that  the  Court  erred  in  either  of  these  par- 
ticulars. Mr.  Rogers  stated  that  he  was  secretary  of  the 
board  of  trustees,  and  that  he  liad  received  the  communica- 
tion from  the  chairman,  and  sent  a  copy  to  the  church,  and 
served  notice  To  quit  on  the  pastor  in  charge;  he  had  hunted 
for  the  original  and  could  not  find  it.  Why,  was  this  not 
sufficient  to  have  let  in  the  evidence  ?  Under  the  rulings  of 
this  Court,  at  the  present  term,  we  have  held  this  to  be  suffi- 
cient; and,  further,  under  section  3714  of  the  Code,  the  fact 
of  the  primary  evidence  not  being  accessible  to  the  diligence 
of  the  party,  is  made  to  the  Court,  who  will  hear  the  party 
himself  and  adjudge  the  question;  and  this  Court  will  not 
interfere  with  his  judgment,  except  the  discretion  is  abused. 
In  this  case,  the  oath  of  the  witness,  that  ^'  he  had  hunted 
for  the  original  paper  and,  after  diligent  search,  failed  to  find 
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it,"  was  all  that  could  be  required;  it  was  not  accessible  to 
the  diligence  of  the  party  and  the  secondary  evidence  was 
properly  admitted. 

2.  Was  the  service  upon  the  preacher  in  charge  a  sufficient 
notice?  In  this  case,  the  church  was  occupieil  by  a  congre- 
gation, not  in  the  light  of  individuals,  but  as  an  organiflH 
tion.  The  pastor,  without  going  into  any  learned  disqaia- 
tions  of  the  duties  of  his  office,  stands,  encircled  by  bistotj, 
with  special  honors  and  privileges,  associated  with  his  s«oe^ 
dotal  duties.  But,  from  the  beginning,  down  to  the  last 
tragedy  of  Jewish  history,  we  find  little  to  enlighten  a  jodi- 
cial  opinion.  In  this  country,  church  property  vests,  gener- 
ally, in  trustees,  and  not  in  the  pastor.  This  is  true,  partic- 
ularly of  the  Methodist  churches,  whose  pastors  are  scattered 
and  remain  in  only  temporary  positions;  and,  where  there 
are  trustees  of  churches,  we  deem  them  the  proj)er  parties  to 
bring  suit,  or  to  defend  them,  or  to  serve  with  process  or  pa- 
pers. In  this  case,  the  evidence  is,  that  notice  was  givaito 
both,  and  the  answer  of  Godfrey  is  the  admission  of  recwv- 
ing  such  notice,  being  evidence  that  it  had  been  known. 
And  if  it  appears  as  a  fact,  in  the  case  that  they  had  the  no- 
tice, we  deem  this  sufficient. 

3.  The  next  ground  of  error  is,  that  the  Court  erred  in 
admitting  a  printed  copy  of  the  Minutes  of  the  Georgia  Con- 
ference held  in  1866.  The  evidence  was  received  upon  the 
statement,  under  oath,  of  the  Assistant  Secretary  of  the  Con- 
ference, who  says  the  communication  came  under  his  personal 
supervision  ;  that  these  are  the  minutes,  etc.,  and  that,  as  pre- 
siding elder,  he  went  down  and  read  them  to  the  colored 
people.  We  are  of  opinion  that  the  testimony  of  the  secre- 
tary was  sufficient  to  have  let  the  proceedings  on  the  minutes 
in  evidence,  for  it  was  the  very  strongest  testimony  which 
could  have  been  offered.  The  personal  information  of  the 
secretary  was  stated,  and  that  the  communication  was  not 
preserved.  lu  matters  which  appear,  by  properly  organiied 
bodies  of  men,  upon  their  minuteS|  the  evidence  of  theses 
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retary  that  they  are  the  minutes  is  sufficient  legal  testimony 
to  authorize  their  admission^  in  cases  where  such  proceedings 
are  required  as  evidence. 

4.  The  third  error  assigned  is,  tliat  the  Court  erred  in 
holding  the  chairman  of  the  board  of  trustees  was  the  com- 
petent party  to  make  the  affidavit.  The  section  4005th  of 
the  Code  says  the  affidavit  may  be  made  by  the  owner,  his 
agent  or  attorney  in  fact  or  attorney  at  law.  We  do  not 
deem  it  necessary  to  enlarge  upon  this  question,  as  the  stat- 
ute is  comprehensive,  and  the  chairman  of  the  board  of  trus- 
tees was  competent  to  make  the  affidavit. 

5.  The  fourth  ground  is,  that  the  Court  erred  in  charging 
the  jury,  "you  must  look  and  see  if  the  defendant  lias  made 
proof  that  the  members  are  the  members  of  the  Methodist 
Episcopal  Church,  South." 

The  fifth  ground  is,  his  charge,  "  If  you  find  the  defend- 
ants have  not  made  this  proof,  the  plaintiff  is  entitled  to 
recover."  Both  tliese  assignments  of  error  resolve  them- 
selves into  the  discussion  of  the  legal  question  controlling 
this  case,  so  far  as  the  merits  of  recovery  are  concerned;  and 
the  judgment  of  this  Court  upon  them  will  dispose  of  the 
seventh  and  eighth  grounds  taken  in  the  motion  for  a  new 
trial. 

Was  the  charge  of  the  Court  error  in  placing  the  rights  of 
defendants  to  the  property  upon  the  proof  they  were  mem- 
bers of  the  Methodist  Episcopal  Church,  South  ?  For  the 
whole  question  of  right  hangs  on  this  point.  The  argument 
of  counsel  for  plaintiff  in  error  is,  "that  this  deed  was  made 
to  the  trustees  for  the  use  of  the  colored  members  of  the 
Methodist  Episcopal  Church,  South;  that,  at  the  time  the 
deed  was  made,  they  were  incapable  of  holding  property; 
that  that  incapacity  being  now  removed,  as  they  were  origi- 
nally the  beneficiaries  and  had  the  equitable  interest,  as  the 
reason  of  the  trust  is  at  end,  the  trust  is  extinguished,  and 
the  legal  title  goes  over  to  them.'' 

The  application  of  such  principles  does  not  come  within 
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the  reach  of  this  case.  This  deed  must  be  construed  in  the 
light  of  the  law,  and  as  it  was  made  in  trust  for  the  use  of 
the  members  of  the  Methodist  Episcopal  Church,  South,  just 
as  soon  as  the  members  dissevered  this  counection,  which  was 
perfected  by  their  uniting  with  another  organization,  tbit 
instant  they  surrendered  all  claim  to  the  use  or  occupancy  of 
the  church,  except  at  the  will  or  sufferance  of  the  legal 
owners. 

It  has  been  argued  that  they  are  still  members  of  the 
Methodist  Episcopal  Church,  and  the  prefix  of  African"  to 
the  name  does  not  change  their  status;  that  the  purpose  of 
the  trust  was  to  provide  a  house  of  worship  wherein  to  ''ex- 
pound God's  holy  word ;"  and  that  they  have  not  refused  to 
permit  preachers  of  the  Methodist  Episcopal  Church,  Sootb, 
to  occupy  the  pulpit;  and  this  is  brought  to  l)ear  in  constru- 
ing the  condition  of  the  deed. 

We  do  not  propose  to  discuss  the  differences  of  these 
church  organizations  outside  what  api)ears  upon  the  recorcl. 

The  record  shows  that  they  had  associated  themselves  with 
the  African  Methodist  Episcopal  Church,  and  asked  that 
Andrew  Chapel  be  ceded  to  them.  Here  is  a  distinct  admis- 
sion of  their  having  gone  into  another  church  organization. 
The  fact  is  presented  by  themselves ;  and  the  response  of  the 
Conference  recognizes  tiiis  fact.  "  This  property,"  says  the 
Conference,  "  is  vested  in  trustees  for  the  use  of  colored  mem- 
bers of  the  Methodist  Episcopal  Church,  South,  and  we 
have  no  right  to  convey  it  to  any  other  organization  what- 
ever," and  concludes  by  saying,  "that  the  colored  people, 
who  were  lately  members  of  our  church,'*  etc  Here  is  the 
admission  of  the  one  and  the  recognition  of  the  other,  that 
these  two  parties  are  not  in  the  church,  or  members  of  the 
Methodist  Episcopal  Churchy  South. 

If  they  are  not,  in  what  did  the  Court  err  in  charging  the 
jury  ?  If  they  are  not,  the  plaintiffs  had  the  right  to  i«- 
cover.  The  title  to  this  property  was  in  the  plaintiffs.  The 
deed  was  in  evidence,  and  the  defendants  did  not  shew  an/ 
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title  to  themselves.  And  except  they  were  members  of  the 
Metliodist  Episcopal  Church,  South,  they  were  not  cestui  que 
trustB  under  the  deed,  and  had  no  legal  right  to  the  house  of 
worship,  no  more  than  a  congregation  of  colored  Baptists. 

The  fact  that  they  were  original  members  gave  them  no 
legal  rights  except  they  remained  members.  The  fact  that 
they  were  colored  had  nothing  to  do  with  the  question.  The 
trustees  of  a  white  congregation,  under  the  same  facts,  would 
recover.  The  whole  question  is  as  to  the  church  organiza- 
tion entitled  to  the  church  property,  and  the  answer  is,  from 
all  law  and  authority,  that  it  is  the  one  that  holds  the  title. 
The  question  is  too  plain  to  multiply  words.  When  the 
members  of  the  Methodist  Episcopal  Church,  South,  carried 
their  membership  elsewhere,  they  could  not  carry  the  house 
of  worship,  dedicated  to  the  use  of  others  as  beneficiaries, 
with  them;  and,  consequently,  we  think  the  Court  charged 
the  jury  correctly  upon  this  legal  question. 

6.  We  now  come  to  the  only  question  of  embarrassment 
in  this  case,  and  that  may  be  found  in  the  sixth  ground  of 
error,  and  arises  upon  the  charge  of  the  Court,  applied  to 
the  facts  of  the  case,  whether  the  relation  of  landlord  and 
•  tenant  existed,  so  as  to  authorize  the  proceeding  instituted 
for  the  recovery  of  the  possession.  The  Code,  section  4005, 
applies  ^'  in  all  cases  when  lands  or  tenements  shall  be  held 
and  occupied  by  any  tedant-at-will  or  sufferance,  whether 
under  contract  of  rent  or  not."  Is  this  case  within  the  pro- 
visions of  that  section  ?  There  is  no  pretence  set-up  that 
the  parties  are  under  contract  for  rent  or  by  express  agree- 
ment for  any  definite  time,  or  by  contract  at  all.  So  that 
the  question  is  narrowed  down  to  one  single  view.  Are  they 
tenants-at-sufferance  ?  Our  statute  is  broad,  and  the  remedy 
it  lays  down  summary.  These  defendants  have  not  assented 
to  anything  by  words,  they  have  seemingly  reserved  the 
question  of  determination  for  the  Courts.  But  we  must  take 
fliis  whole  case,  with  the  acts  of  the  parties,  to  determine  the 
I^al  effect  of  their  occupancy.     It  is  beyond  doubt  that  tKey 
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have  no  legal  riglit  to  the  possession^  and  that  they  are  in 
possession  without  warrant  of  law. 

Let  us  see,  briefly,  how  they  are  in  possession.  In  1864 
or  1865,  they  were  members  of  the  Methodist  Episcopal 
Church,  South,  and  were  lawfully  in  possession.  Their 
original  possession  was  purely  a  legal  one.  Now,  as  soon  as 
they  ceased  to  be  members  of  this  organization,  their  right 
of  possession  ceased.  They  were  out  of  the  church,  and  out 
of  the  rights  of  the  membership  of  the  church,  by  their  own 
act  And  upon  what  terms  did  they  remain  in?  It  was 
not  by  legal  right;  nor  was  it  by  contract.  Was  it  by  suf- 
ferance of  the  legal  owners?  A  party  may  be  a  tenant  with- 
out being  under  a  contract  for  rent.  At  the  common  law,  a 
tenant-at-suiferance  is  one  who  comes  into  possession  bja 
lawful  demise  and,  after  his  term  is  ended,  continues  wrong- 
fully and  holds  over.  Now,  by  the  principles  of  this  defini- 
nition,  we  are  satisfied  that  the  defendants  below  were  mem- 
bers of  the  Methodist  Episcopal  Church,  South,  lawfully 
enjoying  the  possession  of  this  church.  It  was  not  the  sub- 
ject matter  of  rent,  but  when  they  became  members  of  the 
African  Methodist  Episcopal  Church,  their  relation  changed, 
and  by  notice  to  them  they  went  into  the  occupancy  at  suf- 
ferance of  the  rightful  owners.  They  were  not  trespassers, 
for  they  had  permission ;  nor  were  they  owners  for  they  had 
no  shadow  of  title.  They  were  not  tenants-at-will,  for  they 
were  not  in  under  contract.  We  think  they  were  tenants-at- 
suflerance,  liable  to  be  turned  out  without  notice,  when  the 
lawful  owners  demanded  [>osscssion.  And  when  they  re- 
fused, this  section  of  the  Code  was  properly  invoked  to 
remove  them  from  the  possession. 

Judgment  affirmed. 
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Thomas  M.  Jones,  trustee,  plaintiff  in  error,  vs,  William 

H.  Wiltberger,  defendant  in  error. 

1.  In  a  suit  against  a  stockholder  of  a  Savings  Bank  by  a  depositor  on 
his  individual  hability  for  the  ultimate  redemption  of  the  deposits  in 
proportion  to  the  amount  of  the  stock  held  by  him  in  the  bank,  the 
stockholder  may  defend  the  suit  by  showing  that,  previously  to  the 
commencement  of  the  suit  he  has  discharged  his  obligation  by  paying 
to  other  depositors  than  the  plaintiff  an  amount  equal  to  the  full  pro- 
portion his  stock  bears  to  the  whole  amount  due  the  depositor. 

2.  Sach  stockholder  cannot,  after  any  one  depositor  has  commencedjjut 
•gainst  him  on  his  liability,  defeat  said  suit  by  paying  other  depositors 
than  the  plaintiff,  even  though  he  pay  to  the  full  amount  of  his  lia 
bility.  Such  payment,  after  notice  of  suit,  is  in  fraud  of  the  plaintiff's 
claim,  and  contrary  to  the  poli^  of  the  Act  creating  the  liability,  and 
if  allowed  would  practically  defeat  the  object  of  the  Legislature  in  im- 
posing the  obligation. 

8.  In  such  suits,  the  production  of  the  original  evidence  of  deposit,  or 
the  certificate  of  the  assignee  of  the  bank  of  the  indebtedness,  with  the 
oath  of  the  assignee  that  the  stockholder  has  surrendered  to  him  snch 
evidences  of  deposit,  with  the  receipts  thereon,  to  the  stockholder,  of 
the  owners  thereof,  is  evidence  to  go  to  the  jury  to  prove  the  payment 
of  the  same  by  the  stockholder.     Wabner,  J.,  concurred. 

LocHRANE,  C.  J.,  dissenting: 

1.  When  Wiltberger  was  a  stockholder  to  the  amount  of  one-tenth  of  the 
capital  stock  in  a  savings  company^  and  the  company  was  insolvent 
and  in  the  hands  of  an  assignee,  and  Jones  brought  his  suit  against 
"Wiltberger  upon  the  statutory  liability  imposed  by  the  charter,  and 
upon  the  trial  Jones  showed  he  was  a  depositor  and  the  amount  due 
him,  and  Wiltberger  showed  that  he  extinguished  his  statutory  liability 
by  the  surrender,  for  cancellation,  to  the  bank,  of  debts  due  depositors 
to  an  amount  greater  than  his  proportionate  liability : 

Held,  That  Wiltberger  was  not  bound  to  pay  any  specific  sum  o'f  money, 
that  he  was  bound  only,  to  redeem  his  proportionate  part  of  the  debts 
due  by  the  bank,  and  when  he  did  this,  it  made  no  difference  how 
he  did  it ;  when  done  he  was  discharged. 

2.  Hdd  again,  That  a  Suit  pending  or  instituted  does  not  vest  a  legal 
right  in  the  plaintiff  to  the  recovery  of  the  individual  debt  sued  for; 
that  the  statutory  liability  to  redeem  is  not  an  individual  contract  of 
laretyship  with  each  depositor,  and  that  the  stockholder  has  the  right, 
at  any  time  before  judgment,  to  redeem  an  amount  of  the  debts  equal 
to  the  obligation  imposed  on  him  by  the  charter,  and  such  redemption 
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will  operate  as  an  extinguishment  of  his  statntory  liability,  and  cositi- 
tute  a  good  defense  to  any  action  under  the  charter  brought  or  toba 
brought,  and  Wiltberger  would  be  liable  for  the  costs  in  such  case. 

Personal  Liability  of  Stockholders.     Tried  before  Judge 
Schley.     Chatham  Superior  Court.     May  Term,  1870. 

In  March,  1869,  Jones  sued  Wiltberger  as  a  stockholder 
of  the  Mechanics'  Saving  and  Trust  Association,  on  bis  per- 
sonal liability,  for  the  deposits  made  with  the  association  bf 
Jones,  cestui  que  trust  It  was  admitted  that  Jones,  as  trus- 
tee, was  a  depositor  of  the  amount  sued  for,  had  recovered 
judgment  against  the  corporation  for  that  amount,  bad  fi,  J(l 
issued,  and  that  the  sheriff  returned  on  it  nulla  bona;  thit 
the  corporate  stock  was  $250,000  00,  its  indebtedness  for 
deposits,  $198,510  37,  and  that  Wiltberger  owned  $25,00000 
of  the  stock.  The  defense  was,  that  Wiltberger  had  re- 
deemed as  many  of  the  debts  of  the  corporation  as  be  vtt 
liable  for,  under  the  personal  liability  clause  of  the  charter. 
This  clause  is  copied  in  the  opinions.  The  association  had 
made  an  assignment,  and,  to  prove  his  defense,  Wiltberger 
read  a  receipt  by  the  assignee,  dated  June  1st,  1870,  as  fi)l* 
lows: 

"Received  from  William  H.  Wiltberger,  stockholder  in 
the  Mechanics'  Savings  and  Loan  Association,  the  evidenees 
of  deposit  by  the  depositors  in  said  association  to  the  amount 
of  twenty  thousand  one  hundred  and  seventy-one  46-100 
dollars,  and  I  hereby  acknowledge  the  cancellation  of  the 
debt  of  said  association  to  that  extent  as  paid  and  discharged 
by  the  said  William  H.  Wiltberger." 

The  assignee  swore  that  he  had  satisfactory  evidence  of  the 
assignment  of  the  deposits  by  Wiltberger,  and  cancelled  the 
debts  of  the  association  to  the  amount  named  in  said  receipt, 
as  paid  by  Wiltberger;  Wiltberger  surrendered  to  him  the 
evidences  of  the  deposits,  without  any  compensation,  paid  or 
promised.  Then,  without  proving  the  handwriting  of  any 
of  the  depositors,  Wiltberger's  counsel  put  iu  evidence  the 
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original  deposit  book%  in  each  of  which  there  was  an  ac- 
knowledgment that  Weltberger  had  paid  the  depositor  there- 
in named,  and  purporting  to  be  signed  by  the  depositor. 

Xhey  also  read  in  evidence  a  written  statement^  by  the  as- 
aigueei  of  the  amount  due  a  certain  depositor  and  her  trans^ 
fer  thereon,  of  the  claim  to  Wiltberger,  he  having  paid  her. 
Most  of  them  were  not  dated ;  some  dated  in  1870.  All  this 
evidence  came  in  over  the  objections  of  Jones'  counsel.  De- 
fendant closed.  The  Court  charged  tlie  jury,  as  hereafter 
appears,  and  they  found  for  the  defendant. 

Jones'  counsel  moved  for  a  new  trial,  upon  the  following 
grounds:  The  Court  erred,  1st,  in  admitting  the  assignee's 
statement,  that  "  he  had  satisfactory  evidence,"  etc.  2d.  In 
admitting  said  transfers  and  receipts  without  proof  of  the 
signatures.  3d.  In  admitting  said  assignee's  written  state- 
ment of  what  the  association  owed  a  depositor.  4th.  In 
charging  that,  if  the  evidences  of  deposit  were  purchased  by 
Wiltberger  after  the  suit  was  begun,  he  could  be  allowed 
them  in  discharge  of  his  liability  as  stockholder;  that  he  had 
a  right  to  purchase  the  evidences  of  deposit  and  give  them  in 
evidence,  in  discharge  of  his  liability  as  stockholder;  and* 
last,  because  the  verdict  was  contrary  to  law,  etc. 

The  Court  refused  a  new  trial,  and  that  is  assigned  as  error, 
on  said  grounds. 

A.  W.  Stone,  for  plaintiff  in  error.  The  evidence  was 
improperly  admitted,  because  secondary,  etc.:  1  Gr.  Ev.,  sees. 
440,  441,  669;  Dudley's  R.,  64;  R.  Code,  sees.  3707,  3784; 
7  Ga.  R.,  356.  Defense  was  like  set-off;  must  exist  when 
suit  begun  :  R.  Code,  sees.  2849,  3413;  3  Wend.  R.,  13;  18 
N.  Y.  R.,  227. 

Law,  Lovell  &  Falligant  ;  Jackson,  Lawton  &  Bas- 
8INGEB,  for  defendant. 

(Note. — Pending  this  cause,  the  Court  adjourned,  that  the 
bar  might  attend  the  memorial  services  at  the  graves  of  the 
Ooofederate  dead.) 
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McCay,  J. 

1.  We  do  not  doubt  but  that  the  defendant  in  this  action, 
Mr.  Wiltberger,  may  defend  by  showing  that  he  has  d»- 
charged  himself 'from  the  liability  cast  upon  him,  as  a  stock- 
holder, for  the  ultimate  redemption  of  the  deposits;  nor  do 
we  think  it  at  all  material  to  the  plaintiff  in  the  suit  how 
that  liability  was  discharged.  If  he  has  taken  up,  cancelled, 
destroyed,  an  anionnt  of  the  deposits  due,  equal  to  his  pro- 
portionate share  of  the  whole  amount,  he  has  performed  his 
undertaking,  complie<l  with  the  obligation  the  charter  im- 
poses. What  is  it  to  the  plaintiff  whether  he  has  paid  (he 
full  amount,  or  less  than  that,  to  each  de|>o8itor?  That  ii 
with  him  and  them.  The  case  of  Belcher  vs.  WilcoXf  4tti 
Georgia  RcportSy  391,  was  a  bill  for  the  distribution  of  tf- 
sets,  too,  of  an  insolvent  corporation  which  had  heeu  amgwi 
in  trusty  and  we  held  that  they  were  to  be  distributed  amoog 
the  holders  of  the  bills,  on  principles  of  equity.  But  this  is 
suit  upon  a  statutory  liability.  The  parties  stand  upon  their 
legal  rights,  and  it  is  none  of  the  plaintiff's  business  to  in- 
quire how  the  stockholder  has  settled  with  other  de{)08itoni 
All  he  can  demand  is,  that  he  shall  have  discharged  his  pnh 
portionate  share. 

2.  As  to  the  other  question  made  in  the  record,  to-wit: 
that  the  Court  below  did  not  restrict  Mr.  Wiltberger,  is  his 
proof  of  claims  discharged,  to  a  period  before  the  commeDee- 
ment  of  this  suit,  I  am  free  to  say  that  I  have  had  some 
trouble  in  arriving  at  a  conclusion  satisfactory  to  myself.  The 
language  of  the  charter  is  as  follows :  ''  The  {>ersons  com- 
posing the  company  shall  be  held  and  bound  in  their  private 
capacity,  in  proportion  to  the  number  of  shares  held  byetdi 
and  every  one  of  them,  for  the  ultimate  redemption  of  iM 
deposits  made  with  said  company,  and  which  may  remain 
unpaid  by  said  company  during  the  time  tliat  any  such  pe^ 
sons  shall  remain  stockholders." 

Upon  clauses  very- similar  to  this,  in  banks  of  issue,  thii 
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Court  has  held  that  tlie  stockholder  may  discharge  himself 
by  paying  his  proportionate  share  of  any  of  the  outstanding 
bills.  He  is  not  bound  to  each  bill-holder  for  his  proportion- 
ate share  of  that  bill,  but  any  suing  bill-holder  may  recover 
of  any  stockholder  until  that  stockholder  has  paid  up  his 
proportionate  share,  and  that  stockholder  so  paying  to  the  full 
amount  of  his  proportion,  is  discharged.  Lane  vs.  Han'is, 
16  Greorgia  Reports  231 ;  Bobison  vs.  Bank  of  Darien,  18 
Gkorgia  Reports,  109;  Belclier  vs.  Wilcox^  40  Georgia  Re- 
ports, 396. 

I  see  no  reason  why  this  same  rule  should  not  apply  here. 
It  is  indeed  the  only  rule  that  enables  a  Court  of  law  to  set- 
tle the  matter  at  all,  and  the  only  way  even  the  parties  can 
MtUe,  without  a  resort  to  a  general  suit  in  equity.  I  thiuk, 
therefore,  our  Courts  have  acted  wisely,  both  for  the  credi- 
tors and  the  stockholders,  in  giving  these  liability  clauses 
this  interpretation. 

But  how  far  is  this  right  to  sue  separately  and  to  settle 
sqmrately  to  go?     It  is  at  best  but  a  construction  of  the  law. 
Literally,  it  would  require  all  the  creditors  and  debtors  to 
oome  together,  and  each  to  pay  his  share  and  get  his  money. 
Doubtless,  too,  it  is  in  the  power  of  any  person  at  interest, 
to  call  all  the  parties  at  interest  into  a  Court  of  Equity  for 
a  settlement.     But  whilst  for  convenience  and  for  justice  we 
give  this  construction  to  the  statute,  which  permits  any  one 
qI  the  holders  to  sue,  and  the  stockholder  to  pay  any  one, 
we  must  take  care  that  we  do  not  fritter  away  the  law  alto- 
gether, that  we  do  not  put  a  weapon  in  the  hands  of  the 
stockholder  with  which  he  may  treat  at  his  pleasure  with  the 
depositor,  and  force  him  to  his  own  terms. 

Let  it  be  understood  that  it  is  in  the  power  of  a  stock- 

liolder  ctfier  a  suit  is  brought  to  discharge  himself  by   paying 

Us  full  share  to  others  than  the  plaintiff  in  the  suit,  and  who 

irill  dare  to  sue?     The  stockholder  may  say  to  tiie  depositor, 

"I  offer  you  ten  cents  in  the  dollar.     If  you  sue  I  will  pay 

Mf  proportion  to  others,  and  you  will*  fail  in  your  suit.'' 
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Take  the  case  of  this  very  plaintiff.  He  was  not  paid;  be 
brought  suit.  Mr.  Wiltberger  has  paid  his  proportion, 
much  of  it  since  the  suit  was  brought,  to  others,  and  the 
plaintiff  has  failed.  To-morrow  he  sues  Mr.  Smith ;  he  docs 
the  same  thing,  and  the  depositor  fails  again,  and  so  on  and 
on,  until  he  is  made  the  tug  which  pulls  everybody  into  port, 
but  himself,  and  when,  at  last,  all  are  in  and  his  share  mnrt 
be  paid,  the  costs  and  trouble  have  exhausted  twice  the  de- 
mand. What  sort  of  a  liability  is  this?  What  sort  of  pro- 
tection is  this?  Could  this  have  been  contemplated  by  the 
Legislature,  or  by  the  Courts  in  the  construction  they  hive 
given  these  clauses? 

Were  this  the  plain  letter  of  the  Act,  as  a  matter  of  ooone^ 
it  would  have  to  be  followed.  But,  both  the  right  of  one  to 
sue,  and  of  the  stockholder  to  pay  up  his  proportion  to  siidi 
of  the  depositors  as  he  pleases,  are  constructions  pat  upon  the 
law  so  that  it  may  be  effective  for  the  creditor  and  not  op- 
pressive for  the  stockholder.  I  am  aware  that  the  logic  of 
this  construction,  if  carried  out,  leads  to  the  position  occupiei 
by  the  Chief  Justice,  in  his  dissenting  opinion.  If  it  be  the 
technical  measure  of  his  statutory  liability  that  he  may  ptj 
whom  he  pleases,  only  so  that  he  discharges  his  proportionate 
share,  then,  I  see  nothing  in  the  mere  Mnging  of  a  suit  bj 
one  that  shall  make  it  necessary  to  pay  him,  rather  than 
others.  But,  as  I  understand  the  law,  this  is  not,  tecbnicallf 
and  accurately,  the  measure  of  his  liability.  The  rule,  thai 
one  may  sue  and  recover,  and  that  the  stockholder  may  dis- 
charge whose  claim  he  pleases,  is  not  in  the  clause.  It  is  an 
equitable  interpretation  put  upon  it  by  the  Courts,  in  order 
that  it  may  work  more  conveniently  for  both  parties.  And 
my  judgment  is,  that  the  Courts,  in  making  this  interpreta- 
tion, must  guard  it  so  that  it  will  hot  give  an  unconscientiooi 
advantage  to  the  stockholders.  This  construction  of  thenil^ 
or  rather  the  construction  without  this  limitation,  does  give 
that  advantage,  and  I  cannot  assent  to  it.  My  jndgmentiSy 
that  after  any  depositor  or  bill-holder  has  oommenoed  hii 
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auity  the  defendant  must  see  to  it  that  the  plaintiff  is  satisfied 
before  he  can  discharge  himself  by  paying  up  his  propor- 
tionate share. 

I  see  plainly  enough  the  force  of  the  argument;  that^  as 
the  day  before  the  suit  was  commenced,  the  stockholder  might 
discharge  himself  by  paying  otiiers  than  this  particular  de* 
positor,  it  is  giving  an  unusual  effect  to  the  mere  bringing  of 
the  suit  to  make  it  work  so  as  to  prevent  the  stockholder 
taking  the  same  course  after  suit  as  before.  I  see,  too^  that 
this,  appareoLlyy  introduces  a  rule  of  preference  between  the 
depositors,  dependent  upon  their  bringing  suit^  which  is  not 
in  the  statute. 

But  as  I  have  said,  the  right  of  one  depositor  to  recover 
off  of  his  deposit,  or  the  right  of  the  stoclcholder  to  do  other- 
wise than  to  pay  to  each  depositor  his  proportionate  share  of 
that  deposit,  is  not  in  the  statute  either.  It  is  a  construction 
by  the  Courts  in  furtherance  of  the  policy  and  intent  of  the 
statote.  And  my  judgment  is  that  this  construction  ought 
to  be  limited  by  the  same  public  policy  as  I  have  suggested. 

As  to  the  preference  which  the  rule  we  lay  down  gives  to 
the  depositor  who  sues,  I  can  only  say  that  it  is  a  preference 
aJI  admU  to  him  after  his  judgment,  and  is  perhaps  a  proper 
reward  of  his  superior  diligence.  Should  a  question  arise 
between  the  depositors,  I  am  not  prepared  to  say  that  any  de- 
positor or  stockholder  may  not,  in  equity,  call  in  the  whole 
fund,  and  the  whole  indebtedness  for  an  equitable  and  equal 
distribution. 

3.  As  to  the  other  points,  we  think,  in  the  main,  the  Court 
below  was  right.  The  assignee  is  the  agent  of  the  creditors 
of  the  bank.  His  statement  of  the  debts  and  his  transac- 
tions in  their  liquidation,  are  evidence  against  the  creditors, 
prima  Jacie,  at  least.  He  was  the  proper  person  to  take  up 
from  Mr.  Wiltberger  these  cancelled  certificates,  and  to  judge 
of  their  cancellation.  There  is  no  charge  of  fraud  or  collu- 
sion. Indeed,  these  certificates  are  not  discharged  until  they 
are  delivered  to  the  bank  or  its  representative. 
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The  jutlgment  is^  however,  reversed  bj  the  majority  of  the 
Court,  ou  the  ground  that  the  Court  erred  in  holding  that 
Wiltberger  could  discharge  himself  from  the  plaintiff's 
claim  by  paying,  after  notice  of  the  suit,  to  other  depositors 
than  the  plaintifT,  an  amount  equal  to  his  full  proportionate 
share  of  all  the  indebtedness  by  the  bank  to  de[K)sitors. 

Judgment  reversed. 

Warner,  J.,  concurring. 

The  sixteenth  section  of  the  charter  of  the  company  de- 
clares that,  ''the  persons  composing  said  company,  shall  be 
held  and  bound  in  their  private  capacity,  in  proportion  to  the 
number  of  shares  held  by  each  and  every  one  of  them,  for 
the  ultimate  redemption  of  all  deposits  made  with  said  oom- 
pany,  or  which  may  remain  unpaid  by  said  company,  daring 
the  time  that  any  of  such  persons  shall  remain  stockholdefB.'' 
After  an  assignment  of  the  assets  of  the  company  toanas^ 
signee,  and  after  the  commencement  of  the  suit  by  the  plain- 
tiff, as  a  depositor,  against  the  defendant,  as  a  stockholder, 
to  render  the  amount  of  his  deposit  with  the  company,  the 
defendant  purchased  from,  or  extinguished  in  the  hands  of 
other  depositors  in  the  company,  an  amount  equal  to  the 
amount  of  stock  held  by  him  in  the  company,  an<l  surren- 
dered the  same  to  the  assignee  of  the  company,  and  claimsto 
be  discharged  fnmi  all  liability  to  the  plaintiff,  on  the  ground 
that  he  has  redeemed  an  amount  of  deposits  due  by  thecoa- 
pany  equal  to  his  liability  under  the  charter,  as  a  stockholder. 
Inasmuch,  as  it  does  not  appear  in  the  reconl  when  the  claims 
of  the  several  depositors  were  purchased  or  extinguished  hj 
the  defendant,  or  what  he  paid  for  the  same,  but  having  made 
the  purchase  or  extinguishment  thereof  since  the  assignment 
of  the  assets  of  the  company,  and  since  the  commencement 
of  the  suit  against  him,  such  purchase  or  extinguishment  of 
the  claims  of  other  depositors,  under  such  circumstances,  is 
not  a  redemption  of  the  deposits  made  with  the  company, 
which  remain  unpaid,  according  to  the  true  intent  and  mean- 
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iiig  of  the  charter  of  the  conijmny.  The  true  intent  and 
meaning  of  the  charter  is  that  each  stockholiler  shall  be  lia- 
ble for  the  redemption  of  the  de|>osit3  made  in  said  company, 
to  the  amount  of  the  nnmbor  of  shares  held  by  him  and  the 
value  thereof,  as  fixed  by  the  charter.  When  the  defendant 
shall  have  .shown  that  he  has,  bona  fidcy  re<leemed  the  deposits 
of  the  company  to  that  amount,  including  the  deposit  of  the 
plaintiff  now  sued  for,  that  will  be  such  a  redemption  of  the 
deposits  of  the  company  as  the  charter  contemplates  for  the 
benefit  and  protection  of  the  depositors  of  the  company. 
The  plaintiff  had  a  right  of  action,  as  a  depositor,  against  the 
defendant  as  a  stockholder,  at  the  time  of  the  commencement 
of  his  suit,  wiiich  cannot  be  defeated  by  the  purchase  or  ex- 
tinguishment of  the  claims  of  other  deposiiorH  in  the  com- 
pany by  the  defendant,  suhspqunit  to  the  commencement  of 
such  suit,  as  set  forth  in  the  record.  The  assignee  of  the 
oor{.>oration  is  a  trustee  of  the  assets  thereof,  for  the  benefit 
of  the  cre<litors  of  the  corporation,  but  such  assignee  is  not 
the  representative  of  the  individual  stockliolders  in  their  in- 
dividual capacity.  By  the  cliarter  of  the  company,  each  and 
every  one  of  the  stockholders  thereof  is  bound  in  his  private 
capacity  for  the  ultimate  redemption  of  all  deposits  made 
with  the  company  in  proportion  to  the  number  of  shares  held 
by  him — that  is  to  say,  he  is  individually  lialde  therefor.  If 
a  defendant  was  the  owner  of  the  property  of  the  value  of 
920,000  00,  and  was  individually  indebted  by  note  to  sev- 
eral creditors  for  that  amount,  an<l  one  of  those  creditors 
should  institute  suit  against  him  on  one  of  his  notes  for  $800, 
and  after  the  commencement  of  such  suit,  that  defen<lant 
should  voluntarily  go  to  his  several  other  creditors,  and  pay 
off  or  extinguish  his  ilidebtedncss  to  them  to  the  value  of  his 
property,  would  the  fact  that  he  had  done  so  constitute  any 
kgal  defense  to  the  action  of  his  creditor,  who  had  sued  him 
on  his  $800  00?  that  is  tlie  j>rinciple  contended  for  in  this 
by  the  defendant. 
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LocHRANE,  C.  J.,  disseuting. 

1.  The  facts  in  this  case  have  just  been  recited.  Theqocs- 
tion  arises  upon  the  rights  of  stockholders,  under  their  stat- 
utory liabih'ty  for  the  ultimate  redemption  of  all  deporiti 
made  with  the  banking  company  of  which  they  were  sach 
stockhohlers.  The  sixteenth  section  of  the  Act  of  incorpo- 
ration of  the  Mechanic's  Saving  and  Lioan  Association,  oat  of 
which  this  liability  arose,  is  substantially  the  same  in  reUtiot 
to  the  ultimate  liability  of  stockholders  as  that  which  we 
find  in  the  various  charters  which  have  been  so  often  adjadi. 
cate<]  by  this  Court.  It  is  not  our  purpose  to  enter  intoaDj 
disquisition  upon  the  law  applicable  to  banking  corpontiona^ 
our  object  being  simply  to  place  briefly  and  perspicuooslj  the 
summary  of  the  doctrines  and  principles  governing  such  ciaei 
The  record  shows  that  Wiltberger  owned  one-tenth  of  the 
stock,  the  capital  being  $250,000  00 ;  that  the  deposits  weie 
$198,310  37,  making  his  liability  to  such  depositors,  ondcf 
the  section  quoteil,  $19,837  03.  Wiltberger  redeemed  some 
$20,000  00  of  these  de[>osits,  taking  assignments  of  the  orig- 
inal books,  which  he  surrendereil  to  the  assignee  of  the  bank, 
thus  surrendering  the  amount  due  by  him,  as  such  stock- 
holder, u|H^n  his  ultimate  liability. 

U{>on  the  trial  of  the  plaintiff's  case,  he  offered  in  testi- 
mony, In-  the  assignee,  proof  of  these  facts,  and  such  boob 
of  deposits,  so  surrendereil  and  cancelled,  being  brought  inhj 
such  assignee,  were  referreil  to  in  his  testimony.  We  confltf 
in  the  opinion  that  such  testimony  was  legally  admitted. 
The  assignee  is  the  only  legal  representative  of  the  corpoft- 
tion,  and  is,  in  law,  the  trustee  of  the  creditor?.  The  s^l^ 
render  of  these  biH>ks  to  him,  and  their  cancellation,  wasaa 
ej^tinguishment  of  the  debts  due  by  the  bank  to  the  amoont 
of  over  $20,000  00,  and  more  than  the  ultimate  liability  doe 
by  iiim.  He  was  sueil  on  a  statutory  liability,  and  this  pivof 
was  pr^^perly  admitteil  to  show  his  discharge,  la  the  maDoer 
ia  which  iWy  vji^tc  ^lAioavv^  VW5  ^^w  not  original  evideoet^ 
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nor  did  they  Require  proof  by  subscribing  witnesses  or  the 
parties  making  the  assignments;  nor^  in  our  opinion,  was  it 
material   for  his  defense  against  such  statutory  liability  to 
prove  how  or  for  what  consideration  he  had  procured  them. 
He  was  not  bound  to  pay  any  specific  sum  of  money ;  he  was 
boand  to  redeem  his  proportionate  part  of  the  debts  due  by 
the  bank.     If  he  did  this,  it  made  no  difference  how  he  did 
it.     The  simple  question  was,  did  he  redeem  the  amount  of 
debts  he  was  bound  to  redeem?     If-  he  did,  he  was  dis- 
iduurged  ;  if  he  did  not,  he  was  liable.     The  evidence  offered 
hf  bim  was  to  show  he  had  extinguished  his  liability  by  the 
ademption  of  such  an  amount  as,  under  the  provisions  of 
the  charter,  he  was  liable  for;  and  in  no  more  satisfactory 
neihod  could  this  redemption  be  made  to  appear  than  by  the 
ffirrender  of  the  evidences  of  its  indebtedness.     If  the  stat- 
vte  imposed  upon  him  the  duty  of  paying  the  debts  due  de- 
pctoitors  of  the  bank,  then  it  followed,  not  only  as  a  logical, 
bat  a  legal  consequence,  that  he  had  the  right  to  discharge 
tteduty  imposed  upon  him  by  the  law.     This  Court  has  laid 
down  the  rule,  "  when  the  charter  of  a  bank  makes  each 
alockholder  individually  liable  for  the  redemption  of  the 
bills  of  the  bank  in  proportion  which  his  stock  bears  to  the 
whole  capital  stock  of  the  bank,  or  to  the  whole  indebtedness 
ef  the  bank,  a  stockholder  who  has  redeemed,  by  purchase  or 
efberwise,  an  amount  of  the  bills  of  the  bank  as  large  as  his 
yfersonal  liability  is  no  longer  liable,  and,  when  sued  as  a 
ftCbekholder,  he  may  plead  that  fact  and  tender  the  bills  in 
[Cbnrt  as  a  complete  defense.*'     If  this  principle  applied  to 
skholders  in  the  redemption  of  bills,  it  applies  to  stock- 
elders  in  banks  of  deposit  to  depositors.     We  have  exam- 
I,  carefully,  the  various  bank  decisions  of  this  Court,  and 
various  authorities  cited  in  connection  therewith,  and  feel 
led  the  weight  of  authority  sustains  the  propositions  we 
re  laid  down. 

S.  The  only  question  in  this  case  is,  "  whether  the  institu- 
of  a  suit  by  a  depositor  against  a  stockholder  vests  in 

Vol.  zlii— 58. 
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each  party,  by  reason  of  such  lispendenSf  a  legal  right  to  the 
recovery  of  his  indiviiliial  debt  as  entitles  him  to  recover 
against  such  stockholder  the  full  amount  of  his  individaal 
claim.     This  question  has  invoked  the  necessity  of  examina- 
tion into  the  rights  of  parties  as  against  individual  stock- 
holders, and  the  consideration  whether  this  statutory  liability 
is  in  effect  an  individual  contract  of  suretyship,  or  is  an  obli- 
gation imposed  by  the  charter  for  the  fulfillment  of  a  dat^ 
expressed  in  its  obligation,  for  the  ultimate  redemption  of  all 
deposits  in  proportion  to  the  number  of  shares  held.    Oar 
opinion  is,  that  the  obligation  is  to  redeem  an  amount  of  the 
debts  in  proportion  to  the  shares  of  stock,  and  that  at  anj 
time  before  or  after  suit  by  each  or  all  of  such  depositors,  it 
is  within  the  statutory  right  of  the  stockholder  to  extiofpish 
his  liability;  and  that  such  extinguishment  or  redemption  of 
the  debts  due  by  such  corporation  to  an  amount  equal  to  the 
liability  of  such  stockholder  in  proportion  to  his  shares,  is  a 
complete  legal  defense  to  the  recovery  of  such  stockbolderas 
may  have  instituted  such  suit,  and  the  duty  to  pay  is  no 
more  obligatory  in  law  to  a  depositor  who  has  sued  than  to 
one  who  has  not  sued ;  and  that  even  if  it  were  an  individoal 
liability  he  has  a  right  to  prefer  his  creilitors  at  any  time  be- 
fore judgment.     But  as  we  do  not  regard  this  as  an  individ- 
ual liability,  the  right  and  duty  are  cor-relative  with  tkedatjr 
to  extinguish  and  the  right  to  extinguish  by  the  redemption 
of  the  debts  due  by  him  in  proportion  to  his  stock,  which 
when  done  and  made  to  appear  by  proper  proof  to  the  Coort, 
amounts  to  payment,  and  the  plaintiff  cannot  recover.    Nor 
is  this  rule  prejudicial  to  the  legal  rights  of  depositors.  The 
statute  vests  no  individual  rights  by  the  commencem^t  of 
the  suit.     The  charter  looks  to  no   personal   preference  of 
creditors.     The  liability  imposed  is  redemption;  when  that 
is  accomplished  the  party  is  discharged,  and  may  plead  it  as 
well  to  a  suit  pending  as  to  one  thereafter  to  be  oommenoei 
For  these  reasons  I  think  the  judgment  of  the  Court  belov 
should  be  affirmed. 
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The  Southern  Insurance  and  Trust  Compant,  plain- 
tiff in  error^  vs,  A.  Lewis  &  Brothers^  defendants  in  er- 
ror. 

1.  A  brought  his  action  upon  a  policy  of  insurance,  and  it  appeared  on 
the  trial  that  he  had  erected  the  storehouse  insured  upon  the  land  of 
6)  under  a  parol  contract  that  he  was  to  have  the  title,  and  in  coi|pid- 
eration  thereof  was  to  erect  an  adjacent  store  for  B.  A  went  into 
possession  under  the  contract,  and  erected  his  store  and  was  building 
a  store  adjoining  for  B,  in  pursuance  of  his  contract: 

Held,  That  A  had  an  insurable  interest  in  the  property,  under  section 
2958  of  the  Revised  Code,  and  that  the  recital  in  the  policy  of  A's 
ownership  of  the  storehouse  insured  was  not  a  misrepresentation,  un- 
der the  facts  in  this  case ;  and  that  the  recital  of  ownership  in  a  policy 
of  insurance  is  not  such  a  technical  expression  as  amounts  to  war- 
ranty, under  our  law. 

2l  Where  A  insures  property  with  B,  who  is  the  agent  of  the  company, 
and  pays  B  an  additional  per  cent,  on  the  premium  on  account  of 
carpenter's  work  being  carried  on  in  the  completion  of  joining  build- 
ings and  such  fact  is  not  expressed  in  the  face  of  the  policy: 

Hdd^  That  this  did  not  avoid  the  policy.  When  a  building  is  insured 
and  an  adjoining  one  has  some  hazardous  business  carried  on  therein, 
though  such  fact  increases  the  risk,  it  is  not  necessary  to  express  it  in 
the  &ce  of  the  policy,  when  it  is  known  to  the  agent. 

8.  Where  A  insures  property,  and,  in  the  policy,  carpenter's  trade  being 
carried  on  within  the  building,  is  denominated  hazardous,  and  the 
proof  is  that  no  carpenter's  work  was  done  within  the  building  insured, 
but  was  being  carried  on,  not  as  a  trade,  but  for  the  purpose  of  erect- 
ing another  building : 

BMi  Under  the  facts  that  this  did  not  violate  the  conditions  of  the 
policy  and  render  it  void. 

4.  When  on  the  trial  the  Court  permitted  the  proof  of  loss  to  go  to  the 
J^ry,  as  evidence  of  the  ownership : 

SSdj  Such  use  of  this  testimony  was  not  authorized  ;  that  the  rule  is, 
the  proof  of  loss  by  claimant  under  his  policy,  may  go  to  the  jury  to 
■how  his  compliance  with  the  terms  of  the  policy,  but  is  not  evidence 
of  ownership,  loss,  or  value,  but  such  must  be  established  by  proof 
under  the  rules  of  evidence.  But  as  in  this  case  the  evidence  is  com- 
plete and  uncontroverted  upon  the  point,  we  do  not  regard  it  sufficient 
to  set  aside  the  judgment. 

8.  When  the  Judge  charged  the  jury,  in  his  opinion,  A  had  an  insurable 
interest : 

JEMd^  That  this  was  an  improper  mode  of  presenting  the  case.  He 
ought  to  have  called  the  attention  of  the  jury  to  the  facts,  and  then 


688         SUPREME  COURT  OF  GEORGIA. 

The  Southern  Insurance  and  Trost  Companj  to.  Lewis  k  Brotken. 

stated :  ''If  you  believe,  etc,  etc.,  then  in  the  opinion  of  the  Coutt 
under  the  law,  you  will  find  that  he  had  an  insurable  interest."  But, 
under  the  facts  in  this  case,  we  regard  the  statement  rather  as  a  1^ 
conclusion,  than  an  opinion  on  the  facts ;  and  as  the  case  was  ciesrij 
made  out,  we  do  not  think  it  sufficient  ground  to  reverse  the  jod^ 
ment. 


Insurance.  Parol  contract  for  land.  Before  Jodge  Schlet, 
Chatham  Superior  Court.     May  Term^  1870. 

In  February,  1867,  A.  Liewis  &  Brothers  took  a  poli^  of 
insurance,  from  plaintiff  in  error,  upon  a  building,  described 
in  the  policy  as  '^owneil  and  occupied  by  the  assured  as  t 
storeJ^  In  the  policy  it  was  stipulated,  "  if  the  above  men- 
tioned premises,  at  any  time  during  the  period  for  which  tiiii 
policy  would  otherwise  continue  in  force,  shall  be  used  fiir 
the  purpose  of  canning  on  therein  any  trade  or  ooeupatioii, 
denominated  hazanlous,  extra-hazardous,  or  specially  haard- 
ous,  from  thenceforth  this  policy  shall  be  of  no  force  or  ef- 
feet"  And  ^'  this  policy  is  made  and  accepted  in  reference  to 
the  terms  and  conditions  herein  contained  and  annexed,  which 
are  declared  to  be  a  part  of  this  contract." 

Among  the  conditions  referred  to,  were  varioos  trades,  oc- 
cupations, etc.,  denominated  hazardous,  but  carpenter's  trade 
was  not  named  therein.  But  adjoining  this  list  was  a  mem- 
orandum, naming  various  other  trades,  including  that  of  ca^ 
penter's,  with  a  statement  that  these  would  be  insured  at  spe- 
cial rates  of  premium.  The  policy  also  required  that  petsoos 
sustaining  loss  should  give  notice  and  make  proof,  ^^siiowiog 
the  ownership  of  the  property  insured,"  etc. 

The  property  was  burned.  The  assured  made  the  proo( 
calling  themselves  therein  '^owners,"  etc.  The  company  re- 
fused to  pay  and  were  sued  upon  the  policy.  The  compavy 
pleaded  the  general  issue.  Plaintiff's  counsel  read  in  evi- 
dence the  policy  and  proof  of  loss.  The  company's  ageal 
testified  that  he  made  the  insurance  at  Thomaston,  Geoigi% 
and  leoeivedy  as  a  premium,  a  som  ''  ioduding  one-half  per 
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oent.  for  carpenter's  risk,  though  nofc  so  expressed  in  the 
policy/' 

He  proved  the  loss  by  fire,  and  the  value  of  the  building. 
He  further  testified,  that  he  owned  the  land,  partly  covered 
by  this  building,  but  agreed,  verbally,  with  the  assured  that 
if  they  would  complete  him  a  certain  building  thereon,  ready 
for  business  in  the  fall  of  1867,  he  would  convey  to  them  the 
land  not  covered  by  his  building.  Their's  was  the  middle 
building — his  a  side  tenement.  No  carpenter's  work  was 
done  in  the  insured  building  after  the  policy  was  taken  out, 
but  the  assured  did  have  carpenter's  work  done  in  the  side 
tenements  up  to  the  time  of  the  fire. 

The  plaintiffs  having  closed  their  case,  defendant's  counsel 
moved  for  a  non-suit,  on  the  following  grounds:  Ist.  Because 
the  evidence  did  not  show  that  the  plaintiffs  had  an  insurable 
interest  on  the  house;  and,  2d.  If  they  had  an  insurable  in- 
terest, it  was  not  such  ownership  as  they  warranted  they  had, 
and,  in  either  case,  they  could  not  recover. 

This  motion  was  overruled,  and  the  defendant  excepted. 
The  case  was  then  submitted  to  the  jury,  under  the  charge  of 
the  Court,  with  such  objections  as  to  evidence,  and  with  such 
requests,  in  writing,  for  the  Court  to  charge,  as  appear  in  the 
grounds  for  motion  for  a  new  trial ;  and  the  jury  rendered  a 
verdict  for  the  plaintiffs  for  the  sum  of  02,000  00,  with  in- 
terest from  the  27th  day  of  July,  1867,  and  costs  of  suit. 

The  defendant  tliereupon  moved  for  a  new  trial,  on  the 
following  grounds,  to-wit:  1st.  Because  the  Judge,  on  a  mo- 
tion for  a  non-suit,  made  by  defendant's  counsel,  afler  plain- 
tifis  closed  their  testimony,  erred  in  ruling  that  the  proof  of 
loss  which  the  plaintiffs  furnished  the  defendant,  as  required 
by  the  policy,  was  competent  evidence  for  the  jury  to  con- 
eider  in  connection  with  the  other  testimony,  to  find  the  fact 
of  ownership  in  the  plaintiffs.  2d.  In  allowing  (after  objeo- 
tion  made,)  said  proof  of  loss  to  go  to  the  jury  for  any  other 
purpose  than  to  show  that  the  plaintiffs  had  complied  with 
the  policy^  which  required  them  to  furnish  such  proof  within 
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sixty  days  aflcr  the  fire  or  loss.  3d.  In  admittiog  (after 
objectioo  made  by  defendant,)  that  part  of  Bethel's  testimooji 
which  set  forth  a  verbal  agreement  with  plaintiffs,  made  be- 
fore the  policy  was  issued,  allowing  them  to  carry  on  carpen* 
ter's  work,  when  the  policy  (the  written  contract,)  was  silent 
as  to  such  extra  risk.  4th.  In  permitting  the  plaintiffii' 
counsel,  against  the  objection  raised  by  defendant's  ooDOsd, 
to  comment  to  the  jury  on  the  proof  of  lass,  as  evidence,  in 
itself,  of  the  fact,  that  plaintiffs  owned  the  house  insured,  and 
of  the  value  and  destruction  of  the  same.  5th.  In  refusing 
to  charge  the  jury,  as  requested  by  defendant's  counsel,  thai 
if  Lewis  &  Brothers  had  to  complete  a  house  for  Bethel  be- 
fore they  would  be  entitled  to  the  land,  then  Bethel  received 
no  consideration,  unless  the  house  was  completed,  and,  untO 
completed,  Lewis  Ss  Brothers  acquired  no  insurable  intereik 
therein.  6th.  Because  the  Court,  in  lieu  of  the  above  re- 
quest, charged  the  jury  as  follows:  "If  you  find  that  Lewis 
&  Brothers  had  even  commenced  the  house  for  Bethel,  then 
they  had  an  insurable  interest  in  the  house  which  they  bad 
erected  on  Bethel's  land."  7th.  Because  the  Judge  erred  in 
charging  the  jury  that,  in  his  opinion,  Lewis  &  Brothers  bad 
an  insurable  interest  in  the  house  on  Bethel's  land,  and  in  re- 
peating said  expression  to  the  jury.  8th.  Because  the  Judge 
erred  in  charging  the  jury  as  follows:  "If  you  find  that  tbe 
carpenter's  work  was  carrie<l  on  after  the  policy  was  issued, 
with  the  knowledge  of  Bethel,  the  defendant's  agent,  tbe  de- 
fendant cannot  now  avail  itself  of  that  fact,  to  avoid  its  lia- 
bility on  the  policy,  on  the  ground  that  the  risk  was  tbofi 
increased."  9th.  Because  the  jury  found  contrary  to  law. 
10th.  Because  the  jury  found  contrary  to  evidence,  lltb.. 
Because  there  is  no  legal  evidence  to  support  the  verdict 

The  Court  refused  a  new  trial,  and  error  is  assigned  oa 
said  grounds. 

T.  M.  Norwood,  for  plaintiff  in  error. 
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This  was  an  action  of  assumpsit  brought  by  Lewis  & 
Brothers  against  the  Southern  Insurance  and  Trust  Company, 
upon  a  policy  issue<l  by  them  on  a  certain  store-house  in 
Thomaston^  for  $2,000  00.  The  policy  describes  the  prop- 
erty as  one  single-story  wood  building,  owned  and  ocupied  by 
the  assured  as  a  store.  The  policy  provides,  that  should  the 
property  be  used  for  the  purpose  of  carrying  on  therein  any 
trade  or  ocupation,  etc.,  denominated  hazardous,  it  should  be 
void ;  and  by  reference  to  the  conditions  expressed  in  the  pol- 
icy, certain  trades  therein  mentioned,  are  denominated  extra- 
hazardous, among  which  are  *^ carpenter's.'*  It  appears  from 
the  record  of  the  trial,  that  this  house  was  destroyed  by  fire, 
and  that  if  was  worth  more  than  the  amount  for  which  it  was 
insured;  that  it  was  ocupied  as  a  store  by  the  parties,. and  it 
further  appears  that  Thomas  F.  Bethel,  the  agent  of  the  com- 
pany with  whom  the  policy  was  taken  out,  was  the  owner  of 
the  land  upon  which  the  building  was  situated,  and  that  he 
had  agreed  to  make  the  plaintiffs  below  a  title  to  the  land 
npou  their  erecting  for  him  a  building  of  certain  dimensions 
upon  a  part  of  the  said  property.  The  evidence  discloses  the 
fact  that,  in  pursuance  of  this  parol  agreement,  Lewis  &  Bro- 
thers had  erected  the  store,  the  subject  matter  of  this  insu- 
rance and  suit,  and  were,  in  the  execution  of  their  contract, 
erecting  the  building  under  their  agreement  for  Bethel;  and 
it  further  appears  that  the  carpenters  were  at  work  in  the 
erection  of  this  building  adjacent  to  the  one  that  was  destroyed 
by  fire,  at  the  time  of  such  fire,  there  being  no  carpenter's 
work  done  in  the  building  covered  by  the  policy  of  insurance, 
after  such  policy  had  been  issued.  It  also  appeared  from  the 
evidence,  that  the  premium  paid  for  insurance  was  three  per 
cent,  including  one-half  of  one  per  cent,  not  expressed  in  the 
policy,  for  the  car|>enter's  work. 

Upon  the  introduction  of  this  testimony,  which  contained 
subetantially  the  facts,  defendant  moved  for  a  noTi-^\x\\»  \x^\^ 
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the  ground  that  the  plaintiffs  had  not  an  insurable  interest  in 
the  house^  and  if  they  had,  it  was  not  such  an  ownership  as 
they  warranted^  which  motion  the  Court  overruled,  and  this 
constitutes  the  firat  exception  necessary  to  be  adjudicated* 
We  think  the  Court  below  was  right,  and  the  reasons  for  our 
opinion  will  appear  in  the  further  decision  of  the  question  io 
this  case. 

After  the  non-suit  was  refused,  the  case  was  submitted  to 
the  jury,  and  they  found  a  verdict  for  the  plaintiffs.  A  mo- 
tion was  made  for  a  new  trial  upon  several  grounds,  which 
was  overruled  by  the  Court,  and  that  decision  we  will  briefly 
dispose  of  in  connection  with  the  various  grounds  of  emff 
alleged. 

1.  The  first  and  main  question  of  this  case  is,  whether  the 
parties,  under  the  facts,  had  an  insurable  interest,  and  if  soch 
interest  came  within  the  recital  of  the  policy  as  to  ownarJiip 
of  the  building  and  store.  Section  2763  of  the  Code  saySy'^to 
sustain  any  contract  of  insurance,  it  must  appear  that  the  as- 
sured has  some  interest  in  the  property,  or  event  insured,  and 
such  as  he  has  represented  himself  to  have.  A  slight  or  con- 
tingent interest  is  sufficient,  whether  legal  or  equitabk" 
Under  the  proof,  it  is  clear  that  the  parties  had  an  iotorest 
in  the  property  insured,  more  than  a  slight  or  contingent  in- 
terest, but  an  unquestioned  equitable  interest  and  ownership 
of  the  building;  and,  in  any  view  we  may  take,  the  equitable 
title  to  the  land,  neither  in  the  nature  nor  extent  nor  charac- 
ter of  the  risk,  would  it  be  changed  by  the  question  of  sneh 
ownership.  Bethel  entered  into  an  agreement  with  Lewis 
and  Brothers,  to  grant  them  the  land  on  which  this  building 
was  erecteil,  in  consideration  of  their  erecting  for  him  a  build- 
ing upon  an  adjacent  lot.  In  pursuance  of  this  agreemenl^ 
they  entered  ujion  the  property,  erected  this  store,  and  woe 
in  the  actual  completion  of  the  building  agreed  to  be  erected 
for  Bethel.  Their  title  to  this  store  was  one  in  which  the 
Courts  of  Equity  would  have  protected  them.  Bethel  could 
neither  have  recovered  the  premises  in  ejectment^  nor  oonU 
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he  have  claimed  the  building,  or  removed  it,  or  by  any  pro- 
oesSy  either  in  law  or  equity,  have  interferred  with  their  right, 
title  and  possession  thereto.  Besides,  Bethel  himself  was  the 
agent  of  the  company;  he  knew  all  the  facts  and  tlieir  recital 
of  ownership  would  have  estopped  him  from  claiming  title 
thereto,  and  there  could  be  none  other,  either  at  law  or 
equity,  competent  to  assert  it.  Again,  the  recital  of  owner- 
ship in  a  policy  of  insurance  is  not  such  a  technical  expres- 
sion as  amounts  to  a  warranty.  Parties  holding  bond  for 
titles  may  be  regarded  owners,  even  where  the  purchase-money 
18  not  all  paid.  Tlie  good  faith  of  the  representation  is  the 
main  test  within  the  provisions  of  section  2760  of  the  Code 
of  this  State.  And  we  may  here  remark  that  the  law  of  in- 
surance embodied  in  the  Code  contains  the  essential  principles 
oontrolling  questions  arising  under  such  polifics,  and  is  a 
clear  expression  of  the  law  upon  this  subject.  We,  therefore, 
hold  that  these  parties  had  an  insurable  interest  under  the 
law  of  this  State. 

2.  Another  objection  urged  by  counsel  is,  "  the  carpenter's 
work  carried  on  by  Lewis  &  Brothers  in  the  adjoining  tene- 
ment, without  provision,  rendered  it  void.''  We  see  no  force 
in  this  objection.  The  policy  denominates  as  hazardous 
'^ carpenter's  trade  being  carried  on  within  the  building  in- 
sured." The  evidence  here  is  that  no  such  business  was  car- 
ried on,  and  the  objection  fails  as  a  matter  of  fact.  Lewis  & 
Brothers  were  completing  the  adjacent  store,  and  the  neces- 
sary carpenter's  work  was  being  carried  on  in  the  accomplish- 
ment of  this  purpose;  but  this  did  not  void  the  policy, 
either  in  its  terms  or  conditions. 

3.  It  was  not  carrying  on  the  carpenter's  trade  in  the 
building  insured,  and  stands  precisely  as  where  an  insurance 
company  takes  a  risk  upon  one  building  used  for  one  pur- 
pose, contiguous  to  another  in  which  there  is  some  trade  car- 
ried on  that  may  be  hazardous,  and  for  which,  as  under  the 
proof  in  this  case,  an  additional  per  centage  on  the  premium 
was  charged.     Besides  this  fact  was  known  to  the  agent  of 
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the  company  at  the  time  of  the  insarancey  and  he  charged  the 
extra  premium  for  such  additional  risk  ;  and  we  may  remark 
that  there  is  a  wide  distinction  between  carrying  on  a  carpen- 
ter's trade  in  a  building  and  the  use  of  such  carpenter's  work 
merely,  as  may  be  called  in  requisition  to  complete  a  building 
or  repairs.  But  as  there  was  no  carpenter's  work  or  trade 
carried  on  in  the  insured  building,  it  is  clear  that  sucb  car- 
penter's work  in  an  adjacent  building  did  not  bar  the  plain- 
tiff's recovery.  And  we  think  the  Court  below  did  not  err  in 
its  charge  to  the  jury,  based  upon  this  view  of  the  law;  nor 
do  we  think  the  jury  found  contrary  to  the  law  or  the  eri- 
dence  under  the  facts  in  this  case. 

4.  The  fourth  ground  of  error  alleged  is,  that  the  Cooit 
erred  in  allowing  the  proof  of  loss  to  go  to  the  jury  for  any- 
other  purpose  than  to  show  the  plaintiffs  had  complied  witk 
the  policy,  aud  in  permitting  plaintiff's  counsel  to  comment 
to  the  jury  on  the  proof  of  loss  as  evidence,  in  itself,  of  the  feet 
of  the  plaintiff's  ownership  of  the  house  insured  and  the  value 
and  destruction  of  the  same.  It  isdifficult  from  this  record  to 
ascertain  exactly  the  precise  stcUua  of  the  case  as  presented 
to  the  Court.  These  averments  appear  in  the  motion  for  a 
new  trial,  certified  to  by  the  Judge  as  having  transpired  in 
the  case,  and  we  will  so  treat  them.  The  alleged  error  em- 
braces a  matter  of  practice  as  well  as  a  principle  of  evidence. 
One  of  the  conditions  of  the  policy  is,  plaintiffs  shall  furnish 
proof  of  their  loss  to  the  company,  and  in  case  of  suit 
brought,  we  hold  such  proof  is  held  strictly  to  the  effect  of 
showing  his  compliance  with  his  contract  expressed  in  tke 
policy,  but  is  not  in  itself  evidence  either  of  ownership  or 
destruction,  or  of  the  value  of  goods  destroyed.  These  ques- 
tions put  in  issue  by  the  pleadings  must  be  supported  by  the 
other  proof,  subject  to  cross-examination  upon  the  trial,  bat 
as  to  how  far  such  proof  may  be  used  in  argument  by  counsel 
to  the  jury,  as  circumstances  of  ownership  connected  with  tke 
recital  of  the  policy,  is  a  matter  which^  when  supported  hj 
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Other  evidence  which  is  independent  and  aliunde,  is  difficult 
to  prescribe. 

The  company  receives  the  money  from  the  party  admitted 
to  have  an  insurable  interest,  recognizes  him  and  contracts 
with  him,  as  the  owner,  invokes  such  proof  from  him,  by 
its  conditions,  and  when  offered  in  evidence  to  show  compli- 
ance with  the  policy,  it  is  for  this  purpose  admissible.  But, 
as  we  have  previously  stated,  it  is  not  evidence  of  the  facts; 
and  while  it  may  be  taken  in  connection  with  the  policy  as 
a  circumstance  upon  which  we  are  not  prepared  to  say  coun- 
sel could  not  comment,  yet  it  is  not  such  proof  of  ownership 
or  of  loss,  as  the  Court  should  charge  was  evidence  in  itself 
of  either.  But  in  this  case  the  aliunde  testimony  on  these 
points  was  ample  and  u neon tro verted,  and  though  the  lan- 
guage of  the  Court  was,  in  our  opinion,  erroneous,  still,  under 
the  well  settled  adjudication  of  this  Court,  it  was  not  such 
an  error  as  could  have  misled  the  jury  or  would  invoke  this 
Court  to  grant  a  new  trial. 

5.  And  the  charge  of  the  Judge,  stating  "  in  his  opinion 
Lewis  &  Brothers  had  an  insurable  interest  in  the  house  on 
Bethel's  land,"  was  not  the  proper  way  to  have  charged  the 
jury.  He  ought  to  have  stated :  "If  you  believe  from  the 
evidence  that  Bethel  entered  into  a  parol  contract  with  Lewis 
&  Brothers  to  grant  them  this  land  upon  which  their  store 
was  erected,  in  consideration  that  they  were  to  build  for  him 
a  new  house  on  an  adjoining  lot,  and,  in  pursuance  of  such 
contract,  they  entered  upon  the  land  and  built  their  store, 
and  were  in  proceas  of  completing,  in  terms  of  their  contract, 
the  store  'for  Bethel,  in  the  opinion  of  the  Court,  you  will 
find  they  had  an  insurable  interest  in  the  house  which  they 
had  erected  on  said  land.''  But,  as  this  question  was  before 
the  Court  upon  a  motion  for  a  non-suit,  and  was  made  out 
clearly  by  the  testimony,  and  submitted  to  the  jury  without 
any  evidence  by  the  defendant,  we  do  not  think,  under  the  cir- 
eumstances  and  proof  in  this  case,  the  statement  of  the  Judge 
to  the  jury  in  the  manner  in  which  it  was  charged,  was  suclk 
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an  expression  of  opinion  as  to  what  had  been  proven,  (it  be- 
ing rather  a  legal  conclusion  than  an  opinion  upon  facts,)  ai 
would  justify  this  Court  in  granting  a  new  trial;  and  we 
therefore  affirm  the  judgment  of  the  Court  below. 
Judgment  affirnied. 


John  R.  Burch  et  al.y  plaintiffs  in  error,  vs.  The  Mayor 
AND  Alderman  of  Savannah,  defendant  in  error. 

A  retail  dealer  in  goods,  wares  and  merchandise,  who  is  also  a  retailff 
of  spirituous  liquors,  and  who  has  paid  his  license  as  sach  retailer  of 
spirituous  liquors,  to  the  corporation  of  the  city  of  Savannah,  it  ook 
exempt  from  the  special  tax  laid  by  the  city  of  Savannah  npon  retail' 
ers  of  spirituous  liquors,  nor  is  such  special  tax  upon  retail  detlea 
generally  an  illegal  tax  under  the  Constitution  and  laws  of  the  Stafet 

Taxation.  Municipal  Corporations.  Before  Judge  ScHLET. 
Chatham  county.     August  1870. 

Burch  et  al,  in  April,  A.  D.,  1870,  filed  their  bill  is 
equity  against  the  Mayor  and  Aldermen  of  the  City  of  Sav- 
annah as  follows: 

"The  Mayor  and  Aldermen  of  the  City  of  Savannah,  by  0^ 
dinance  passed  the  22d  day  of  December,  1869,  ordained  thai 
on  and  after  the  first  day  of  January,  1870,  taxes  and  reveoae 
for  the  support  of  the  government  of  the  city  of  Savanoab, 
and  for  the  advantage  and  benefit  of  the  inhabitants  there- 
of, shall  be  assessed,  levied  and  raised,  at  and  after  certain 
rates  therein  specified.  And  amongst  other  other  things 
specified  in  the  third  section  of  the  said  ordinance,  itwaso^ 
dained,  that  every  retail  dealer  shall  pay  a  specifiic  tax  ^^ 
the  said  city  of  $25  00  exclusive  of  liquor  license.  AnJ 
by  the  first  section  of  said  ordinance,  it  was  provided^ 
that,  on  all  gross  sales,  of  every  kind  of  goods,  wares  and 
merchandise^  there  should  be  collected  for  the  benefit  of  tiM 
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oity,  as  aforesaid,  the  sum  of  one  half  of  one  per  centum. 
And  by  the  sixth  section  of  the  same,  the  price  of  a  license 
to  retail  spirituous  liquors  for  one  year,  was  fixed  at  the  sum 
of  $125  00.  Complainants  are  retail  dealers  of  merchan- 
dise in  said  city,  and  arc  retail  dealers  of  spirituous  liquors; 
they  respectively  carry  on  the  whole  of  their  business  at  the 
same  place  and  under  one  roof,  and  the  business  of  retailing 
spirituous  liquors  and  retailing  other  merchandise,  is  not 
separate. 

"And  they  have  respectively  paid  to  the  said  city  the 
price  of  a  retail  license  for  the  sale  of  spirituous  liquors,  for 
the  year  1870,  and  license  has  been  issued  to  them,  and  they 
have  paid  also  the  tax,  of  one  half  of  one  per  centum,  on 
the  sales  of  merchandise  by  tliem  made,  as  required  by  the 
ordinance. 

"  And  they  have  not  been  requireil  by  the  officers  of  the 
city  government  to  pay  the  specific  tax  provided  for  in  the 
third  section  of  the  said  ordinance,  until  the  18th  day  of  the 
present  month,  when  they  were  informed  by  the  Marshal  of 
the  city,  acting  under  the  direction  of  the  said  Mayor  and 
Aldermen,  that  he  was  ordered  to  notify  them  that  if  the 
said  specific  tax  should  not  be  paid  by  the  23d  of  the  present 
month,  he  would  be  compelled  to  place  them  upon  the  infor- 
mation docket,  for  a  violation  of  the  said  ordinance.  In  other 
words,  the  said  Mayor  and  Aldermen  were  about  to  proceed 
to  enforce  the  ordinance  for  the  collection  of  the  specific  tax, 
aod  by  a  proceeding  before  the  Police  Court,  to  punish  com- 
plainants for  a  failure  to  pay  the  said  specific  tax.  Said  or- 
dinance, so  far  as  it  authorizes  the  collection  of  the  said  spe- 
cific tax,  in  addition  to  the  other  taxes  above  named,  is  un- 
constitutional and  violative  of  law,''  etc. 

The  bill  proceeded  in  the  usual  form,  and  prayed  for  an 
injanction  to  restrain  the  said  Mayor  and  Aldermen  from  en- 
fisvoing  the  ordinance  for  the  specific  tax  aforesaid,  and  an 
isjunotion  was  granted  as  prayed  for. 

During  the  May  Term  of  the  said  Superior  Court,  A.  D., 
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1870,  the  "  Mayor  and  Aldermen  of  the  City  of  Savannah,'^ 
moved  to  dissolve  the  said  injunction  and  dimiss  the  bill, and 
upon  argument  had,  the  bill  was  dismissed  for  want  of  eqaitj. 
This  is  assigned  as  error. 

RuFUS  E.  Lester,  for  plaintiffs  in  error.  City  can  only 
tax  by  exprass  grant:  8  Ga.  R.,  20;  41st,  21.  Legislatioo 
limited  by  Constitution  :  8  Ga.  R.,  28.  Tax  Acts  constroed 
in  favor  of  citizen :  8  Ga.  R.,  30;  4  Mass.  R.,  145;  2  Cow. 
R.,  42;  9  Pick.  R.,  414;  3  Story  R.,  369.  Tax  must  head 
valorem:  Art.  I.,  sec.  27,  Constitution ;  41  Ga.  R.,  21.  Sav- 
annah has  no  power  to  tax  occupations :  R.  Code,  sec.  4749. 

E.  J.  Harden  ;  Hartridge  &  Chisolm,  for  defendant 
This  tax  properly  laid :  R.  Code,  sec.  4749  ;  36  Ga.  R.,  460. 
Liquor  dealing  distinct  business:  R.  Code,  sees.  4761,  4481, 
1435, 1438.  Tax  on  occupations  legal :  Acts  1868, 152, 153; 
Acts  1869,  159. 

McCay,  J. 

The  license  fee  for  retailing  liquors  is,  in  no  proper  sense, 
a  tax.  Its  object  is  not  to  raise  revenue.  It  has,  for  many 
years,  been  thought  that  this  business  was  one  dangerous  to 
the  public  peace  and  the  public  morals,  and  it  has  been  the 
uniform  practice  of  the  country  to  subject  it  to  regulations; 
require  license  from  some  public  functionary  before  it  is  en- 
gaged in,  and  to  punish,  as  a  crime,  the  pursuit  of  it  without 
the  license.  The  license  is  part  of  the  police  regulathns  d 
the  country,  and  the  fee  is  rather  intended  to  prevent  the  in- 
discriminate opening  of  such  establishments  than  to  raise 
revenue  by  taxation.  This  power  to  regulate  the  sale  of 
liquor  is  very  generally  committed,  now,  to  the  towns  and 
cities,  and  this  power  is  specially  delegated  to  the  Citj  of 
Savannah :  Revised  Code,  4761.  Nor  are  we  able  to  see  why 
a  license  to  retail  liquor  should  be  held  to  include  a  license 
to  retail  other  things  than  liquor.     As  we  understand  tht 
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sfcatements  in  this  bill,  these  parties  do  not  pretend  that  they 
are  simply  liquor  dealers.  They  admit  that  they  are  retail 
dealers  of  other  things  as  well  as  liquors.  We  can  see, 
therefore,  nothing  in  the  fact  tiiat  they  have  paid  the  liquor 
license.  As  we  have  said,  tiiat  is  not  a  tax — it  is  a  police 
regulation,  so  specially  granted,  by  the  law,  to  the  city.  Sec- 
tion 4761  of  the  Revised  Code  provides  that,  the  said  Mayor 
and  Aldermen  shall  have  the  control  and  regulation  of  all 
shops,  stores,  taverns  and  bar-rooms,  and  the  reg^dation  of 
tavern  licenses  and  licenses  to  retail  liquors.  But  it  is  said 
that  these  parties  have  paid,  first,  a  poll  tax,  second,  a  tax 
on  their  gross  sales;  and  that  this  tax  upon  their  trade,  occu- 
pation, or  business,  as  retailers,  is  a  repetition  of  one  or  the 
other  of  these  taxes. 

There  is  no  doubt  but  that,  imdei^  the  city  charter,  this  tax 
upon  the  occupation  of  a  retailer  may  be  laid.  This  Court 
8o  expressly  decided  in  36tii  Georgia  Reports,  460,  in  the 
case  of  Charlton  V8.  The  Mayor  and  Aldermen  of  Savannah* 
Section  4749  of  the  Code  provides  that,  they  may  tax  "  the 
inhabitants  of  the  city,  those  who  hold  taxable  property 
within  the  same,"  and  "  those  who  transact,  or  offer  to  tranS" 
act,  business  thereinJ^  They  may,  by  this  section,  also  tax 
real  and  personal  property,  capital  invested  in  said  city,  stocks 
in  money  corporations,  choses-in-action,  income  and  commis- 
sions derived  from  the  pursuit  of  any  trade,  profession,  fac- 
ulty, or  calling,  dividends,  bank,  insurance,  express,  and  other 
agencies,  and  all  other  property  or  sources  of  profit,  not  ex- 
pressly prohibited,  or  exempt  by  State  law,  or  competent 
authority  of  the  United  States.  Nor  do  we  see  why  the  city 
may  not  tax  the  calling,  as  well  as  the  income  from  the  call- 
ing. It  is  usual  for  governments  so  to  do.  The  United 
States  Tax  Laws  are  full  of  such  instances.  Attorneys,  doc- 
tors, merchants,  bankers,  etc.,  all  pay  a  special  tax,  as  well  as 
a  tax  upon  their  sales  apd  their  income.  The  right  of  taxa- 
tion, in  the  Legislature,  is  without  limit,  except  as  provided 
in  the  Constitution.     It  is  not  a  power  specially  granted ;  it 
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is  assumed  to  exist,  and  is  limited  by  special  clauses.  We 
can  see  no  reason,  in  the  nature  of  things^  why  a  tax  may  not 
be  laid  upon  the  land,  and  upon  the  crop,  on  the  horse,  and 
on  the  work  of  the  horse,  on  the  man,  and  on  the  inoomerf 
the  man ;  unless  there  be  some  special  limitation  of  this  power 
by  the  Constitution. 

This  Court  has  held  that  the  limitations  upon  the  taxing 
power,  in  the  Constitution,  apply  as  well  to  cities  and  townB 
as  to  the  Legislature,  and  that  all  taxes  upon  property^  when 
laid  by  a  city,  must  be  laid  ad  valorem,  and  be  uniform  upon 
all  species  of  property  taxed.     Is  this  a  tax  upon  property? 
Very  clearly,  not.     It  is  a  tax  upon  occupation  or  employ- 
ment, and  has  no  reference  to  property.     If  it  be  objection- 
able at  all  to  the  constitutional  limitations,  it  comes  more 
nearly  within  the  prohibition  of  section  29  of  Article  I.,  of 
the  Constitution,  which  prohibits  a  poll  tax,  except  for  educa- 
tional purposes,  and  limits  even  that  to  $1  00.     But  taxes 
upon  professions  and  occupations  of  skill,  as  taxes  ui)on  law- 
yersj  doctors,  photographists,  auctioneers,  bank  agents,  whole- 
sale and  retail  dealers,  peddlers,  etc.,  have  never  been,  in  this 
State,  classed  as  poll  taxes.     The  poll  tax  has  always  been 
required  of  each  of  them,  notwithstanding  the  other  tax.   If 
the  Legislature  were  to  attempt,  by  taxing  all  occupaiioMf 
practically,  to  annul  the  prohibition  against  a  poll  tax,  the 
question  made  might  arise.     Bi|t  there  is  a  clear  distinction 
between  a  tax  upon  certain  specified  businesses,  where  the 
skill  of  the  operator  is  a  source  of  profit,  or  where  the  pnb- 
lic  are  appealed  to  for  patronage  and  protection  of  a  fixed 
and  regular  business,  and  a  tax  covering  all  persons,  what- 
ever may  be  their  occupation.     Necessarily,  in  the  constnw- 
tion  of  the  Constitution,  we  are  to  take  words  as  they  hive^ 
for  years  past,  been  used  and  understood  in  Legislative  pro- 
cee<lings  in  this  State. 

The  Code,  which  was  before  the  Convention,  and  was 
adopted  by  it,  as  the  law,  makes  the  distinction  we  have  al- 
luded to,  very  clearly.     It  taxes  every  person  twenty-fif« 
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oents:  Section  806,  paragraph  3.  This  is  the  poll  tax.  It^ 
then,  by  various  paragraphs,  taxes  lawyers,  doctors,  etc.: 
Section  806,  paragraphs  1,  2,  4,  5,  6,  7,  8,  9.  So,  too,  did 
the  Legislatures  of  1868  and  1869.  And  such  has  always 
been  a  distinction,  kept  up  in  this  State.  It  is  founded^  too, 
in  fact.  The  skill,  or  education,  or  tact,  which  is  the  source 
of  profit  in  these  occupations,  is  clearly  distinguishable  from 
that  capacity  which  is  in  every  hian  to  work  for  his  support 
with  the  hands  which  God  has  given  him. 
Judgment  afiSrmed. 


Amhebst  W.  Stone,  plaintiff  in  error,  vs.  Henry  S.  Wet- 
more,  defendant  in  error. 

Pending  a  controversy,  under  a  quo  warranto^  against  one  in  possession 
of  a  public  office,  a  Court  of  Equity  has  no  jurisdiction  to  enjoin  the 
de  facto  officer  from  receiving  the  fees  of  the  office,  nor  to  appoint  m 
Receiver  to  take  and  hold  the  same  same  until  the  controversy  is  set- 
tled. 

Quo  Warranto,  Injunction,  etc.  Before  Judge  Schley. 
Chatham  County.     Chambers.     March,  1871. 

Stone  averred  that  he  was  the  Ordinary  of  Chatham  county, 
daly  commissioned,  in  possession  of  the  records  and  exercis- 
ing the  functions  of  the  office;  that  during  his  temporary 
absence  from  Savannah,  Wetmore,  without  authority  of  law, 
took  possession  of  said  office  and  records,  and  is  assuming  to 
act  as  Ordinary  and  is  receiving  the  fees  of  the  office,  which 
are  worth,  say,  $100  00  per  week.  He  filed  a  petition  for 
^pio  warranto  to  eject  Wetmore,  but  the  Court  refused  to 
grant  it,  and  that  cause  is  before  this  Court  upon  writ  of  er- 


Ajb  some  time  must  elapse  before  this  cause  can  be  finally 
cliqMsed  of,  and  as  Wetmore  is  insolvent,  he  prayed  injuno- 

Vol.  xLn--39. 
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tion  against  liis  receiving  such  fees,  ^nd  that  they  be  paid  to 
a  Receiver,  to  be  held  subject  to  the  final  decision,  of  this 
oontroversy.  This  bill  was  demurred  to,  and  the  Coort  re- 
fused to  grant  any  part  of  the  prayer.  That  is  assigned  as 
error. 

W.  Dougherty,  A.  Sloan,  A.  W.  Stone,  for  pUuntiir 
in  error. 

Hartridge  &  Chisolm,  Jackson,  Lawton  &  Bassiv- 
GER,  for  defendant 

McCay,  J. 

If  the  defendant  in  this  case  is  an  intruder  into  the  offia^ 
attempting  without  any  show  of  right  to  exercise  its  datia 
and  receive  its  fees,  if  he  is,  in  fact,  a  mere  trespasser,  witk 
DO  right  to  claim  its  proceeds,  then  any  one  who  pays  then 
to  him,  does  so  at  his  peril ;  his  acts  are  all  void,  the  receipt 
of  the  fees  cannot  hurt  the  complainant. 

But,  if,  as  must  be  assumed,  in  order  to  give  any  show  of 
foundation  for  this  bill,  he  is  a  de  facto  officer,  performing  the 
duties  of  the  position  under  such  circumstances  as  justify 
him  in  demanding  and  receiving  the  fees,  we  know  of  bo 
authority  to  justify  a  Court  of  Equity  in  interferring.  To 
do  so,  would  practically  decide  the  dispute  as  to  right  to  tk 
office. 

For  purposes  of  public  policy,  it  is  a  settled  rule  that  ii 
officer  dtfcudo  may  do  legal  acts,  though  his  title  to  the  office 
may  be  defective:  Code,  section  120.  The  same  pofali^ 
policy  which  establishes  this  rule,  prevents  the  Courts  froa 
interferring  to  disturb  the  de  facto  officer  in  the  receipt  of  the 
fees.  If  he  works  he  must  live.  The  law  authorizes  him  io 
demand  his  fees  on  the  performance  of  the  work.  The  pno- 
tice  is  universal  for  the  Ordinary  to  demand  bis  fees,  and  Boi 
to  deliver  to  the  parties  their  letters,  certificates,  etc,  until 
their  fees  are  paid.     We  should  hesitate  to  hold  an  QnJintijr 
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bound  to  do  the  duties  of  his  office  for  one  who  failed  or  re- 
fused to  pay  hira  the  fees  fixed  by  law. 

To  appoint  a  Receiver  to  take  the  fees  would  be  to  auth- 
orize the  Ordinary  to  refuse  to  perform  the  duties  of  his 
office.  Suppose  it  were  necessary,  as  it  sometimes  is,  to  en- 
force the  collection  of  fees  by  execution  or  b^  attachment,  is 
the  Receiver  to  do  this?  Is  the  Ordinary  to  issue  the  pro- 
cess in  the  name  of  the  Receiver?  Is  the  Receiver  to  sit  by 
and  take  the  fee  for  every  marriage  license,  every  set  of  let- 
ters of  administration,  every  order  or  certificate  the  Ordinary 
may  grant?  Or  is  the  Ordinary,  when  he  receives  the  fees, 
to  pay  them  over  to  the  Receiver?  It  seems  to  us  that  to  set 
up  such  a  power,  in  a  Court  of  Ciiancery,  is  to  assume  a  juris- 
diction over  constitutional  functionaries  that  is  contrary  to 
law,  contrary  to  public  policy,  and  contrary  to  all  the  auth- 
orities: 9  Paige  R.,  507;  Cooper  vs.  Reilly,  2  Sim.,  561 ;  10 
Beavan,  544,  545 ;  9  Paige,  507 ;  2  Paige,  333 ;  Edwards  on 
Receivers,  57. 

In  England,  as  a  general  rule,  a  Receiver  will  only  be  ap- 
pointed when  there  is  a  suit  pending — a  controversy  in  the 
Court :  1  Atkins,  578— except  in  some  special  crises,  as  in 
protection  of  the  interests  of  lunatics  and  infants,  and  when 
the  Court  interferes  as  the  general  guardian  of  that  class  of 
persons.  Here,  there  is  no  controversy  in  the  Court.  The 
proceeding  is  at  law,  over  a  legal  matter,  and  depending  on 
legal,  not  equitable,  rights.  The  power  to  appoint  a  Re- 
eeiver,  provided  for  in  section  265  of  the  Code,  is  not  to  the 
Chancellor,  but  to  the  Judge  of  the  Superior  Court. 

Upon  the  whole,  we  are  satisfied  that  the  demurrer  to  thia 
bill  was  properly  sustained. 

Judgment  affirmed. 
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Henry  S.  Wimberly,  plaintiff  in  error,  V8.  R.  A,  Browh 

et  aLj  defendants  in  error. 

Where  A,  as  administrator  of  C,  filed  his  bill  of  interpleader,  in  wbiek 
he  alleged  his  intestate  lefl  property  to  which  he  held  bond  for  titlei 
from  Collier,  that  the  property  had  been  sold  and  the  fund  ariooi 
therefrom  is  claimed  by  several  persons  who  allege  their  prioritieii 
who  were  made  parties,  and  on  the  hearing  it  appeared  that  one  of  tbe 
claimants  held  a  judgment  lien  against  the  vendor,  and  the  main  qoxt 
tion  was  whether  a  transferee  of  the  notes  given  for  the  parcbaN* 
money  by  such  vendor  was  entitled  to  priority  over  said  judgmeot, 
etc. : 

Held,  Under  the  facts  in  this  case,  the  verdict  of  the  jury,  decreeing  ft 
good  title  to  the  purchaser  upon  his  full  compliance  with  the  termi  ti 
sale,  and  in  favor  of  the  administrator  for  his  actual  expenditnid 
upon  the  property,  and  for  administration  fees  and  reasonable  comiid 
fees,  was  correct  But  it  was  error  to  apply  the  balance  of  the  pr*' 
cecds  arising  from  the  purchase* money  to  the  payment  of  the  nottf 
transferred  by  the  vendor  in  preference  to  the  judgment  lien  agtiiA 
such  vendor  ;  and  we  direct  the  decree  to  be  so  entered  as  to  applj 
the  balance  first  to  the  payment  of  such  judgment  lien. 

Lien  of  Judgments  and  of  Vendors.  Before  Judge  Clabk. 
Dougherty  Superior  Court.     June,  1870. 

So  much  of  this  proceeding  as  is  needful  for  an  ande^ 
standing  of  the  opinion,  is  as  follows:  Cargile  filed  his  bill 
containing  the  following  averments:  In  January,  1865,  S. 
S.  Crawford  died  in  said  county,  intestate,  and,  in  default  of 
other  administration,  it  was  cast  upon  him,  he  being  Clerkof 
the  Superior  Court.  His  household  furniture,  etc.,  were  tf- 
signed  to  the  widow  for  her  year's  support,  and  $200  00  wis 
assigned  to  her  in  lieu  of  dower.  Crawford  lefk  no  othtf 
property  but  a  house  and  lot  in  Albany.  He  bad  contioo- 
ously  occupied  said  premises  since  1858,  and  Cargile  did  not 
doubt  that  they  were  his,  though  he  could  find  no  writiif 
showing  his  title  thereto.  The  premises  needetl  repairing  to 
fit  them  for  sale,  etc.,  and  Cargile  advanced  the  money  to 
make  these  repairs.    The  rent  of  the  property,  ad  inUrih 
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had  partly  repaid  these  outlays^  leaving  a  balance  of  sayi 
$121  00  due  Cargile. 

When  Cargile  was  about  procuring  an  order  to  sell  said 
property  to  pay  Crawford's  debts,  he  was  informed  that  Col- 
lier had  sold  said  land  to  Crawford,  giving  hini  a  bond  for 
titles,  and  taking  his  notes  for  the  price.  But  he  could  find 
DO  bond,  and  Collier  says  he  has  lost  the  note.  He  agreed 
with  Collier  that  he  would  establish  the  bond  for  titles,  and 
that  Collier  should  establish  the  note,  that  he  would  sell  the 
land  and  first  pay  Collier  the  sum  due  him  for  balance  of 
purchase-money,  so  that  the  purchaser  at  the  administrator's 
sale  would  get  a  good  title.  Accordingly,  Cargile  sold  said 
land  in  May,  1867,  at  regular  administrator's  sale  for  one- 
half  cash  and  the  balance  on  credit.  Brown  bid  off  the  land 
at  $1,00C(  00,  gave  his  draft  on  Rust  &  Johnson  for  $500  00, 
which  they  accepted,  and  gave  his  note  for  $600  00,  with 
Bust  &  Johnson  as  security,  in  compliance  with  his  bid. 
But  Collier  now  claims  $750  00  as  balance  due  on  his  notes 
for  purchase-money,  whereas  Cargile  had  understood  the 
amount  to  be  but  about  $200  00.  Because  Cargile  will  not 
consent  to  pay  the  $760  00  Collier  will  not  make  a  deed  to 
the  land,  and  because  he  will  not,  Rust  &  Johnson  and 
Brown  refuse  to  j>ay  said  draft  and  note.  They  also  refuse 
to  pay  Cargile  because  Wimberly  claims  a  lien  on  said  land. 
In  1866  or  1867,  Wimberly  obtained  a  judgment  at  com- 
mon law  against  Collier,  from  which  Collier  appealed,  pend- 
ing which  appeal  Collier  sold  said  land  to  Crawford.  Wim- 
berly obtained  a  final  judgment  in  said  cause  in  December, 
1866,  against  Collier,  and  now  claims  that  said  land  is  subject 
to  the  lien  of  said  judgment.  This  judgment  is  for  more 
than  the  house  and  lot  are  worth.  Cargile  claims  that  the 
Statute  of  limitations  protects  the  land  from  that  lien.  Besides, 
one  Chafin  has  a  small  judgment,  obtained  in  April,  1866, 
DeGraffenried  holds  another,  obtained  in  January  1861,  and 
Fears  another  obtained  in  1860,  all  against  Crawford.  Craw- 
ford also  owes  other  debts  not  in  judgment.     Because  of  the 
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insolvency  of  the  estate  and  the  difficulty  presented  by  wA 
facts,  he  prayed  that  all  of  said  parties  be  made  defendants 
to  the  bill,  that  the  exact  amount  due  to  Collier  be  ascer- 
tained, that  Brown  and  Rust  &  Johnson  be  decreed  to  ptf 
that  sum,  and  thus  make  the  title  in  Brown  good,  that 
the  lien  against  Collier  be  decreed  never  to  be  a  lien  ob 
these  premises,  and  that  the  balance  of  the  fund  be  appfo- 
priated  according  to  law,^r6^  p&ying  his  expenses  of  admin* 
istration,  and  the  attorney's  fees  for  this  bill. 

On  the  trial,  Cargile  testified  to  his  claims  as  set  forth  in 
the  bill.  The  record,  and  judgment  of  Wimberly  agaimi 
Collier  was  shown,  as  stated.  Mr.  Oliver  then  testified  thtft 
he  held  a  note  in  favor  of  DeGrafTenreid,  against  Collier,  and 
Collier  gave  him  Crawford's  note  for  $750  00  for  said  plI^ 
chase-money,  as  collateral  security  therefor,  instructing  hin 
to  collect  this  note  from  Crawford,  pay  Collier'^  note  to  De- 
Grafienreid,  and  send  him.  Collier,  the  balance  of  Crawfbrd'i 
note.  Wimberly's  counsel  objected  to  this  evidence,  upon 
the  ground  that  Wimberly's  lien  was  older  than  Colliert 
sale  to  Crawford,  and  that  no  contract  made  by  Collier,  after 
said  lien  attached,  could  affect  said  lien.  The  olgectioo  wtt 
overruled. 

All  other  questions  being  waived,  and  no  issues  of  fad  ex- 
isting as  to  the  Tnode  of  distribution,  the  Court  was  asked  t» 
instruct  the  jury  how  to  find.  He  instructed  them  to  pay 
the  administrator  and  the  attorney's  fees,  then  pay  Collier^f 
balance  of  purchase-money  to  DeGrafienreid,  till  his  debi 
was  paid,  and  the  remainder  to  Collier,  and  the  surplus  to 
Crawford's  children,  who  had  claimed  it,  under  the  Hoaw- 
stead  Act.  To  raise  this  fund.  Brown's  obligations  were  to 
be  paid,  and  Cargile  was  to  make  Brown  a  title,  and  Wim- 
berly's fi,  fa.  was  to  be  perpetually  enjoined.  The  decree 
was  taken  accordingly. 

Wimberly's  counsel  excepted  to  said  directions,  and  assign* 
them  as  error. 
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H.  Morgan,  for  plaintiff  in  error. 
G.  J.  Wright,  for  defendants. 

LOCHRANE,  C.  J. 

This  was  a  bill  brought  by  Cargile,  as  administrator  of 
Crawford,  showing  that  his  intestate  lefl  property  in  the  city 
of  Albany,  to  which  it  appeared  he  held  bond  for  title  from 
one  N.  W.  jollier,  for  which  his  notes  were  outstanding.  The 
property  was  sold  at  administrator's  sale,  and  was  purchased 
by  Brown,  who  complied  with  the  terms  of  the  sale,  and  the 
fund  now  due  and  arising  from  such  sale  is  the  subject  matter 
of  this  controversy.  The  notes  outstanding  for  the  purchase* 
money  are  about  $700  00,  and  it  further  appears  that  Wim- 
berly, the  plaintiff  in  error,  claims  a  lien  of  judgment  ob- 
tained at  common  law,  in  1856  or  1857,  upon  which  an  appeal 
has  been  entered,  and  final  judgment  obtained  against  said 
Collier.  The  bill  makes  the  various  creditors,  of  whom  there 
are  outstanding  many  and  for  various  amounts,  parties, 
requiring  them  to  come  into  Court  and  adjudicate  their  said 
claims  according  to  their  priorities.  The  bill  also  alleges  cer- 
tain amounts  due  to  the  administrator  for  actual  expenses 
paid  out  upon  the  property,  and  prays  a  perpetual  injunction 
against  the  inforcement  of  Wimberly's^  /a.,  upon  the  ground 
that  Collier  had  aliened  a  large  amount  of  other  property 
sinoe  the  sale  of  the  property  in  dispute.  Upon  the  final 
hearing  of  the  case,  the  jury  found  a  decretal  verdict  requir- 
ing Brown  to  pay  the  purchase- money  and  interest;  also,  de- 
creed the  payment  of  the  amount  due  the  administrator  for  ex- 
penses and  such  compensation  as  he  was  entitled  to,  as  such 
administrator,  first  to  be  discharged  out  of  said  fund;  next, 
that  he  be  paid  his  reasonable  expenses  for  counsel  fees  in 
and  about  the  litigation,  and  that  the  balance  be  paid  to  the 
notes  for  the  purchase-money,  and  then  to  the  fi.  fa.  in  favor 
of  Wimberly. 
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In  the  opinion  we  entertain  of  this  case,  we  hold  that  the 
verdict  of  the  jury  under  the  facts  was  correct,  in  part,  so  hi 
as  it  found  in  favor  of  decreeing  a  title  to  Brown  to  the  prem- 
ises in  dispute  upon  his  compliance  with  the  terms  of  sale, 
and  upon  full  payment  of  the  principal  and  interest  due  to 
the  administrator;  and  also  in  finding  that  the  amounts  doe 
to  such  administrator  for  his  exi>enditure8,  administration 
fees,  and  reasonable  attorney's  fees,  to  be  fixed  by  the  Court, 
be  paid;  but  the  Court  erred  in  sustaining  such  verdict  ap- 
plying the  balance  of  the  proceeds  of  the  sale  tf^  the  notes 
due  Collier  as  a  priority  over  the  lien  of  the  judgment  held 
by  Wimberly.  And  we  direct  that  the  decree  in  this  case 
be  so  moulded  as  to  pay  the  balance  over  to  the  extinguish- 
ment of  this  fi.  fa.  The  lien  of  this  judgment  at  commoo 
law,  pending  the  appeal  attached  to  all  property  belonging 
to  Collier  at  the  time  of  its  rendition,  so  far  as  to  prevent  its 
alienation.  And  inasmuch  as  the  title  remained  in  Collier, 
his  transfer  of  the  notes  due  for  the  purchase-money  did  not 
give  such  note  by  such  transfer  as  collaterals,  a  priority  over 
such  judgment  fixed  by  its  rendition  at  common  law.  As  to 
the  rights  or  equities  in  the  alienation  of  other  property  bf 
Collier,  we  are  not  called  upon  to  decide,  as  such  purchasen 
are  not  parties  to  this  bill,  and  their  respective  rights  not  in 
controversy  before  us.  In  the  case  made,  the  lien  of  judg- 
ment upon  this  property,  held  under  bonds  for  titles  by  Craw- 
ford, was  not  displaced  by  the  sale  of  Collier  to  Crawford, 
Dor  could  it  give  to  the  notes  given  for  the  purchase-moDCj 
a  priority  over  such  lien  of  judgment. 

Judgment  affirmed. 
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Nathan  Braswell,  plaintiff  in  error,  va.  The  State  op 

Georgia,  defendant  in  error. 

1.  Wheii)  in  a  trial  for  marder)  the  defendant  offered  testimony  in  rela- 
tion to  the  character  of  the  house  (being  a  house  of  ill-famct)  where 
the  homicide  was  committed,  which  was  rejected  by  the  Court: 

ffdd,  That  this  was  not  error,  as,  under  the  facts,  it  was  not  relevant  to 
the  insue  in  the  case. 

2.  When  the  Judge  refused  to  charge  the  jury :  "  If  the  deceased  said 
the  prisoner  stole  the  lamp,  and  deceased  called  him  a  damned  liar, 
and  deceased  rose  up  and  put  his  hand  in  his  pocket  and  advanced  to- 
ward defendant,  that  such  conduct  was  sufficient  to  excite  the  fears  of 
a  reasonable  roan :" 

Held,  That  this  was  not  error ;  for  such  question  was  one  for  the  jury  to 
find,  upon  all  the  proof  in  the  case. 

8.  When  the  Court  g«ve  the  converse  of  this  proposition  in  charge,  recit- 
ing the  facts,  but  not  all  the  facts,  which  showed  the  intent,  whether 
the  act  was  done  by  malice,  and  concluded  by  telling  the  jury,  if  they 
found  the  facts  recited  to  be  true,  the  case  was  murder : 

Meld,  That  this  was  error  in  the  Court,  and  not  the  proper  manner  of 
presenting  the  question  to  the  jury  for  their  adjudication,  under  the 
law  of  this  State. 

4.  When  the  facts  of  the  case  show  clearly  that  the  act  of  the  killing  was 
without  any  legal  provocation,  and,  in  fact,  constituted  the  crime  of 
murder,  under  the  law : 

Held,  That  this  Court  will  not  interfere  to  set  aside  the  verdict  for  a 
charge  of  the  Court,  though  expressed  in  language  too  strong  against 
the  accused,  if,  from  all  the  evidence,  this  Court  is  satisfied  with  the 
verdict. 

Criminal  Law.  Murder.  Tried  before  Judge  Clarke. 
Dougherty  Superior  Court.     June,  1870. 

Braswell  was  charged  with  having  murdered  one  Lockley 
with  a  gun.  A  physician  testified  for  the  State,  that  Lockley 
die<l  on  the  day  stated,  from  a  gunshot  wound  in  his  breast. 
On  cross-examination,  he  said  that  the  character  of  the  wo- 
men at  the  house  where  Lockley  was  killed  '*  was  none  of 
the  best."  Another  witness  for  the  State  gave  this  account 
of  the  killing:  Witness  and  a  woman  named  Hickerty, 
were  present  at  her  house,  and  deceased  was  there,  about  four 
feet  from  bim^  sitting  down.     Prisoner  came  to  the  door,  and 
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Polly  Kerbro  ste)>ped  up  to  the  door  and  asked  deceased  if 
prisoner  was  not  the  man  who  stole  his  lamp.  Prisoner,  at 
that  time,  was  outside  the  door.  Deceased  said  he  was  the 
man  who  stole  the  lamp.  Prisoner  was  at  the  door,  and  said 
if  deceased  said  he  stole  the  lamp,  he  was  a  damned  liar.  De- 
ceased rose,  ran  his  right  hand  in  his  right  pocket^od 
prisoner  steppe<l  in  on  the  floor  and  shot  deceased  immediatelj. 
The  pistol  was  not  more  than  two  feet  from  deceased  wheo 
prisoner  fired  it,  and  deceased's  hand  was  then  in  hispockel, 
but  he  drew  no  weapon.  Prisoner  ran.  It  was  about  eight 
or  nine  o'clock,  p.  M. ;  there  was  a  light  in  the  fire-place. 
The  house  was  a  double  house.  Polly  lived  in  one  end  and 
Hickerty  in  the  other.  Another  witness  gave  substantially 
the  same  version  of  the  affair.     The  State  closed. 

During  the  examination,  defendant's  counsel  asked  the 
State's  witness  if  said  house  was  not  a  house  of  ill-fame, 
kept  by  white  women  for  the  accommodation  of  whites  and 
blacks,  and  whether  deceased  and  his  associates  frequented 
them.  But  the  Court  would  not  allow  the  question  answered. 
The  requests  to  charge  and  the  charge,  as  given,  ap|)earia 
the  motion  for  new  trial.  Defendant  was  found  guilty  of 
murder.  His  counsel  moved  for  a  rule  nisi  for  a  new  trial 
upon  the  following  grounds: 

1st.  The  Court  erred  in  rejecting  evidence  of  the  character 
of  the  house. 

2d.  The  Court  erred  in  refusing  to  charge  that,  if  deceased 
said  that  prisoner  stole  the  lamp,  and  deceaseil  called  him  a 
damned  liar,  and  deceased  rose  up  and  put  his  hand  into  bis 
pocket  and  advanced  towards  defendant,  such  conduct  wae 
sufficient  to  excite  the  fears  of  a  reasonable  man ;  and  in 
charging  that  such  facts  were  not  sufficient  to  excite  the  fean 
of  a  reasonable  man ;  that  if  deceased  said  defendant  stole 
the  lamp  and  defendant  called  him  a  damned  liar,  and  de- 
ceased rose  up  and  put  his  hand  in  his  pocket,  and  defendant, 
advancing  with  a  drawn  pistol  in  his  hand,  immediately  sboi 
deceased  and  death  ensued,  it  was  murder. 
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3.  The  Court  erred  in  charging :  Malice  is  implied  in  all 
oases  where  the  slayer  takes  life  for  words,  threats,  menaces, 
etc. ;  as  if  A  call  'B  a  rogue,  and  B  shoots  A  down  on  the 
spot,  without  other  provcx^ition,  it  is  malice. 

The  Court  refused  to  grant  thp  rule  nisi,  and  this  refusal 
and  said  averred  errors  are  the  grounds  relied  upon  here. 

D.  H.  Pope,  George  Kimbrough,  by  S.  B.  Spencer, 
for  plaintiff  in  error. 

R.  H.  Whitely,  by  E.  P.  Howell  and  the  Reporter, 
for  the  State. 

LOCHRANE,  C.  J. 

1.  This  was  an  indictment  for  murder,  in  Dougherty  Su- 
perior Court,  and  a  verdict  of  guilty  and  motion  for  a  new 
trial.  The  first  ground  of  error  is  predicated  upon  the  re- 
fusal of  tiie  Judge  to  admit  evidence  in  relation  to  the  char- 
acter of  the  house  and  its  inhabitants,  where  the  homicide 
took  place.  In  the  opinion  of  the  Court  this  evidence  was 
not  material  or  pertinent  to  the  issue.  Conceding  i^to  be  a 
house  of  ill-fame,  it  had  nothing  to  do  with  the  guilt  or  in- 
nocence of  the  prisoner.  If  parties  frequent  houses  of  dis- 
reputable character,  or  place  themselves  in  the  association  of 
their  inmates,  the  character  of  the  houses  is  no  excuse  for  any 
act  of  crime  or  violation  of  law  committed  therein;  except 
such  act  grows  out  of  jealousy,  conduct  or  connection  with 
parties  therein,  and  is  material  to  show  the  feeling  of  the 
parties  in  immediate  connection  with  the  homicide.  Under 
the  facts  in  this  case,  the  character  of  the  house  or  connection 
with  its  inmates  had  nothing  to  do  with  the  transaction. 

2.  The  second  ground  is  the  refusal  of  the  Judge  to  charge: 
''That,  if  deceased  said  the  prisoner  stole  the  lamp,  and  de- 
fendant called  him  a  damned  liar,  and  deceased  rose  up  and 
put  his  hand  in  his  pocket  and  advanced  toward  defendant, 
BQch  conduct  was  sufficient  to  excite  the  fears  of  a  reason- 
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able  man."  We  do  not  think  the  Court  erred  in  refusing  this 
charge.  It  was  the  province  of  the  jury  to  determine  whether 
the  acts  of  the  deceased  were,  or  were  not,  sufficient  to  excite 
such  reasonable  fears  ai^would  jhstify  the  iiomicide.  It  ap- 
pears from  tlie  record  that,  in  response  to  such  request,  the 
Judge  charged  the  jury,  that  such  circumstances  were  not 
sufficient  to  excite  the  fears  of  a  reasonable  man.)^«  Under 
the  Code,  section  4265,  it  is  laid  down  :  "A  bare  fear  of  any 
of  those  offenses,  to  prevent  which  the  homicide  is  alleged  to 
have  been  committed,  shall  not  be  sufficient  to  justify  the 
killing.  It  must  appear  that  the  circumstances  were  suffi- 
cient to  excite  the  fears  of  a  reasonable  man."  The  testi- 
mony shows  that  after  tlie  prisoner  called  the  deceased  i 
"damned  liar,"  he  rose,  put  his  hand  in  his  pocket  and  ad- 
vanced toward  the  defendant.  Under  these  facts,  was  the 
Court  authorized,  in  charging  the  jury,  that  such  circum- 
stances were  not  sufficient  to  excite  the  fears  of  a  reasonable 
man?  This  Court,  at  the  present  term,  in  the  caseoffifr 
phen  D,  Mitchell  vs.  The  State,  in  an  indictment  for  an  a^sauh 
with  intent  to  murder,  held,  that  "  the  putting  the  hand  in 
the  pocl^et  by  the  party  when  assailed,  did  not  justify  the 
assailant  in  beating  him  ;  that  it  required  some  act  or  appc^^ 
ance  of  drawing  a  weapon.  Men  must  depend  on  something 
more  than  this,  without  the  assistance  of  threats.  There 
must  be  some  apparent  preparation  to  draw  a  weapon ;  som^ 
thing  showing  the  party  has, jnjact.  a  weapon;  something 
more  than  imagination  or  bare  fear  to  justify  or  palliate  acts 
of  violence  to  tlie  person."  Under  this  ruling,  u|K)n  exami- 
nation of  the  testimony,  the  fear  excited  by  putting  the  hand 
in  the  pocket  was  only  a  bare  fear  that  he  might  drawn 
weapon,  or  that  he  had  a  weapon  ;  but  was  not  sufficient,  jn 
itself,  to  justify  the  taking  of  human  life.  This  act  of  de- 
ceased, the  prisoner  havipg  his  pistol  drawn  at  the  tirge,  was 
not  such  an  act  as  justified  the  homicide.  Tlie  charge  of  the 
Court  in  this  case  was  the  converse  of  the  proposition  re- 
quested, and,  under  the  rule  laid  down  in  27  Cfeorffia,^ 
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converse  of  a  proposition,  provided  the  proof  preponderates 
that  way,  wasiield  by  this  Court  not  to  be  error.  Such  view 
excludes,  howjever,  in  cases^of  murder,  the  question  of  intent 
or  malice  from  the  jury,  and  we  think  the  Court  erred  in  its 
farther  elmrgiug  the  jury,  that,  the  facts  made  the  act  mur- 
der. 

3.  The  third  ground  of  error  is,  that  the  Judge  charged 
that  malice  is  implied  in  all  cases  where  the  slayer  takes  life 
for  words,  threats  or  menaces,  without  other  provocation. 
Such  we  hold  to  be  within  the  meaning  of  section  4259  of 
the  Co<le;  25  Georgia,  210;  39  Georgia,  31;  24  Georgia, 
298.  Malice  is  implied  from  any  deliberate  act,  however 
sudden:  3  Kelly,  326.  Deliberate  killing,  with  great  pro- 
vocation, is  murder;  that  words,  threats  and  menaces  are  in- 
sufficient, is  lield  in  28  Georgia,  203,  219;  29  Georgia,  607. 
Code,  section  4256,  says :  "  Malice  shall  be  implied  where  no 
considerable  provocation  appears."  And  section  4259,  in  de- 
fining voluntary  manslaughter,  declares:  "Provocation  by 
words,  threats,  menaces,  or  contemptuous  gestures  shall,  in 
no  case,  be  sufficient  to  free  tlie  person  killing  from  the  guilt 
and  the  crime  of  murder."  The  law  demands  some  actual 
assault,  or  an  attempt  to  commit  a  serious  personal  injury,  or 
other  equivalent  circumstances;  and  such  equivalent  circum- 
stances must,  in  effect,  be  equal  to  an  assault,  or  an  attempt 
to  commit  a  serious  personal  injury.  For  the  same  section 
declares  provocation  by  words,  threats,  menaces,  or  con- 
temptuous gestures  not  to  be  equivalent;  for  these,  in  no 
case,  shall  be  sufficient  to  reduce  the  killing  from  the  guilt 
and  crime  of  murder.  In  the  case  of  Mitchell  decided  at 
this  term,  this  Court  held,  that  newspaper  articles,  though 
slanderous,  and  scattered  through  every  household,  were  in- 
sufficient to  justify  an  assault  and  battery;  and,  upon  like 
reasoning,  abusive  words  would  not  justify  a  homicide,  but, 
under  the  facts  in  this  case,  the  abusive  language  came  from 
the  prisoner,  and,  from  the  proof,  no  answer  was  made  by, 
the  deceased.     We  have  already  held  that  his  acts  did  not 
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justify  the  homicide,  and  the  Code,  section  4259,  says  the 
provocation  was  insufficient.  In  24  Georgia,  305,  this  Court 
held  that  the  terms  of  the  law,  to  commit  a  serious  persooil 
injury  on  the  person  killing,  means  a  bodily  injury,  and  not 
a  personal  affront  or  personal  wrong.  But  if  we  take  the 
words  of  deceased,  that  the  prisoner  was  the  person  who 
'^  stole  the  lamp,"  and  regard  this  accusation  as  the  primaiy 
affront,  there  is  still  nothing  in  that  to  reduce  the  crime;  and 
the  reply  of  the  prisoner,  coupled  with^his  liaving  aj)i^ 
drawn,  exhibited,  in  the  opinion  of  the  Court,  such  delibe^ 
ation  as  authorize  the  verdict  in  this  ease. 

4.  And,  being  satisfied  with  the  verdict  upon  the  facte,  wc 
affirm  the  judgment. 

Judgment  affirmed. 


^ 


Jesse  Robinson  et  cU.,  plaintiffs  in  error,  vs.  Covington 
Dumas,  administrator,  defendant  in  error. 

The  judgment  of  this  Court  at  the  December  Term,  1869,  in  the  ctme 
then  pending  between  the  parties  in  this  very  matter,  was  a  final  jadp 
ment  upon  the  points  made  in  the  affidavit  of  illegality,  and  now  tffh 
brought  before  this  Court,  and  the  Court  below  did  not  err  in  dismitt* 
ing  the  illegality. 

Res  Adjudicata,  Before  Judge  Clarke.  Calhoun  Su- 
perior Court.     September  Terra,  1870. 

This  cause  was  here  at  December  Term,  1869.  See  Du- 
mas, administrator,  vs.  Robinson,  et  a/.,  40  Georgia  Reports, 
349.  The  judgment  below  was  then  reversed,  upon  th« 
ground  that  the  Court  below  erred  in  passing  on  but  a  pfft 
of  the  issue  submitted  to  him,  and  because  it  did  not  appetf 
that  the  consideration  of  the  debt  upon  which  the  judgment 
was  founded  was  slaves^  or  the  hire  of  slaves,  and  that  tfce 
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Court  ought  to  have  ordered  the  Ji.  fa.  to  proceed  for  one- 
third  of  the  amount  due  on  the  judgment. 

When  the  remiiitiur  was  returned  to  the  Court  below,  he 
ordered  it  entered  upon  the  minutes,  that  the  Ji.  fa.  be  cred- 
ited with  two-thirds  of  the  amount  due  thereon,  and  proceed 
for  the  other  third.  When  the  illegality  case  was  called^ 
Dumas'  counsel  moved  to  dismiss  it,  because  by  the  judgment 
of  the  Supreme  Court,  already  made  the  judgment  of  the 
Court  below,  the  matter  was  res  adjudicata.  On  that  ground 
the  Court  dismissed  the  illegality.  That  is  assigned  as  er- 
ror. 

B.  S.  WoRRiLL,  E.  L.  Douglass,  C.  B.  Worrill,  by  R. 
H.  Clark,  for  plaintiffs  in  error. 

Vason  &  Davis,  R.  H.  Lyon,  Hood  &  Kiddoo,  for  de- 
fendant in  error. 

McCay,  J. 

The  judgment  of  this  Court  on  the  issue  tendered  by  the 
defendant  in  this  affidavit  of  illegality  was  as  follows :  Dte 
tribunal  to  which  the  question  had  been  referred  had  decided 
that  the  evidence  before  him  showed  a  part  of  the  considera- 
tion of  the  debt  to  be  slaves,  but  he  further  decided  that,  as 
the  evidence  did  not  show  what  part  of  it  was  slaves,  he 
would  refer  it  to  a  jury. 

Tliis  Court,  upon  this  point,  at  December  Term,  1869,  re- 
versed the  judgment  of  the  Court  below  on  two  grounds: 

1st.  Til  is  Court  held  that  the  evidence  did  not  show  the 
consideration  to  be  slaves,  and  that  the  Court  ought  to  have 
ordered  the  judgment  to  proceed  for  the  one-third  not  paid. 

In  our  judgment  that  settled  the  dispute.  It  would  be 
very  unfair  to  keep  open  this  part  of  the  dispute  and  close 
up  the  claim  of  the  plaintiff  for  the  two-thirds  he  said  was 
not  paid.  If  there  is  to  be  a  reliearing  upon  one  point,  it 
•irould  be  only  fair  to  open  the  other.     But  the  Judge  only 
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obeyed  the  order  of  this  Court  in  directing  the  execution  to 
proceed  for  the  one-third^  as  it  was  the  clear  judgment  of 
this  Court  that  he  shouhl  so  do.     We  therefore  affirm  bb 
judgment  in  dismissing  this  illegality. 
Judgment  affirmed. 


W.  A.  Hatcheb,  plaintiff  in  error,  V8.  Milly  Cuteb,  de- 
fendant in  error. 

Where  two  minor  children  were  bound  as  apprentices  by  the  Ordinsrfof 
Calhoun  county,  and  the  order  stated  that  it  was  made  npon  the  wIi^ 
ten  consent  of  the  parent,  and  on  a  habeas  corpus  by  the  parent,  there 
was  evidence  strongly  indicating  that  the  parent  had  been  impoied 
upon  and  did  not  understand  the  purport  of  the  writing,  and  the  Jodge 
awarded  the  children  to  the  parent: 

Held  J  Thhi  this  was  no  abuse  of  the  discretion  of  the  Coart. 

Habeas  Corpus.  Minors.  Fraudulent  Judgments.  Be- 
fore Judge  Clarke.  Calhoun  Superior  Court.  September 
^fierm,  1870. 

Milly  Cutts,  a  negro,  signed  the  following  paper: 

"  GEORGIA— Calhoun  County  : 

"I,  Milly  Cutts,  do  hereby  agree  that  my  children  maybe 
bound  out  to  W.  A.  Hatcher  and  W.  T.  Wilkerson. 

rrs   ,  "  MILLY JSf CUTIS." 

A  est:  m^jj^ 

ni8 

"A.  D.  M  Howard." 

mark. 

Thereupon,  Hatcher  applied  to  the  Ordinary  of  said  coiin^i 
in  July,  1870,  represented  that  her  children,  Mary,  nineyetn 
old,  and  Aaron,  three  years  old,  had  no  parents  in  the  coaaty; 
(their  mother  being  in  jail,  for  stealing,  in  Sumter  county;) 
that  they  had  no  means,  and  were  likely  to  become  chargei- 
ble  to  the  county,  and  prayed  that  they  be  bound  over  io  hiiDf 
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as  apprentices,  till  they  were  twenty-one  years  old,  respec- 
tively. Upon  the  production  of  said  consent,  and  proof  of 
the  facts  stated  in  the  petition,  the  Ordinary  bound  them  to 
Hatcher,  pursuant  to  the  prayer. 

In  September,  1870,  Milly  Cutts  sued  out  Imheaa  corpus 
against  Hatcher  to  regain  possession  of  said  children.  He 
answered,  setting  up  said  consent  and  judgment  as  his  justi- 
fication for  holding  them.  This  consent  Milly's  counsel  tra- 
versed. 

When  the  cause  came  on  for  hearing,  Hatcher  moved  to 
dismiss  tlie  warrant,  because,  by  his  answer,  it  appeared  that 
he  had  custody  of  the  children  under  the  order  of  a  Court 
having  jurisdiction,  etc.     This  motion  was  overruled. 

Milly  then  testified,  that  in  July,  1870,  she  was  working 
for  Hatcher  at  fifty  cents  per  day,  and  had  her  five  children 
with  her;  that  Cutts  came  with  a  warrant  from  Sumter 
county,  cliarging  her  with  having  stolen  $600  00  from  him, 
and  was  about  to  carry  her  to  Sumter  for  trial.  Before  go- 
ing, she  agreed  that  Hatcher  should  have  the  care  of  these 
children  till  she  returned,  and  she  did  not  understand  that 
she  was  agreeing  to  more  tlian  this  when  she  signed  said 
paper.  She  admitted  that  she  left  them  without  any  food  or 
means  of  support.  She  further  said  that  a  Mr.  Ansley  had 
taken  her  from  jail,  by  standing  her  securitj^  and  that  she 
had  agreefl  to  live  with  Cutts,  her  former  master,  and  work 
oat  the  stolen  money,  and  that  she  wished  to  carry  her  chil- 
dren with  her. 

Cutts  testified,  that  he  had  agreed  to  take  Milly  and  her 
children  and  keep  them  while  she  worked  out  said  $600,  and 
that  he  would  do  so ;  that  she  was  a  good  hand  on  a  farm. 

Hatcher  testified,  that  when  Milly  was  about  to  be  taken 
away,  as  aforesaid,  she  asked  him  to  take  care  of  her  chil- 
dren, and  he  said  he  would,  if  the  Ordinary  would  bind  them 
to  him ;  that  he  went  to  the  Ordinary,  who  said  he  would 
bind  them  to  liim  if  their  mother  consented,  and  wrote  out 
said  paper  for  her  to  sign ;  that  he  took  the  paper  to  her 

Vol.  zlix— 40. 
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and  read  it  over  to  her,  and  she  signed  it,  saying  she  UQde^ 
stood  it.  The  Court  asked  Hatcher  what  he  said  to  her  in 
explanation  of  said  paper,  and  he  said  he  told  her  it  was  an 
agreement  that  he  should  take  care  of  her  children.  (It  ip- 
peared  that  Wilkerson  had  the  other  three  children.) 

Howard  testified,  that  he  understood  the  paper,  and  that 
Milly  said  she  did ;  that  she  said  she  wished  Hatcher  to  have 
these  children ;  that  something  was  said  about  her  returniog, 
but  he  did  not  remember  what. 

The  Court  ordered  the  children  to  be  returned  to  her. 
This,  and  his  refusal  to  dismiss  the  writ  on  the  said  molioo, 
are  assigned  as  error. 

Vason  &  Davis,  by  R.  H.  Clark,  for  plaintiff  in  errw. 

Lyon,  DeGraffenreid  &  Irvin,  by  Z.  D.  HABBisa5| 
for  defendants. 

McCay,  J. 

The  testimony  of  Milly  Cutts,  with  the  admission  of  the 
defendant,  in  his  reply  to  the  inquiry  of  the  Judge,  pretty 
strongly  shows  that  the  order  of  the  Ordinary  was  improp- 
erly procured.  The  evidence  all  shows  that  the  Ordinary 
would  not  have  passed  the  order  without  the  consent  of  the 
mother,  and  the  defendant  admitted  to  the  Judge  what  tbo 
mother  testified  to,  on  oath :  that  she  was  not  informed  of  the 
contents  of  the  paper;  that,  on  the  contrary,  she  was  misled 
as  to  its  meaning.  If  this  be  so,  the  order  might  be  collat* 
orally  attacked,  since  it  was  fraudulently  procured. 

We  arc  free  to  say  that  we  do  not  think  the  mother  in  a 
very  good  condition  to  take  care  of  these  children,  and  we 
fear  that  their  condition  will  not  i>e  bettered  by  deliveriog 
them  to  her.  Still,  the  law  leaves  this  with  the  Judge,  and 
it  is  not  our  province  to  interfere  with  his  judgment,  on  (he 
facts,  unless  the  case  against  his  judgment  be  a  strong  oot 
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It  must  be  a  case  of  abuse  of  discretion  to  make  his  judg- 
ment illegal.     It  is  only  over  errors  of  law  that  this  Court 
has  jurisdiction :  Starr  vs.  Barton,  34  Georgia  Reports,  99. 
Judgment  affirmed. 


Gbeen  B.  Faircloth  et  al,,  plaintiffs  in  error,  m.  N.  P. 
Bbinson,  administrator,  defendant  in  error. 

Where  A.  made  her  will,  in  1860,  in  which  she  gave  $1,000  00  to  S.,  as 
tmstee  for  her  grand-children,  and  appointed  S.  also  executor  of  her 
will,  and  daring  the  life  of  S.  it  was  claimed  in  defense  of  this  action, 
broaght  to  recover  the  legacy  from  B.,  the  administrator,  de  bonis  non, 
etc,  that  he,  S.,  bad  paid  this  amount,  and  upon  the  trial,  in  support 
of  Bach  defense,  it  appeared,  by  the  proof  of  a  Confederate  States  de- 
pository, that  S.  bad  invested  certain  funds  in  four  per  cent,  certifi- 
cates of  such  Confederate  States,  the  trustee  not  stating  for  whom ; 
and  also  a  loose  paper  memorandum,  containing  an  entry,  in  his  hand- 
writing, of  such  fact  being  for  the  complainants,  and  there  was  proof 
of  the  bonds  not  being  found,  etc.,  and  counter-testimony  of  an  order 
granted  by  the  Judge  of  the  Superior  Court  authorizing  such  invest- 
ment for  the  estate,  and  other  cestui  que  trusts  by  name,  but  not  these 
complainants,  and  his  returns,  and  the  jury,  upon  the  facts,  found  for 
the  defendants,  and  a  motion  for  a  new  trial  was  overruled  by  the 
Court: 

Meld,  That,  under  the  facts  in  this  case,  the  Court  erred  in  overruling 
the  motion  for  a  new  trial,  upon  the  ground  that  the  evidence  was  not 
sufficient  to  show  that  the  money  had  ever  been  separated  from  the  es- 
tate and  paid  to  himself,  as  the  trustee  for  the  Faircloth  children. 

Administrators  and  Executors.     Before  Judge  Clarke. 
Dougherty  Superior  Court.     June  Term,  1870. 

(The  opinion  gives  all  the  facts  necessary  for  understand- 
ing it) 

Stbozieb  &  Smith,  for  plaintiflfs  in  error. 

Wbioht  &  Wabren^  for  defendant. 
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LOCHRANE,  C.  J. 

This  case  arises  out  of  a  bill  of  iiiter[)leader,  filed  hj 
Brinsou,  as  executor  of  Sarah  Foreland.  The  will  of  Sarah 
Foreland  gave  to  J.  L.  B.  Scarborough,  iu  trust  for  Reddio 
Faircloth  and  others,  her  grand-sons,  $1,000  00,  which  he 
was  authorized  to  loan  out  and  apply  the  yearly  proceeds  for 
the  benefit  of  the  cestui  que  trusts,  to  be  turned  over  to  them 
as  they  became  of  age;  and,  iu  case  there  was  not  sufficient 
arising  from  the  sale  of  property  directed  to  be  sold  by  the 
will,  the  deficiency  was  to  be  made  up  out  of  the  share  of 
Scarborough.  By  the  ninth  item  of  said  will,  ScarboroQgh 
was  appointed  one  of  the  executors.  This  will  was  executed 
in  July,  1860,  and  after  the  death  of  the  testatrix,  Scarbor- 
ough qualified  as  the  sole  executor,  and  took  into  his  (xases- 
sion  the  whole  estate.  After  his  deatii,  Brinson  qualified  and 
undertook  the  execution  of  so  much  of  the  will  as  was  left 
unexecuted.  This  suit  originated  iu  the  Court  of  Ordinaiji 
by  rule,  requiring  him  to  show  cause  why  he  should  not  pay 
over  the  $1,000  00  and  interest  claimed  by  the  l^atees,  un- 
der the  will  of  the  testatrix.  Upon  the  hearing,  the  Ordi- 
nary ordered  the  money  to  be  paid,  upon  tiie  legatees  execu- 
ting a  refunding  bond.  This  decision  was  appealed  from  to 
the  Superior  Court.  This  bill  alleges  that  the  Ordinary  had 
no  right  to  issue  such  judgments  and  presents  other  claimaots 
not  represented  before  the  Ordinary,  and  makes  all  partiesat 
interest  parties  to  the  bill,  etc. 

Upon  trial,  it  appeared,  upon  the  part  of  the  plaintiff  in 
error,  that  under  the  7th  section  of  the  will  of  Sarah  Fore- 
land, they  were  entitled  to  $1,000  00  specific  legacy.  The 
defendant,  in  discharge  of  this  liability,  set  up  that  Scarbo^ 
ough,  as  executor  under  the  will,  had  sold  property  belonging 
to  the  estate,  and  had,  as  trustee  of  said  plaintiffs  in  error, 
received  from  himself,  as  executor,  the  said  $1,000  00  in 
Confederate  money,  and  had  invested  it  in  four  percent,  bonds 
of  the  Confederate  States^  and,  in  evidence^  showed  by  a  Coo- 
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federate  depository,  that  he  had  made  investments,  and  had 
received  certain  bonds  corresponding  in  amount,  but  not  ex- 
pressing, in  terms,  the  parties  for  whom  such  instrument  had 
been  made.  It  also  appeared,  upon  examination  of  his  pa- 
pers, after  his  death,  and  in  the  offices  of  other  custodians  of 
such  papers,  that  these  certificates  could  not  be  found,  and 
that  upon  a  loose  piece  of  paper,  in  the  handwriting  of  the 
decedent,  there  was  this  entry:  ''John  L.  B.  Scarborough, 
trustee  for  the  heirs  of  Elizabeth  Faircloth,  children,  one 
bond.  Confederate,  $1,000  00.*'  Also,  a  tax  receipt,  received 
from  him,  as  trustee  of  the  heirs  of  Faircloth,  $4  60,  for 
State  and  county  tax,  for  1864;  also,  a  memorandum  from 
the  tax  book  for  1864,  charging  himself,  as  trustee  of  Eliza- 
beth Faircloth's  children,  amounts  of  money,  etc.,  $1,000  00. 

The  complainants  then  put  in  evidence  the  petition  of 
Scarborough  to  Judge  Clarke,  showing  the  application  ask- 
ing authority  to  invest  moneys  belonging  to  the  estate,  and 
for  his  two  wards,  Sarah  and  Reddin  Clifton,  which  order 
was  passed  on  the  22d  March,  1864,  and  also  his  return,  in 
1864,  in  which  there  were  no  returns  of  amount  charged  to 
himself,  as  trustee  of  the  Faircloth  children.  The  case  was 
submitted  to  the  jury,  who  found  there  was  nothing  due  re- 
spondents, and  a  motion  was  made  for  a  new  trial,  upon  sev- 
eral grounds,  alleging  error  in  the  admission  of  testimony 
and  the  finding  of  the  jury,  to  which  we  will  briefly  address 
ourselves. 

We  remark  that  the  principles  of  law  controlling  this  case 
may  be  found  in  the  case  of  Brown  vs.  Wright  and  wife,  39 
Georgia,  99.  We  do  not  question  the  right  of  those  who 
were  invested  with  a  fiduciary  character,  during  the  late  war, 
to  discharge  themselves  from  liability  by  the  exhibition  of 
good  faith  and  the  exercise  of  such  prudence  and  care  in  the 
management  of  trust-estates,  as  the  rules  of  equity  and  law 
require.  Any  higher  degree  of  liability  would  be  manifestly 
mijaflt  to  such  trustees,  and  any  less  would  be  violative  of 
the  rights  of  women  and  children,  whose  estates  they  repre- 
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sented.  This  case  presents,  if  any  oould,  an  exceptional  £ei- 
ture  to  the  requirements  of  the  general  rule,  in  tliat  the  be- 
quest of  $1,000  00  was,  if  deficient  from  other  sources,  to  be 
made  up  from  the  legacy  of  the  party  clothed  with  the 
powers  of  this  trust.  Was  it  legitimate  for  him,  as  executor 
of  this  estate,  charged  with  the  payment  of  this  specific  sum 
of  money,  under  a  testament  made  with  a  view  to  the  paj- 
ment  of  a  gold  currency,  to  discharge  himself,  in  1864,  bjr 
an  investment  in  Confederate  certificates  at  a  depreciation  of 
some  $20  00  to  one?  The  rule  that  requires  good  fiiith  in 
the  fiduciary  agents  can  hardly  be  recognized  as  embraciogi 
principle  of  such  palpable  and  manifest  injustice.  Scarinv- 
ough  was  the  executor  of  the  will  as  well  as  trustee.  The 
confidence  reposeil  in  him  by  the  testatrix,  as  well  as  thedotj 
imposed  by  law,  demanded  the  utmost  good  faith,  and  wedo 
not  think,  under  the  facts  in  this  case,  that  it  was  within  tbe 
spirit  or  letter  of  his  duty  to  charge  himself  with  this  tnst 
and  discharge  it  almost  simultaneously  by  an  investment,  to 
say  the  least,  doubtful  in  its  solvency  and  depreciated  in  its 
value  to  an  extent  which  diminished  the  legacy  to  a  mcfe 
nominal  amount.  Such  investment  was  not  a  payment  to 
the  cestui  que  trusts,  and  cannot  operate  as  an  estoppel  to  the 
collection  of  their  claim  against  the  estate.  It  was  tbe  will 
of  their  grand-mother  that  these  minors  should  receive  from 
her  estate  the  amount  of  $1,000  00.  We  do  not  think  that 
it  has  been  paid  over  to  them,  by  operation  of  law,  throngh 
this  alleged  investment  in  Confederate  certificates. 
Judgment  reversed. 


^ 

ft 
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Mary  Mills,  administratrix,  plaintiff  in  error,  vs.  Warren 
A.  May,  administrator,  defendant  in  error. 

1.  The  execution  of  a  deed  to  which  an  affidavit  has  been  filed,  under 
section  2670  of  the  Revised  Code,  cannot  be  proven  by  acknowledge- 
ments of  the  supposed  maker  of  the  deed  that  the  land  described  was 
the  property  of  the  supposed  grantee. 

2.  When  on  the  trial  of  an  action  of  ejectment  the  evidence  turned  on 
the  question  of  title,  and  the  verdict  was  for  the  defendant,  and  the 
plaintiff  moved  for  a  new  trial  on  the  ground  of  newly  discovered  tes- 
timony by  which  it  could  be  shown  that  the  defendant,  whilst  in  pos- 
session of  the  land,  had  admitted  that  the  same  was  the  property  of 
the  plaintiff,  he  being  the  tenant,  or  in  possession,  as  the  agent  of  the 
plaintiff: 

Meld,  That  this  did  not  come  within  the  rule  of  excluding  commulative 
testimony,  as  it  went  to  a  new  and  distinct  right  to  recover,  and  a  new 
trial  ought  to  have  been  granted. 

Ejectment.  New  Trial.  Before  Judge  Clark.  Calhoun 
Superior  Court.     September  Term,  1870. 

This  was  ejectment  by  Doe,  on  the  demise  of  Mary  Mills, 
as  administratrix  of  Frederick  Mills,  against  Roe,  casual 
ejector,  and  said  May,  as  administrator  of  William  Mills, 
tenant  in  possession,  for  land  lot  number  one  hundred  and 
eighty-three,  in  said  county. 

Plaintiff  claimed  under  a  conveyance  of  said  land  by  Wil- 
liam Mims  to  Frederick  Mills,  made  in  March,  1857.  The 
sole  heir  of  William  Mills  and  said  May,  had  filed  an  af- 
fidavit that  said  deed  was  a  forgery.  When  the  cause  was 
called  for  trial  counsel  agreed  that  the  whole  case,  both  the 
affidavit  and  the  issue  of  title,  should  be  tried  simultaneously. 
Plaintiff's  counsel  testified  that  he  had  had  said  original  deed, 
but  it  was  lost  or  destroyed ;  said  he  did  not  know  whether 
it  was  genuine.  They  then  read  in  evidence  a  copy  of  said 
deed  taken  from  the  records.     It  was  recorded  in  1869. 

Plaintiff's  counsel  then  read  in  evidence  two  papers,  as 
follows — after  proving  that  they  were  signed  by  William 
^ills : 


4 
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"  Received  of  Frederick  Mills,  to  the  hire  of  two  negroes — Rials 
and  Isaac — hired  to  Cheever,  for  $425  00,  and  this  year  $400, 

Golly ^ $825  00 

Also  the  rent  of  his  land  for 400  00 

Also  Tom,  I  sold  to  Brown ^    851  00 

Also  his  cotton,  210,  payable  new  years,  60 260  00 

I  sold  his  mules  to  Roberts  for  cash 168  00 

He  let  me  have  $150  note  on  McNeave 800  00 

A  receipt  on  W.  Smith  for  collection  or  returns 426  00 

"Which  I  promise  to  collect  or  return  2d  Nov.,  1858. 

WM.  MILLS." 

''December  22^  1858. 

Dear  Sir:  Mr.  Patillo  wants  to  hire  Rial,  Isaac;  Duke 
wants  to  rent  your  laud  for  next.  Refuse<I  on  the  groaod, 
I  want  you  to  go  on,  your  land  is  good,  and  you  can  do  as 
well  there  as  anywhere.  I  have  made  agreement  with  Daw- 
son to  go  West,  that  I  cannot  attend  to  your  business  any 
more.     I  shall  start  to  Stewart  next  January.     *     *    *    » 

I  shall  come  to  see  you  next  week  and  bring  money,  fori 
know  you  are  in  need  of  it.  Have  all  my  {>aper8  where  you 
can  lay  your  hand  on  them,  and  I  will  have  yours,  as  I  in- 
tend to  leave  all  your  papers. 

"WM.  MILLS. 
"To  F.  MiLUS.^' 

The  defendant  introduced  no  evidence. 

The  Court  charged  the  jury  that,  if  the  papers  in  evidence 
showeil  that  William  Mills  owed  Fretlerick  Mills  for  rent  of 
land,  without  s|)ecifying  this  lot  of  land,  or  advised  Frede- 
rick to  enter  u|>on  his  lands,  without  specifying  this  lot  of 
land,  they  were  insufBrient  without  other  evidence  to  set  ap 
thedeeil;  that  plaintiff  must  know  this  is  the  lot  of  land 
referred  to,  or  that  Frederick  MilU  had  no  other  land.  The 
j-.iry  found  for  the  defendant. 

Plaintiff's  counsel  moveil  for  a  new  trial  upon  the  grounds 
that  the  Court  erred  in  charging  as  aforesaid,  and  because 
the  verdict  was  contrary  to  the  evidence,  etc;  and  for  certain 
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newly  discovered  evidence.  This  newly  discovered  evidence 
was,  that  one  Griffin  would  swear  that  a  few  weeks  before 
William  Mills  died,  Griffin  applied  to  him  to  rent  lot  num- 
ber cue  hundred  and  eighty-three,  when  William  Mills  told 
him  it  was  Frederick  Mills'  land,  that  he  had  written  Fred- 
erick that  he  was  going  AVest,  and  could  not  attend  to  his 
basiness  longer,  and  said  Griffin  must  rent  it  from  Frederick 
Mills,  who  then  lived  in  Mitchell  county,  and  that  he  was 
trying  to  get  Frederick  Mills  to  move  on  to  the  land.  This 
was  shown  by  the  affidavit  usual  in  such  cases.  The  Court 
refused  a  new  trial,  and  that  is  assigned  as  error. 

STBOzrcR  &  Smith,  for  plaintiff  in  error.  Judge  cannot 
intimate  opinion  as  to  what  is  proven:  Revised  Code,  sec- 
tion 3183;  39  Ga.  R,  597;  40th,  291.  Newly  discovered 
evidence:    34  Ga.  R.,  1565;  Revised  Code,  section  3665. 

L,  P.  D.  Warren,  by  R.  H.  Clark,  for  defendant. 

McOay,  J. 

We  see  no  error  in  the  charge  of  the  Judge,  upon  the  evi- 
dence. It  was  nothing  but  his  duty  to  point  out  to  the  jury 
the  necessity,  resting  upon  the  plaintiff,  to  show  that  the  pa- 
pers introduced  and  the  admissions  referred  to  the  particular 
land  described  in  the  declaration,  and  this  is  all  the  charge 
amounts  to.  Whether  the  evidence  did  this  or  not,  was  dis- 
tinctly left  to  the  jury.  We  think,  too,  the  jury  was  right 
in  their  finding.  There  was,  in  fact,  no  evidence  to  justify 
a  verdict  for  the  plaintiff.  Everything  in  the  papers  pro- 
duced, and  in  the  admissions  of  the  deceased,  might  have 
been  true,  and  the  plaintiff's  deed  be  a  forgery,  nevertheless; 
since  there  was  nothing  to  show  that  the  reference  was  to  the 
land  in  dispute.  The  evidence  would  apply  just  as  well  to 
any  other  tract  of  land  in  the  county  as  to  this.  Besides, 
every  word  might  have  been  true,  and  have  applied  to  the 
land  sued  for,  and  yet  the  deed  remain  untrue.    So  far  as 
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the  execution  of  the  deed  is  concerned,  there  was  absolotelj 
no  emdence.  We  do  think,  however,  the  newly  discovered 
evidence  was  important.  Not  that  it  proves  the  deed,  bot 
that  it  shows  the  defendant  to  have  been  the  tenant  or  agent 
of  the  plaintiff.  Had  this  evidence  been  before  the  jury,  thef 
must  have  found  for  the  plaintiff. 

Nor  is  it,  in  any  fair  sense,  purely  cumulative.  The  issoe 
before  the  jury  was  as  to  the  execution  of  the  deed.  This 
evidence  bears  upon  the  question  of  whose  possession  the  de- 
fendant's [)ossession  was.  If  the  new  evidence  is  true,  the 
defendant  was  holding  the  land  for  the  plaintiff,  either  as  his 
tenant  or  his  agent.  In  cither  event,  it  was  the  plaintiff's 
possession,  and  he  was  entitled,  prima  facie,  to  recover  on  it, 
whether  he  proved  title  or  not. 

We  think,  therefore,  the  Court  ought  to  have  granted  the 
new  trial  for  this  reason. 

Judgment  reversed. 


^ 


William  A.  Byrd,  administrator,  plaintiff  in  error,  w. 
Sarah  E.  Lewis,  administratrix,  defendant  in  error. 

When  A,  as  admiiiistratriz,  filed  her  bill  against  B,  administrator,  to  n* 
join  suits  in  ejectment  and  for  the  purchase  of  land,  upon  the  follov* 
ing  statement  of  facts :  A  and  B,  in  their  lifetime,  bought  together  t 
certain  ferry  and  lands,  A  taking  title  to  himself,  and  aAerwirdi 
made  title  to  one-half  to  B,  and  B  made  payments,  and  gave  his  note 
for  balance  of  the  purchase-money,  and  B  also  turned  over  to  A  tlie 
whole  proceeds  of  the  ferry,  aud  other  accounts  alleged  to  have  been 
paid,  and  which,  together,  amounted  to  the  balance  due,  and  the 
Court  overruled  the  demurrer  to  the  bill  and  granted  the  injunction 
prayed : 

Heldf  That  the  judgment  of  the  Court  was  not  error,  in  this,  that  jnrii* 
diction  for  purposes  of  injunction  existed  in  the  county  when  the  aiiti 
were  pending,  and  the  facts  alleged  made  a  proper  case  for  eqaicj  ui* 
terference. 

Equity  Jurisdiction.     Injunction.     Before  Judge  Stbo- 
ziBR.    Mitchell  County.    Chambers.    Maroh.  1871. 
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William  A.  Byrd,  as  administrator  of  Benton  Byrd,  filed 
his  bill,  in  Mitchell  county,  against  Sarah  E.  Lewis,  admin- 
istratrix of  Thomas  Lewis,  containing  the  following  aver- 
ments: In  1858,  land  lots,  numbers  forty-seven,  forty-eight, 
sixty-three,  and  seventy-six,  in  the  Ninth  District  of  Dooly 
county,  including  the  Danville  ferry  and  its  franchises,  were 
about  to  be  sold.  Benton  Byrd  and  Thomas  Lewis  agreed 
to  buy  them,  jointly.  Lewis  bid  them  off  at  $2,000  00,  took 
title  in  his  own  name,  and  paid  for  them.  In  1861,  they 
had  a  settlement  of  said  contract,  and  Lewis  made  Byrd  a 
deed  to  a  half  interest  in  number  sixty-three,  and  the  ferry 
and  franchises,  and  took  Byrd's  note  for  $793  94,  the  bal- 
ance due  Lewis,  under  the  contract.  As  soon  as  Lewis  made 
said  purchase,  he  and  Byrd  took  joint  possession  of  the  pro- 
perty, as  theirs  in  common,  and  so  continued  till  they  both 
died,  in  1869.  Being  intimate  friends  and  having  great  con- 
fidence in  each  other,  no  other  consummation  of  said  contract 
was  made. 

Some  time  afler  giving  said  note,  Byrd  paid  Lewis  $500  00 
on  it,  and,  by  Byrd's  request,  the  ferryman  paid  Lewis  all 
the  ferriage,  to- wit :  $487  70,  to  discharge  said  note.  One- 
half  of  this  $487  70  belonged  to  each  of  them.  And,  since 
the  death  of  the  parties,  Sarah  E.  Lewis,  as  Thomas  Lewis' 
administratrix,  has  received  $600  00,  being  all  the  ferriage. 
Byrd,  for  many  years,  did  all  the  repairing,  etc.,  of  the  ferry, 
at  a  cost  of  $500  00.  Besides  this,  Byrd  owed  Lewis  $130  00 
for  a  mule.  This  shows  the  state  of  the  accounts  between 
tliem. 

Yet  Lewis'  administrator,  residing  in  Sumter  county,  has 
saed  Byrd's  administrator  on  said  note,  for  its  full  amount^ 
and  for  said  mule,  and  brought  ejectment  against  him  for 
said  number  seventy-six,  although  Byrd  had  had  joint  pos- 
session of  said  lot  under  said  contract  ever  since  the  pur- 
chase. He  prayed  for  an  account  and  settlement,  and  for 
injunction  against  said  suits.  The  bill  was  demurred  to  be- 
cause tiiere  was  no  jurisdiction  over  the  subject  matter  in 
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Mitchell  county;  because  it  contained  no  equity,  and  becanse 
the  remedy  at  law  was  complete.  At  the  hearing,  complain- 
ant's counsel  presente<I  affidavits  of  witnesses  to  admissions 
by  Lewis,  of  the  facts  stated  in  the  bill.  The  demurrer  was 
overruled  and  the  injunction  was  granted.  That  is  assigned 
as  error. 

Hawkins  &  Guerry,  Hikes  &  Hobrs,  for  plaintiff  in 
error. 

Vason  &  Davis,  by  R.  H.  Clark,  for  defendant. 

LOCIIRANE,  C.  J. 

This  was  a  bill  filed  by  Byrd,  as  administrator,  alleging 
that  his  intestate,  and  the  intestate  of  the  plaintiff  in  error, 
both  being  in  life,  bought  together  certain  property  in  Dooly 
county,  including  the  Danvil  Ferry  and  its  franchises;  but 
Lewis  took  the  title  to  the  same  in  his  own  name,  and  made 
a  deeil  to  Byrd  for  one-half  of  the  said  ferry  and  franchise, 
and  lot  of  land  number  sixty-three,  taking  the  note  of  Byrd, 
for  $793  94,  the  balance  due.  The  bill  alleges  two  j>ayment8 
by  Benton  Byrd,  the  intestate,  amounting  to  some  $500  00, 
and  that  he  turned  over  the  whole  of  the  money  collected 
for  ferriage  to  the  discharge  of  the  balance  of  said  debt,  wliich 
he  avers  amounted  to  some  $487  70,  up  to  July,  1869,  one- 
half  of  which  belonged  to  Benton  Byrd,  and  that  the  estate 
of  Lewis  has  collected  from  the  profits  of  said  ferry  some 
$600  00,  one-half  of  which  belonged  to  said  Byrd.  The  bill 
also  alleges  the  expenditure  of  some  $500  00,  of  which  one- 
half  belonged  to  said  intestate.  It  also  alleges  the  death  of 
the  contracting  parties,  their  great  intimacy  and  confidence 
with  each  other,  and  their  decease  without  any  final  settle- 
ment between  them ;  avers  full  payment  of  the  outstanding 
liability,  the  institution  of  suits  in  Mitchell  county  for  bal- 
ance on  account  alleged  to  be  due,  and  action  of  ejectment, 
and  prays  an  account  and  injunction  restraining  said  suits^ 
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with  the  usual  prayers  for  process,  relief,  etc.  Original  af- 
fidavits are  attached  to  this  bill,  supporting  the  allegations 
contained  therein,  and  also  a  motion  to  dismiss  the  same  for 
want  of  equity.  The  Court  overruled  the  demurrer  and 
motion,  and  granted  the  injunction  prayed  for,  which  judg- 
ment by  the  Court  forms  the  basis  of  the  writ  of  error  upon 
whicli  the  case  comes  before  this  Court  for  review. 

Upon  examination  of  the  bill,  we  think  the  Superior  Court 
had  jurisdiction  to  grant  the  injunction  and  enjoin  tlie  actions 
at  law  until  a  hearing  could  be  had  upon  the  bill;  and  we 
think  there  was  ample  equity  in  the  bill  as  presented  to  the 
Court.  The  facts  alleged  being  all  admitted  to  be  true  by 
the  demurrer,  the  purchase- money  for  which  this  suit  was  in- 
stituted, and  out  of  which  the  action  of  ejectment  grew  was 
fully  paid  off  and  discharged,  and  it  would  be  inequitable  to 
permit  the  parties  to  proceed  with  these  actions,  if  the  facts 
alleged  are  true. 

Judgment  affirmed. 


The  State,  ex  relalioney  Peter  Collins,  plaintiff  in  error, 
V8.  E.  Byud,  sheriff,  defendant  in  error. 

Where  a  sheriff,  by  mistake,  sold  property  on  the  first  Tuesday  in  May, 
but  discovered  the  mistake  before  the  money  was  paid  by  the  holder: 

ffeldf  That  be  could  not  be  compelled  by  mandamua  to  make  a  deed  and 
deliver  possession  to  the  bidder,  on  his  tender  of  the  amount  of  hiii 
bid. 

Sheriff's  Sales.  Mistake.  Mandamus,  Before  Judge 
Gibson.     Burke  Superior  Court.     May  Term,  1870. 

On  the  first  Tuesday  of  May,  1870,  Byrd,  as  sheriff,  at 
the  usual  hour  and  place  of  sheriff's  sales,  offered  for  sale  a 
lot  under  a  mortgage  fi,  fa.y  and  it  was  bid  off  by  Collins* 
He  tendered  the  sheriff  bis  bid,  but  the  sheriff  refused  to 
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make  Iiiru  a  deed.  Collins  sued  out  mandcanua  to  oompd 
him  to  do  so.  By  counsel  it  was  demurred  to,  upon  the 
ground  that  mandamus  was  not  a  proper  remedy.  The  Coart 
sustained  the  demurrer,  and  that  is  assigned  as  error.  (This 
is  all  the  record  shows.  But  the  hiU  of  exceptions  states  that 
Byrd's  refusal  to  make  the  deed  was  because  the  land  was 
not  advertised  to  be  sold  in  April,  but  in  May,  1870.  And 
the  Judge  certifies  that  that  fact  was  made  to  appear  to  him 
on  the  hearing.) 

Stephen  D.  Coker  and  John  D.  Ajshton,  for  plaintiff 
in  error. 

John  J.  Jones,  for  defendant. 

McCay,  J. 

We  are  rather  inclined  to  the  opinion  that  the  Judge  of 
the  Superior  Court,  under  that  general  power  which  he  has 
over  its  officers,  may  compel  the  sheriflf,  by  rule,  to  execute  a 
deed  in  performance  of  his  duty  as  sheriff,  in  executing  the 
processes  of  the  Court,  as  well  as  to  put  purchasers  in  pes- 
session  of  property  purchased  at  a  sale,  under  a  jL  fcLj  and 
that  a  vuindamxLS  is  not  necessary,  there  being  another  rem- 
edy: Revised  Code,  section  3142.  But  we  do  not  put  our 
judgment,  in  this  case,  on  that  ground.  As  appears  by  the 
facts  set  forth  in  the  bill  of  exceptions,  this  land  had  not 
been  advertised  for  sale  on  the  first  Tuesday  in  April  at  all. 
The  day  fixed  in  the  notice  was  the  first  Tuesday  in  May. 
That  this  notice  had  run  four  weeks,  by  the  first  Tuesday  in 
April,  does  not  help  the  matter.  There  was  no  advertise- 
ment at  all  for  Aprils  and  had  an  actual  sale  been  completed, 
the  defendant's  title  would  have  been  illegally  sold.  It  nuy 
be  true  that  a  purchaser,  without  notice  of  the  ill^;ality, 
would  have  gotten  a  good  title,  under  section  2586  of  the 
Bevised  Code.  But  to  make  one  an  innocent  purchaser  in 
a  case,  there  must  be  more  than  a  mere  bid.    He  most 


ATLANTA,  JANUARY  TERM,  1871.        631 

Yason  vs.  The  South  Carolina  Railroad. 

have  paid  the  money.  He  must  have  put  himself  in  a  new 
situation,  so  that  he  would  be  damaged  by  the  transactioU|  if 
it  were  set  aside.  The  law  does  not  make  such  a  sale  a  legal 
one;  it  only  declares  that  an  innocent  purchaser  shall  be  pro- 
tected, leaving  the  defendant  in  the  fi.  fa.  to  his  remedy 
against  the  sheriff. 

It  is  a  general  rule  that,  to  make  an  innocent  purchaser, 
requires  that  the  purchaser  shall  not  only  have  bargained 
without  notice,  but  he  must  have  paid  his  money,  or  done 
some  other  act  which  makes  it  unjust  to  set  up  the  rights  of 
the  equitable  owner.  Here  the  mistake  was  discovered  be- 
fore any  harm  was  done,  and  the  sheriff  did  right  to  refuse 
to  complete  the  sale;  the  purchaser  paid  nothing,  received  no 
wrong,  and  it  would  be  unjust  and  unfair  to  permit  him  to 
have  the  land,  to  the  injury  of  the  defendant.  As  it  was 
never  advertised  for  sale  on  the  day  it  was  sold,  the  plaintiff, 
the  defendant,  and  all  who  would  probably  have  been  called, 
by  the  notice,  to  be  present,  were  entrapped. 

We  think,  therefore,  that  the  sheriff  was  right,  and  we  af- 
firm the  judgment  of  tlie  Court,  on  the  ground  that  the  rel- 
ator had  no  right  to  demand  the  deed. 

Judgment  affirmed. 


William  J.  Vason,  plaintiff  in  error,  vs.  The  South  Car- 
olina Railroad  Company  et  al,^  defendants  in  error. 

1.  The  use  of  steam  engines  to  draw  trains  of  cars  over  the  street  rail- 
road, laid  down  by  the  Augusta  and  Summerville  Railroad  Company, 
through  Washington  street,  in  the  City  of  Augusta,  is  expressly  au* 
tborized  by  Acts  of  the  Legislature  of  this  State,  and  by  the  contracts 
and  ordinances  of  the  City  of  Augusta,  and  being  so  authorized,  the 
ranning  of  said  trains  cannot  be  abated  as  a  public  nuisance,  under 
the  Revised  Code  of  this  State,  even  though  such  use  'Uend  to  the  im- 
mediate  annoyance  of  the  citizens  in  general. 

2.  Whether  the  Court  of  Equity  will  now  restrain  the  nnreasonable  exer* 
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cise  of  said  privilege,  so  as  to  interfere  with  the  ordinary  use  of  tke 
street  by  the  citizens,  as  not  within  the  scope  of  the  privilege  granted 
by  the  Legislature,  and  whether  property  holders  upon  the  street,  vko 
are  damaged  by  the  use  of  the  same,  even  within  the  scope  of  the  kg* 
islative  grant,  may  recover  are  questions  which  cannot  be  made  ii  t 
proceeding  to  abate  the  use  complained  of  as  a  nuisance^  and  npoa 
these  questions  this  Court  expresses  no  opinion. 

Railroads.  Municipal  Corporations.  Nuisance.  Before 
Judge  Gibson.  Richmond  Superior  Court.  June  Term, 
1870. 

Vason  made  an  affidavit  that  locomotive  engines,  dnwiog 
long  trains  of  cars^  then  were  and  for  a  year  before,  hid  mi 
on  the  railway  located  in  Washington  street,  between  Bej- 
nolds  and  Telfair  streets,  in  the  City  of  Augusta;  that  this 
was  a  nuisance  '^  which  tends  to  the  immediate  annoyance  of 
and  works  hurt,  inconvenience  and  damage  to  *Hhe  citiseoB 
in  general,"  whose  business  requires  them  to  pass  along;  or 
across  said  street,  and  who  reside  in  or  own  houses  near  to  and 
fronting  on  said  street:  1st.  By  impeding  and  obstractiog 
the  free  and  common  use  of  passage  along  and  across  said 
street,  by  the  length  and  irregular  movement  of  trains  of  cars. 
2d.  By  shaking  the  houses,  thereby  breaking  the  plastering 
and  filling  the  houses  with  dust  and  smoke.  3d.  By  disturb- 
ing the  occupants  by  the  noise  of  bells  and  steam,  frightening 
animals  drawing  vehicles,  etc.  Said  street  is  but  sixty-five  ftet 
wide,  and  is  one  of  the  most  ancient  and  populous  streets  in 
Augusta,  and  this  running  of  locomotives,  etc.,  endangers  the 
lives  of  citizens,  and  has  killed  some,  and  decreases  the  value 
of  all  the  property  on  the  street.  These  trains  and  locomo* 
tives  belong  to  the  South  Carolina  Railroad  Company,  the 
Charlotte,  Columbia  and  Augusta  Railroad  Company,  and  the 
Georgia  Railroad  and  Banking  Company.  And  be  prayed 
the  Mayor  and  Council  to  abate  the  same,  as  a  public  oai- 
sance.  Many  minor  questions  arose  on  the  trial,  which 
throw  no  light  upon  the  opinion. 

Vason  proved  the  averments  in  his  affidavit  by  ^'a  clood 
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of  witnesses."  The  defense  was,  that  by  Acts  of  the  Gene- 
ral Assembly,  the  Mayor  and  Council  of  Augusta  had  a 
right  to  allow  said  street  to  be  so  used,  and  that  it  had  con- 
tracte<l  with  said  railroad  companies,  so  as  to  permit  such 
nae.  The  acts,  ordinances  of  the  city,  and  contracts  alluded 
to,  were  put  in  evidence. 

Vason  contendeJ  that  the  Charter  of  Augusta  (1798,)  gave 
the  City  Council  no  power  to  grant  the  right  to  lay  said  track 
in  a  street,  that  the  Acts  relied  upon  was  unconstitutional, 
because  they  made  no  provision  for  compensation  to  those 
injureil  by  such  use;  that  they  did  not  contemplate  the  using 
of  steam  upon  the  railroad,  and  if  it  were  contemplated  the 
manner  of  its  use  and  its  results  made  it  a  nuisance. 

These  two  bars  of  iron  constituting  the  railroad  track,  were 
in  the  middle  of  the  street,  without  embankments  or  excava- 
tions, and  passage  across  the  street,  etc.,  is  only  interrupted 
by  the  presence  of  the  trains. 

The  City  Council  decided  that  this  was  not  such  a  nui- 
sance that  they  should  require  its  abatement,  and  dismissed 
the  petition  at  Vason's  costs. 

He  carried  the  matter  to  the  Superior  Court,  upon  all  the 
questions  made  below.  The  judgment  below  was  affirmed, 
and  that  is  assigned  here  as  error. 

W.  J.  Vason.  James  S.  Hook,  plaintiff  in  error.  This 
nnisance  isabateable  by  the  Mayor  and  Council  of  Augusta: 
40  6a.  B.,  87;  R.  Code  sec.  4478.  It  was  a  public  nuisance : 
K.  Code,  sec.  2949;  9  Ga.  R,  425.  Corporations  take  no 
power  except  by  express  grant:  4  Wheat.  R.,  626.  Act  of 
1856  did  not  authorize  these  contracts.  Power  to  decrease 
value  of  easements:  1  Bedf.  on  Railways,  303.  The  fee  of 
streets  is  in  adjacent  land  owners:  1  Bedf.  on  Bail  ways,  300, 
et  9eq.y  314;  2  Bouv.  L.  Die,  551;  4  Serg.  and  B.,  108;  4 
Bacon's  Abr.,  408;  1  Bouv.  L.  D.,  586;  1  N.  H.  B.,  16;  1 
Conn.  B.,  103;  1  Pick.  B.,  122;  1  McCord,  B.,  67 ;  2  Mass. 
&,  127;  3  Bawl's  B.,  495;  15  John's  B.,  483;  9  Serg.  & 

Vol.  xlxx— 41. 
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R.,  33;  Adams  on  Eject.,  19-18.     A  right  by  law  roajbeao 
used  as  to  become  a  nuisance:  00013^*3  Con.  Lim.,  544,  547. 

W.  T.  Gould,  F.  H.  Miller,  A.  R.  Wright,  W.  Hope 
Hull,  for  defendants.  This  is  a  public  nuisance,  if  any,  i^d 
is  abateable  by  indictment  only:  28  Ga.  R.,  418;  15th  61, 
62;  40th  87;  R.  Code  sec.  2946  4478;  2  Gray,  54,  339. 
Owners  of  land  on  street  whereof  the  fee  is  in  the  State  ha?e 
no  right  to  institute  such  actions  as  this:  8  Dana,  289,  301, 
307;  1  Allen,  190;  32  Conn.  579 ;  33  Miss.  R,  128;3Bar, 
459;  10th  26;  27  N.  Y.  R.,  188.  The  City  Coaocil  mij 
grant  such  use  if  it  do  not  unreasonably  abridge  public  use  of 
the  street:  7  Barb.,  508;  R.  M.  Ch.  It.,  342.  If  authoriied 
by  law,  no  nuisance:  14  Conn.  R.,  565;  17th,  372;  8 Gill d; 
J.,  479;  4  Cush.  R.,  63;  Railroads  have  right  to  use  steam 
if  contracts  permit  them  to  connect  railroads;  12  Ind.  K, 
552;  37  Bar.,  357 ;  Act  21st  March,  1864,  sec  9;  Act  Fcbb 
20th,  1869;  13th  Bar.,  646;  8  Dana,  289;  33Ga.R.,601; 
Act  of  56th  Oct.,  1870. 

McCay,  J. 

1.  That  tlie  use  of  steam  engines  to  draw  trains  of  cms 
through  Washington  street,  in  the  city  of  Augusta,  thus  con- 
necting the  various  railroads  entering  the  city  at  differeot 
points,  is  authorized  by  the  contracts  and  ordinances  of  the 
city  is  not  disputed.  Indeed,  it  is  too  plain  for  dispute.  The 
only  question  there  can  be  on  this  point  is  the  authority  of  Ae 
city  to  do  this.  It  seems  to  us  that  this  too  is  very  pMo. 
The  Act  of  February  15th,  1856,  authorizes  the  City  Oooo- 
oil  to  permit  the  connection  of  all  railroads  in  the  dty,  hf 
common  tracks,  depots,  or  otherwise,  on  such  terms  and  eon- 
ditions  as  may  be  fixed  by  the  City  Council.  The  Act  in- 
corporating the  Columbia  and  Augusta  Railroad  Compaoy, 
authorizes  it  to  construct  a  road  to  be  used  with  steam,  atf- 
mal  or  other  power,  crossing  the  Savannah  river  and  eon* 
necting  with  the  Georgia  Railroad:  Provided,  the  couNit 
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of  the  city  authorities  of  Augasta  l>e  first  obtained.  And 
the  Act  of  October  26thy  1870,  in  express  terms,  ratifies  and 
confirms  these  several  contracts  and  ordinances,  by  which  the 
City  Council  has  at  various  times  and  by  various  contracts 
and  ordinances,  permitted  and  sold  this  right  to  use  the 
street  railroad  in  the  manner  complained  of. 

But  even  without  this,  assuming  the  chartered  rights  of 
these  roads  to  conned  through  the  city,  much  miglit  be  said 
in  favor  of  the  right  of  the  Oliy  Council^  under  its  general 
power  over  the  streets  and  over  nuisances  in  the  city,  etc., 
to  allow  the  connection  in  this  special  manner,  at  least  so  far 
as  to  purge  the  act,  when  done,  of  any  quality  of  a  public 
nuisance,  subject  to  abatement. 

2.  Without  doubt,  the  use  of  steam  locomotives,  puffing, 
blowing,  whistling,  clattering  and  crushing  through  the 
streets  of  a  city,  or  along  a  public  highway  in  the  country 
comes  within  the  definition  of  a  public  nuisance.  It  is  an 
annoyance  to  the  citizens  in  general.  It  is  dangerous  to  hu- 
man life,  and  requires  constant  care  and  watchfulness  from 
all  who  are  in  the  vicinity  of  it  to  keep  free  from  damage 
from  it.  But  there  are  two  kinds  of  nuisances:  public  and 
private.  ''  A  public  nuisance  damages  all  persons  who  come 
within  the  sphere  of  its  operations,  though  it  may  vary  in 
its  effects  upon  individuals.  A  private  nuisance  is  one  lim- 
ited in  its  effects  to  one  or  a  few  individuals."  Kevised  Code, 
2946.  For  the  latter,  the  persons  injured  have  a  right  of 
action  for  damages.  For  the  former,  no  such  right  exists, 
unless  there  be  special  damages  to  one  in  which  the  public 
do  not  participate.  Kevised  Code,  section  2947.  The  reason 
for  this  distinction  is  an  obvious  one.  The  public  is  the  re- 
dresser  of  its  own  wrongs.  What  the  public  suffers  from, 
the  public  may  punish,  or  not  punish,  at  its  discretion.  There 
may  come  more  good  than  evil  from  it,  and  the  public  may 
flee  fit  to  permit  it.  But  a  private  nuisance  stands  on  a  dif- 
ferent footing.  Each  individual  injured  has  his  right  of  re- 
dress for  the  damages  he  has  received.    And  even  as  to  pub- 
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lie  nuisances  which  give  special  damages  to  individuals,  id 
which  the  public  do  not  participate,  it  is  not  fair  for  the  )>ub- 
lie  to  put  its  burdens  upon  a  few  without  eorapensatioD. 
Hence,  for  the  special  damage,  the  person  injured  has  his  re- 
dress.    Revised  Code,  section  2947. 

The  proceeding  now  before  the  Court  is  not  an  actioo  for 
the  damages  wliich  any  one  has  received  from  a  nuisance.  It 
is  an  effort  to  abate  the  use  made  of  this  railroad  as  a  nai- 
sance  to  tlie  public.  Were  this  an  action  for  damages,  we 
might  discuss  the  meaning  of  that  clause  of  section  2949  of 
the  Revised  Co<le,  which  declai*es  that  '^  the  fact  that  the 
act  done  is  otherwise  lawful  does  not  keep  it  from  being  t 
nuisance."  But  very  clearly  the  reference  there  is  to  private 
nuisances,  or  to  such  public  nuisances  as  individuals  may  re- 
ceive special  damage  from,  in  which  the  public  do  not  par- 
ticipate. Very  much  might  be  said  in  favor  of  the  doctrine^ 
that  even  the  Legislature  cannot,  by  a  law,  authorize  an  act 
so  as  to  deprive  the  citizen  of  an  action  for  the  special  damr 
age  he  receives  from  it,  unless  he  be  otherwise  compeosated. 
But  in  the  case  before  us,  Mr.  Vason  appears  in  behalf  of  the 
public.  Under  the  facts  in  the  record,  if  this  is  a  nuisance 
at  all,  it  is  a  public  nuisance.  He  has  so  attacked  it.  What- 
ever damages  it  causes  are  '^  damages  to  all  persons  whooome 
within  the  sphere  of  its  operations,  though  it  may  vary  ifl 
its  effects  ou  individuals.''     Revised  Code,  section  2946. 

By  section  4478  of  the  Revised  Code,  "any  person  who 
shall  erect,  or  continue,  afler  notice  to  abate,  any  nuisaooe 
which  tends  to  annoy  the  community,  or  injure  the  health  of 
the  citizens  in  general,  or  to  corrupt  the  public  morals,  is  in- 
dictable, and  may  be  punished  by  fine  and  imprisonment.'' 
Now  the  nuisances  subject  to  abatement  as  public  nuisances, 
are  described  in. almost  the  same  language:  "  Any  nuisance 
which  tends  to  the  immediate  annoyance  of  the  citizens  in 
general,  is  manifestly  injurious  to  the  public  health  and  safety, 
or  tends  greatly  to  corrupt  the  morals  and  manners  of  the 
people  may  be  abated/'  etc.    Such  a  nuisance  as  may  be 
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abated   as  a  public  nuisance^  it  is  an  indictable  offense  to 
erecty  or  to  continue  afler  notice. 

A  crime  is  the  violation  of  a  public  law :  Revised  Code, 
section  4227.  Can  that  be  a  violation  of  a  public  law  which 
a  public  law  has  specially  authorized  ?  Will  the  public  abate, 
as  a  public  nuisance,  an  erection  which  the  public^  by  a  stat- 
ute, has  expressly  permitted  to  be  erected  ?  Whatever  wrong 
there  is  in  an  act,  which  makes  it  a  public  nuisance,  is  a 
wrong  to  the  public,  and  it  is  absurd  to  say  that  a  thing  is  a 
public  wrong  which  the  public  has,  by  special  law,  permitted 
to  be  done.  And  such  is  the  uniform  current  of  authorities, 
both  in  England  and  America :  Rex  vs.  Pease,  4  Barn.  & 
Adol.,  19;  9  Barb.,  350;  18  Barb.,  222;  15  Barb.,  193;  10 
Barb.,  26 ;  13  Barb.,  646  ;  6  Barb.,  313 ;  Roscoe's  Crim.  Ev., 
669;  Bacon's  Ab.  Tit.  Nuis,  A.;  8  Gray,  197;  11  Richard- 
son,  114.  See,  also,  Hilliard  on  Torts,  1  volume,  550,  561 ; 
Sherman  &  Redfield  on  Negligence,  416.  The  only  reply 
that  can  be  made  to  this  list  of  authorities  id,  that  these  cases 
refer  to  an  indictment  for  a  nuisance,  and  this  is,  in  the  main, 
true.  But  our  proceeding  to  abate  is  only  another  mmle  of 
doing  what  it  was  one  of  the  principal  objects  of  an  indict- 
ment, at  common  law,  to  do,  to-wit:  to  abate  the  nuisance. 
It  was  a  part  of  the  judgment  of  the  Court,  on  conviction  of 
the  offender,  if  the  nuisance  was  continuous,  to  direct  the 
sheriff  to  abate  the  nuisance:  Wharton's  Amer.  Crim.  Law, 
sec.  2369;  2  Ralls'  Ab.,  84,  sec.  15;  2  Burns'  Jus.,  222;  1 
Hawk's  Bh  Cro.,  365 ;  Taggart  vs.  The  Commonwealth,  9 
Harris,  527. 

Indeed,  there  was  no  other  way  by  which  a  public  nuis' 
ance  could  be  abated,  by  process  of  law.  There  was  an  old 
writ,  called  an  assize  of  nuisance,  by  which  a  private  nui- 
sance against  a  freehold  might  be  abated,  but  as  to  public 
nuisance,  an  indictment  was  the  only  remedy,  except  by  the 
act  of  a  person  taking  the  law  in  his  own  hands :  2  Bouv. 
Inst.,  577,  679.  Our  statute,  defining  an  abatable  nuisance, 
defines  an  iTidictable  nuisance,  save  that  it  adds ''  immediate,'^ 
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"  manifestly"  and  '*  greatly,"  before  the  words,  **  annoyance," 
"public  health"  and  "public  morals,"  and  was  evidently  in- 
tended not  to  authorize  the  abatement  of  an  act  which  was 
not  indictable,  but  to  authorize  the  abatement  of  indictable 
nuisances  of  i)eculiar  virulence,  without  waiting  for  an  in- 
dictment :  Section  4023,  4478,  Revised  Code.  It  is  a  public 
proceeding,  in  behalf  of  the  public,  and,  according  to  section 
2946  of  the  Code,  it  ought  to  be  in  the  name  d  the  State. 
It  is  true  that  sections  4023  and  4024  do  not  point  out  what 
particular  form  shall  be  used,  nor  would  we  insist  that  any 
particular  form  is  necessary;  but  the  whole  scope  and  design 
of  the  law  indicates  that  it  is  a  proceeding  in  behalf  of  the 
public,  to  cure  a  public  wrong. 

We  hold,  therefore,  that  the  use  of  steam  on  this  railroad 
is  specially  permitted  by  the  public  authorities,  and  that  it 
cannot,  therefore,  be  abated  as  a  nuisanoe.  If,  in  this  use, 
acts  are  done  beyond  the  scope  of  the  permission,  as  if  the 
use  be  in  a  manner  not  contemplated  by  the  public  authori- 
ties, as  deduced  from  the  language  used,  we  do  not  doubt  but 
that  equity  will  restrain  it  within  the  bounds  prescribed. 
How  far — this  permission  to  so  use  the  public  street— this 
condonation  by  the  public  authorities  of  the  nuisance — iSecto 
the  right  of  any  individual  who  has  received  damage  by  the 
use,  we  do  not  decide.  The  question  is  not  before  us,  and  it 
has  difficulties  we  do  not  feel  called  upon  to  settle^  aotil  the 
question  legitimately  arises. 

Judgment  affirmed. 
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A.  Bonaud,  plaiutiflf  in  error,  vs,  C.  Genesi,  defendant  in 

error, 

1.  The  holder  of  a  promissory  note  as  collateral  security,  who  takes  it 
without  notice,  stands  upon  the  same  footing  as  any  other  innocent 
purchaser  without  notice. 

2.  It  is  only  when  the  Judge  of  the  Superior  Court  has  committed  some 
error  of  law,  or  has  abused  his  discretion  in  judging  of  the  facts,  that 
this  Court  will  interfere  with  his  judgment  in  refusing  or  granting  a 
temporary  injunction. 

Promissory  Notes.  Collaterals.  Injunction.  Before  Judge 
Clabk.     Macon  County.     February,  1871. 

Bonaud  alleged  as  follows :  He  and  C.  G-enesi,  of  New 
York,  were  partners  in  Savannah,  Georgia,  dealing  in  gu- 
ano, etc,  under  the  firm  name  of ''  C.  Genesi.''  For  the  use 
of  the  firm,  he  contracted  debts,  in  borrowing  money,  etc., 
which  the  firm  used.  Tiie  firm  sold  largely  and  took  paper, 
payable  to  the  order  of  C.  Genesi,  which  Genesi  gave  him 
a  power  of  attorney  to  collect  and  apply  to  the  payment 
of  the  firm  debts,  the  claims  all  being  in  the  hands  of  the 
firm's  agents  in  Georgia.  Genesi  has  pretended  to  transfer 
said  papers  to  Goodkind  &  Brother,  Moore  d  aL^  of  New 
York.  The  firm  debts  are  unpaid,  the  firm  is  sued  on  some 
of  them,  and  judgments  are  rendered  which  bind  all  the  firm 
assets  and  all  Bonaud's  property.  The  transfers  are  but  col- 
orable, Genesi  has  no  property  in  Georgia.  He  prayed  that 
any  disposition  of  said  papers  inconsistent  with  his  rights  be 
enjoined.  Temporary  injunction  was  granted.  Genesi  an- 
swered, denying  that  he  ever  was  Bonaud's  partner,  explain- 
ing how  they  were  connected  in  business,  saying  he  paid 
Bonaud  to  act  for  him  as  his  agent  only,  etc.  And  he  and 
said  transferees  answered,  that  he  sold  some  of  the  paper 
to  some  of  them,  in  due  course  of  trade,  as  his  own,  for  value, 
and,  in  someway,  transferred  other  of  said  paper  as  collateral 
for  his  obligations,  and  that  these  transferrees  had  no  knowl- 
edge that  anybody  but  Genesi  had  any  interest  in  said  paper. 
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Upon  the  coming  in  of  these  answers  defendants  moved  to 
dissolve  the  injunction.  On  the  hearing,  many  affidavits  and 
letters  were  introduced  to  sustain  the  charges  in  the  bill. 
The  Ciiancellor  dissolved  the  injunction,  and  that  is  assigned 
as  error. 

P.  Cook;  N.  A.  Smith,  for  plaintiff  in  error.  As  to  dis- 
solution of  injunctions:  12  Ga.  B.,  5;  R.  M.  Charlton's R, 
358;  34  Ga.  R.,  135,  289.  As  to  purchasers  without  notice: 
R.  Code,  sec.  1903. 

Nesbit  &  Jackson  ;  Hawkins  &  Burke,  for  defendants, 

McCay,  J. 

By  the  answers  of  these  defendants,  Brown  is  the  actual 
purchaser  of  the  drafts,  bona  fide,  and  without  notice.  The 
Good  kinds  are  the  holders,  as  collateral  security.  If  inno- 
cent holders,  they  stand,  by  section  2746  of  the  Revised  Code, 
on  the  same  footing  as  any  other  innocent  purchasers.  If 
they  have  given  credit  on  them,  put  themselves  under  new 
obligations,  by  virtue  of  their  receipt,  they  are  protected. 

Taking  all  these  answers  and  affidavits  together,  we  are 
not  prepared  to  say  that  the  Judge  has  abused  his  discretion 
in  refusing  this  injunction.  The  most  that  can  be  said  for 
the  complainant  is,  that  he  has  gotten  a  case  of  suspicion 
against  the  claimants  to  these  drafts.  If  they  tell  the  truth, 
they  are  innocent  purchasers  without  notice.  The  complain- 
ant's case  turns  almost  entirely  upon  the  suspicion  of  untruth 
he  has  undertaken  to  cast  u]K)n  the  answers.  We  do  notsajr 
that  he  has  been  entirely  unsuccessful  in  this  effi>rt.  Indeed, 
if  the  Judge  had  granted  the  injunction,  we  are  inclined  to 
think  we  would  not  have  disturbed  his  judgment.  Bot,a8 
he  has  refused  it,  we  will  not  disturb  that  either. 

The  granting  or  refusing  an  injunction  is  in  the  wise  dis- 
cretion of  the  Chancellor.  His  judgment  is  not  error  unlefis 
he  acts  illegally.    This  Court,  as  we  have  said  in  many  cases, 
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is  not  a  Court  of  appeals,  to  re-hear  questions  of  fact,  and 
judge  of  them  de  novo.  It  is  only  when  the  Court  below 
acts  illegally  that  this  Court  will  reverse  the  judgment. 

We  desire  to  say  that,  in  the  granting  and  refusing  injunc- 
tions, until  the  hearing,  the  Judge  of  the  Superior  Court  is 
clothed,  by  the  law,  with  a  discretion.  If  this  Court  under- 
takes to  reverse  his  judgment  simply  because  we  think  the 
burden  of  the  case  is,  on  the  facts,  against  his  judgment,  we 
should  be  ourselves  assuming  an  original  jurisdiction,  not 
granted  to  this  Court.  The  Judges  of  the  Superior  Court 
should  be  careful  in  these  matters;  examine,  patiently  and 
cautiously  the  facts,  and  act  with  deliberation  and  wisdom. 
We  will  always  assume  they  have  so  done,  and  will  not  dis- 
turb the  judgment  on  the  facts,  except  in  a  clear  case  of  mis- 
take, misapprehension,  or  error  of  law. 

Judgment  affirmed. 


Robert  Baugh,  Superintendent  Western  and  Atlantic  Rail- 
road, plaintiff  in  error,  vs.  McDaniel  &  Strong,  defend- 
ants in  error. 

The  Western  and  Atlantic  Railroad  was  sought  to  be  made  liable  for  the 
loss  of  eight  bags  of  cotton  sent  from  Atlanta  to  New  York,  and  which 
the  said  road  had  delivered  to  the  next  connecting  railroad  on  the  line, 
and  it  appeared  that  the  Western  and  Atlantic  Railroad  had  given  two 
receipts  for  two  lots  of  cotton,  portions  of  each  of  which  lots  were 
lost  beyond  their  line.  One  of  these  receipts  simply  acknowledged 
the  receipt  of  the  cotton  and  that  it  was  consigned  to  New  York,  by 
way  of  Johnsonville,  and  the  other  contained  the  same  acknowledg- 
ment, bat  was  headed :  Western  and  Atlantic  Railroad,  East  Tennes- ' 
see  and  Georgia  Railroad,  Virginia  and  Tennessee,  and  Orange  and 
Alexandria  Railroads,  and  had  indorsed  upon  it,  **  Through  freight 
contract.''  And  it  was  in  evidence  by  the  shipper  that  the  cotton  was 
delivered  to  be  shipped  to  New  York  j  also  in  evidence  by  the  railroad 
that  there  was  an  arrangement  between  it  and  the  other  roads,  fixing 
the  amount  that  each  road  would  charge  for  the  carriage  of  freight 
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over  its  road,  but  no  other  arrangement,  and  that  this  was  a  throogh 
freight  contract : 

Held  1.  That  the  Western  and  Atlantic  Railroad  having  been  built  hj 
the  State  to  carry  freight  and  passengers  between  Atlanta  and  Chstts* 
nooga,  it  is  a  matter  of  grave  doubt  if  its  officers  can  charge  the  Stita 
with  a  contract  to  carry  freight  beyond  its  terminus  to  distant  pointi 
over  other  roads. 

2.  That,  at  any  rate,  such  a  contract  will  not  be  implied,  bat  most  ap- 
pear to  have  been  distinctly  made. 

8.  That  there  is  nothing  in  the  evidence  adduced  in  this  case  to  makf 
such  a  special  contract,  or  to  take  the  case  out  of  the  rale  prescribed 
in  section  2058  of  the  Revised  Code,  which  is  as  follows:  "Whera» 
there  are  several  connecting  roads  under  different  companies,  and  goods 
are  intended  to  be  transported  over  more  than  one  railroad,  each  cod> 
pany  shall  be  responsible  only  to  its  own  terminns  and  until  the  de- 
livery to  the  connecting  roads.'* 

Railroad  Companies.  Common-carriers.  Before  Hon. 
John  Collier,  Judge  pro  hoc  vice.  Fulton  Superior  Court 
October  Term,  1870. 

In  the  winter  of  1865,  McDaniel  consigned  two  lots  of 
cotton  to  New  York,  part  of  each  failed  to  reach  Xew  York 
and  was  lost.  They  sued  Baugh,  as  Superintendent  of  the 
Western  and  Atlantic  Railroad.  That  it  failed  to  reach  its 
destination  and  was  lost,  its  value,  and  a  demand  and  refusal 
to  pay  for  it  were  shown.  The  receipt  for  the  first  lot  was  in 
the  usual  form  of  a  receipt  by  said  railroad  only,  for  the  cot- 
ton "marked  (McD  &  S.)  consigned  by  McDaniel  &  Strong 
to  A.  C.  Schaeffer  &  Company,  New  York,  via  Johnson- 
ville.'' 

The  receipt  for  the  second  lot  was  headed  :  "  Western  and 
Atlantic,  East  Tennessee  and  Georgia,  East  Tennessee  and 
Virginia,  Virginia  and  Tennessee,  and  Orange  and  Alexan- 
dria Railroads.  Through  freight  contract,*'  and  was  for  ootr 
ton  "marked  ^M.  D.,'  consigned  by  McDaniel  &  Strong, to 
A.  C.  Schaeffer  &  Company,  New  York."   % 

Baugh  testified,  that  this  was  a  "  through-freight  oontract;" 
that,  at  that  time,  he  had  agreed  with  the  intermediate  roads 
upon  through  rates  of  freight,  upon  cotton,  from  Atlanta  to 
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New  York ;  that  the  extent  and  object  of  this  agreement  was 
to  determine  the  whole  charge  for  carrying  a  bale  of  cotton 
from  Atlanta  to  New  York,  and  tlie  pro{x>rtion  of  that 
amount  due  to  each  road ;  that  this  was  its  only  purpose^  and 
it  went  no  further. 

It  was  shown  that  the  cotton  was  all  delivered  to  the  con- 
necting road,  by  defendant,  in  bad  order,  but  what  was  meant 
by  bad  order,  was  not  explained. 

The  evidence  concluded,  the  Court  charged  the  jury  as  fol- 
lows: "The  defendant  is  a  common-carrier,  and,  in  carrying 
goods,  is  bound  tu  extraordinary  diligence.  In  order  to  enti- 
tle the  plaint ifis  to  recover,  in  this  case,  the  evidence  must 
show  the  delivery  of  the  goods  by  the  plaintiffs  to  the  defen- 
dant, to  be  transported  over  the  road  of  defendant,  the  loss 
of  said  goods  and  their  value  at  the  place  of  destination.  If 
the  testimony  shows  these  facts,  then  the  defendant  is  liable^ 
unless  they  are  excused  by  the  act  of  God  or  the  enemies  of 
the  State.  (It  was  competent  for  the  defendant  to  contract 
to  deliver  goods  beyond  the  terminua  of  its  road;  if  it  did  so 
in  this  case  and  failed,  it  is  liable.)  The  receipt  of  goods 
marked  to  points  beyond  its  termination  is  not  sufficient,  of 
itself,  to  raise  the  presumption  that  the  defendants  undertook 
to  deliver  the  goods  at  the  point  of  destination,  but  it  ought 
to  be  shown,  by  the  evidence,  that  the  defendants  contracted 
to  deliver  such  goods  at  the  point  of  destination.  (If  no  con- 
tract of  that  sort  has  been  shown,  then  the  defendant  is  dis- 
charged, when  he  shows  that  he  has  delivered  the  goods  to 
the  connecting  roads  in  as  good  order  as  when  received  for 
shipment.^')  The  Court  then  charged,  ujK)n  request  of  de- 
fendant, as  follows :  ^^  The  legal  liability  of  the  Western  and 
Atlantic  Railroad,  under  the  contract,  as  relied  upon,  in  this 
oase,  for  loss  or  damage  to  the  freights,  ceased  upon  the  de- 
livery of  the  freights  to  the  next  connecting  road,  except  for 
loss  or  damage  done  on  the  Western  and  Atlantic  Railroad.'^ 
And  then  added  to  said  charge  the  following :  ^^  If,  however, 
the  defendant  made  a  special  contract  to  deliver  the  goods  in 
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New  York,  he  would  be  liable  for  any  loss  that  occurred  be* 
yond  the  terminus  of  his  road,  or  after  delivery  to  the  next 
oonnecting  railroad." 

The  jury  found  for  (he  plaintiffs.  Defendant's  counsel 
moveil  for  a  new  trial,  upon  the  grounds,  that  the  Court  erred 
in  its  charge,  in  brackets  first  above,  and  in  adding  'Mn  as 
good  order  as  when  received  for  shipment,"  in  its  charge,  sec- 
ond ly  above  in  brackets,  and  in  said  addition  to  the  requests 
of  defendant's  counsel.  The  Court  refused  a  new  trial,  and 
error  is  assigned  on  said  grounds. 

Mynatt  &  Dell,  for  plaintiff^  in  error.  Defendant  not 
liable  for  loss  beyond  its  terminus;  no  railroad  is:  R.  Code, 
sec.  2058.  By  contract,  a  railroad  may  be :  39  Ga.  S.,  6«36. 
But  the  superintendent  of  the  State  property  must  show 
special  law  to  justify  his  contracts:  37  Ga.  R.,  240;  7Cr, 
R.,  366 ;  R.  Code,  sees.  2153,  968  to  975,  2170.  He  has  no 
such  power.  There  was  no  evidence  of  special  contract:  37 
Ga.  R.,  103;  39th,  636.  Delivery  at  terminus  discharged 
defendant :  R.  Code,  sec.  2058 ;  40  Ga.  R.,  422. 

D.  F.  Hammond  ;  Arnold  &  Broyles,  for  defendant 
Contract  may  bind  common-carrier  to  deliver  beyond  temd' 
nus:  25  Ga.  R.,  228;  4  Seld  ,  37 ;  6  Hill,  157;  8  M.&  W. 
R.,  421 ;  3  E.  L.  and  Eq.  R.,  497 ;  17  N.  Y.  R.,  386;  29 
Barb.,  (N.  Y.  R.,)  35;  18  E.  L.  and  Eq.  R.,  553;  8  Exch. 
R.,  341 ;  Redf.  on  Car.,  sees.  183,  181,  190  to  197;  38  Ga. 
R.,  519.  So  may  Western  and  Atlantic  Railroad  :  R.  Code, 
sees.  968,  975,  (1,  3,  9;)  38  Ga.  R.,  182.  There  was  evi- 
dence of  special  contract:  Redf  on  Oar.,  sees.  182  and  note, 
188,  189,  190,  191 ;  38  Ga.  R.,  519. 

McCay,  J. 

1.  Whilst  we  admit  that  the  Western  and  Atlantic  Rail- 
road is,  by  its  Superintendent,  authorized  to  bind  the  Stata 
in  all  matters  pertinent  to  its  business  as  a  railroad,  yet  we 
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have  great  doubts  if  it  was  ever  coutemplated  that  the  Su- 
perintendent shouh]  have  the  right  to  undertake  to  carry 
freight  or  passengers  beyond  the  line  of  the  road.  It  might 
present  an  awkward  question  of  State  rights  if  such  a  prac- 
tice were  common.  So  great  a  corporation  as  the  State  of 
Georgia  might  be  a  very  dangerous  rival  among  common- 
carriecs.  if  such  a  general  power  were  recognized.  For  this 
reason,  as  well  as  from  the  want  of  any  express  power  to  so 
bind  the  State,  we  have  great  doubts  if  the  Superintendent 
ooidd  make  such  a  contract,  and  we  are  not  liisposed  to  impo$e 
such  an  one,  in  the  absence  of  an  express  undertaking,  to 
that  effect. 

But  I  do  not  put  my  judgment  upon  this  ground  alone. 
Although  the  current  of  common  law  authority  is  pretty 
decided,  that  the  receipt  of  goods,  destined  for  a  point  be- 
yond its  line,  by  a  railroad  company,  charges  the  company 
with  the  duty  of  delivering  the  gQods  at  the  point  of  desti- 
nation, notwithstanding  the  company's  road  may  not  extend 
BO  far,  (See  3  English  Law  and  Equity  Reports,  497;  18 
English  Law  and  Equity  Reports,  553,  557),  yet  it  cannot  be 
denied  that  this  is  a  very  unusual  exception  to  the  general 
charters.  A  railroad  company  is  almost  always  chartered 
for  the  construction  of  and  to  build  and  vse  a  road  wi4|iin  de- 
fined limits;  and  it  cannot,  ordinarily,  exercise  its  franchises 
beyond  those  limits.  Its  character  as  a  common-carrier  is 
incident  to  its  charter  and  its  business,  and  it  is  an  anomaly 
that  it  can,  even  by  positive  contract,  undertake  to  carry 
goods  beyond  its  line. 

This  Court,  in  V8 ,  held  that  the  Ma- 
con and  Western  Railroad  could  not  run  a  line  of  wagons  to 
transport  goods  from  its  depot  to  the  depot  of  the  Central 
Railroad,  a  distance  of  not  more  than  a  mile.  So  that  it  is, 
as  I  have  said,  rather  an  anomaly,  that  though  a  railroad 
company  cannot  do  this  by  its  own  wagons,  it  may  under- 
take to  carry  goods  any  distance.  Yet  this  is  the  current  of 
authority:     Redfield  on  Railways,  282;  8  Cowen,  223;  10 
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Bich.,  382.  The  case  in  22d  New  York  Reports,  258,  goei 
apon  the  ground  of  estoppel.  It  admits  that  the  contract  is 
illegal,  but  it  having  been  expressly  made  and  acted  apoa, 
the  Court  held  the  company  bound  on  its  contract,  oo  tiw 
principles  of  estoppel;  though  Seldek,  Judge,  denied  evei 
this,  and  concurred  in  the  judgment  on  the  ground  thtt| 
though  the  contract  was  illegal,  the  company  had  committed 
a  tort,  in  carelessly  carrying  the  plaintiff,  by  which  he  WH 
damaged. 

But  though  this  is  the  current  of  authorities  at  common 
law,  it  is  clear  to  me  that  our  Code,  section  2058,  alters  this 
rule,  so  far  at  least  as  relates  to  that  implied  contract,  which 
is  raised  by  the  mere  receipt  of  goods  destined  to  a  point be- 
pond  the  terminus  of  the  receiving  road.  That  section  ia  in 
these  words :  "  Where  there  are  several  connecting  rut 
roads,  under  different  companies,  and  the  goods  are  intended 
to  be  transported  over  more  than  one  railroad,  each  companf 
shall  be  responsible  only  to  its  own  terminuSy  and  until  the 
delivery  to  the  connecting  road ;  the  last  company  which  has 
received  the  goods  as  Mn  good  order'  shall  be  responsible 
to  the  consignee  for  any  damage,  open  or  concealed,  done  to 
the  goods,  and  such  companies  shall  settle  among  themselves 
the  question  of  the  ultimate  liability/' 

2.  Perhaps  if  a  company  were  to  make  an  express  con- 
tract to  carry  goods  beyond  its  line,  this  section  might  not 
excuse  it  frem  a  loss  on  a  connecting  road,  but  clearly,  if 
nothing  appear  but  that  it  was  *'  intended  the  goods  shonld 
be  transported  over  different  roads''  each  company  is^Miabb 
only  to  its  own  terminus,  and  until  the  delivery  to  the  con- 
necting road." 

What  more  appears  here?  The  most  that  is  proven  is  thai 
these  goods  were  to  be  transported  to  New  York  over  several 
specified  roads ;  nothing  was  said  as  to  who  should  be  r^* 
sponsible  in  case  of  loss  or  damage.  Nor  is  there  any  special 
contract  of  the  Western  and  Atlantic  Railroad  to  do  the 
transportation  over  the  whole  route.    At  common  law  sock 
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an  undertaking  would  be  implied  from  the  mere  receipt  of 
the  goods  by  the  Western  and  Atlantic  Railroad  as  a  com- 
mon-carrier. But,  if  section  2058  of  the  Code  means  any- 
thing, it  must  mean  that  such  an  implied  contract  does  not 
arise  in  this  State.  The  common  law  reasons  thus:  "You 
are  a  common-carrier;  you  have  received  these  goods,  openly 
destined  for  a  distant  point;  you  have  not  limited  your  obli- 
gation ;  the  law  implies  that  you  have  undertaken  to  carry 
them  to  the  point  they  are  intended  to  be  transported  to/* 
This  section  says  directly  the  contrary,  and  declares  that 
when  goods  are  intended  to  be  transported  over  more  than 
one  road,  each  company  shall  be  responsible  only  to  its  own 
terminu8f  and  until  delivery  to  the  next  road.'' 

3.  What  is  there  in  the  evidence  in  this  record  to  indicate 
any  special  contract,  any  undertaking  by  the  Western  and 
Atlantic  Railroad,  that  it  undertook  to  transport  this  cotton 
to  New  York.  The  plaintiff  says  the  goods  were  delivered 
for  transportation  to  New  York.  It  is  a  fact,  too,  that  the 
receipt  says  consigned  to  New  York,  but  is  this  any  more 
than  is  covered  by  the  words  of  the  statute,  "  if  the  goods 
are  intended  to  be  transported  over  different  roads."  We 
think  not.  It  will  be  noticed,  too,  that  the  case  provided  for 
by  this  section  of  the  Code,  is  clearly  a  case  where  the  roads 
are  each  chargeable  beyond  their  line.  Ordinarily,  a  rail- 
road only  transports  goods  to  its  own  depot,  and  there  holds 
them  until  called  for.  If  goods  are  sent  from  Atlanta  to 
Chattanooga,  the  road  transports  them  to  its  depot  at  Chat- 
tanooga, and  holds  them  till  called  for.  But  when  goods 
are  intended  to  be  transported  over  more  than  one  road,  the 
receiving  road  is  bound  to  "deliver"  them  to  the  connecting 
road  on  the  line.  Very  clearly  the  very  case  here  before  us 
18  contemplated,  to-wit:  when  it  is  distinctly  understood  that 
the  thing  is  to  be  transported  over  several  roads.  The  agent, 
it  is  true,  says  this  was  a  through  contract,  but  he  defines 
what  he  means  by  this.  He  says  there  was  an  agreement 
between  the  roads,  that  through  freight  should  go  over  each 
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road  at  a  lower  rate  than  ordinary  freiglit;  and  this^  besajs, 
was  all  he  means  by  a  through  freight  contract. 

Upon  tlie  whole,  we  are  clear  here  was  no  evidence  of  any 
express  undertaking  by  the  Western  and  Atlantic  Railroad 
to  carry  this  cotton  to  New  York.  All  that  can  be  said  is, 
that  it  was  understood  that  it  should  be  transported  over 
several  connecting  roads  to  New  York.  In  such  cases,  the 
Code  provides  that  each  road  is  only  liable  over  its  own  road, 
and  until  delivery  to  the  next  road.  There  was  nothing  io 
the  evidence  to  justify  the  charge,  as  to  the  liability  of  the 
roa<l,  on  a  special  contract.  There  was,  in  fact,  no  special 
contract,  except  as  to  the  rate  of  freight.  The  goods  were 
received,  consigned  to  New  York,  to  be  ti*ans|K)rted  over  sev- 
eral defined  roads  to  New  York,  and  the  only  obligation 
upon  the  Western  and  Atlantic  Railroad,  beyond  itsf^rmiiiiM^ 
that  could  arise,  would  be  the  obligation,  implied  by  tlie 
common  law,  that  the  receipt  of  goods^  destined  for  a  distant 
point,  raises  an  implied  obligation  in  the  carrier  to  deliver 
them  at  that  point.  But  as  we  have  seen,  our  Code  cbangeB 
that  rule,  and  holds  each  company  liable  only  for  the  deliv- 
ery to  the  next  road. 

The  question  of  public  policy,  raised  on  the  argument, can 
have  no  force  against  the  express  words  of  the  statute.  Bat 
it  seems  to  us  that  the  policy  is  with  the  statute  and  with  the 
construction  we  give  to  it.  It  may  be  very  convenient  fiir 
one  of  our  citizens,  who  ships  goods,  in  case  of  loss  or  dam- 
age, to  sue  the  road  to  which  he  delivere<I  them,  and  thoa 
obtain  his  redress  at  home.  But  it  must  be  remembered  that 
the  people  of  this  State  are  also  large  shippers,  from  other 
points  here,  and  in  case  of  a  loss  on  one  of  our  roads,  it  is  a 
great  public  convenience  to  have  the  right  to  seek  redren 
here,  and  not  be  driven  to  sue  in  New  York,  or  Keotudcy, 
or  Tennessee,  or  other  place  of  shipment.  Each  road  receipts 
to  its  connecting  road  for  goods,  and  the  statute  holds  each 
road  until  it  produces  a  receipt,  in  ''  good  order,''  from  the 
next  road.     Through  freights,  without  stoppage,  without  in- 
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termediate  eoDsignees,  and  without  change  of  bulk,  are  a 
great  public  good,  and  we  think  public  policy  lies  in  encour- 
aging  the  practice,  rather  than  discouraging  it  by  holding  the 
receiving  road  liable  for  losses  beyond  its  terminiLS. 
Judgment  reversed. 

LocHRANE,  0.  J.,  concurring. 

The  facts  of  this  case  have  been  recited,  and  I  will  not  re- 
peat them,  but  confine  myself  to  the  question  of  law  involved 
ia  the  case,  remarking  that  this  is  an  important  question 
upon  its  legal  principles  and  public  policy. 

In  my  opinion  the  liability  of  railroads  in  Georgia  is  de- 
fined by  section  2058  of  the  Code,  and  nothing  but  an  ex- 
press contract  will  enlarge  or  extend  the  liability  beyond  the 
termintba  of  the  road  and  delivery  to  the  connecting  road.  I 
am  not  unaware  of  the  construction  which  may  be  given  to 
this  section  of  the  Code,  as  deduced  from  its  concluding  pro- 
visions, that  it  was  intended  only  to  regulate  the  liability  of 
the  connecting  roads  with  each  bther  and  define  the  respon- 
sibility of  the  last  road  receiving  the  property,  in  good  or- 
der, to  the  consignee. 

Afler  a  careful  consideration  of  the  law,  I  am  not  pre- 
pared to  give  it  this  limited  construction.  Its  language  is: 
"  When  there  are  several  connecting  railroads,  under  diflFer- 
ent  companies,  and  the  goods  are  intended  to  be  transported 
over  more  than  one  railroad,  each  company  shall  be  respon- 
sible only  to  ita  own  terminus  and  until  delivery  to  the  con* 
necting  road.''  This  language  is  plain  and  unambiguous; 
^'shall  be  responsible  only  to  its  own  terminus"  has  neither 
qualification  nor  condition.  It  speaks  the  will  of  the  Legis- 
latare  on  the  law  of  railroad  liability :  ^'The  last  company 
whioh  has  received  the  goods,  as  in  good  order,  shall  be  re- 
sponsible to  the  consignee  for  any  damage,  open  or  concealed, 
done  to  the  goods,  and  such  companies  shall  settle  among 
themselves  the  ultimate  liability .'' 

This  provision  and  its  r^isons  of  justice  and  convenienoe 

Vol.  zlii— 42. 
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strike  me  with  satisfactory  clearness.  It  specifies  the  road 
the  consignee  may  recover  against,  upon  goods  damaged, 
leaving  the  roads  to  settle  among  themselves  their  respective 
liabilities.  But  the  first  part  stands  separate  and  indepen- 
dent, not  upon  a  question  of  damage  done  to  goods,  but  Ae 
liahility  of  the  road  generally  for  loss  or  damages  to  the  ex- 
tent of  its  own  line  only,  and  until  delivered  to  the  connect- 
ing roads. 

This  is  the  contract  liability  fixed  by  law  under  the  Code; 
and,  except  there  be  a  special  contract  to  carry  goods  beyond 
the  terminus  of  the  road,  the  liability  of  the  carrier  is  ended 
at  his  terminus  by  delivering  the  goods  to  the  connecting 
road,  if  intended  to  go  farther. 

With  the  view  I  entertain  of  the  law  I  hold  that  the  con- 
tract to  carry  beyond  the  terminus  must  be  special.  It  will 
not  be  implied.  My  reason  for  this  opinion  is,  that  the  hw 
will  not  imply  a  greater  liability  than  it  imposes,  and,  in  the 
absence  of  any  express  contract,  the  lex  loci  will  govern  io  im- 
plications arising  upon  the  c6nstruction  of  contracts  under  it 

Again,  the  law  of  common -carriers  is  a  law  based  upon 
public  policy  of  interest  and  convenience;  and,  when  settled 
by  rule  or  statutory  provisions,  presumption  will  be  in  fiivor 
of  conformity  therewith,  except  expressly  negatived  by  the 
special  contract. 

Again,  railroad  corporations  will  be  construed  within  the 
limits  of  their  charters.  And  if  the  law  governing  common- 
carriers  is  a  law  based  upon  public  policy,  it  is  a  rale  tbit 
contracts  made  by  corporations  against  that  policy  would  be 
held  ultra  vires.  In  40th  Georgia  Reports,  624-5,  this 
Court,  referring  to  the  aptness  to  forget  the  fundamental 
law,  says :  "  They  are  apt  to  slide  into  the  notion  that  a  cor- 
poration is  an  individual  in  all  respects  so  far  as  busioeflB 
matters  are  concerned.^'  New  and  distinct  enterprises  not 
declared  in  the  charter,  under  a  pretence  that  they  are  in 
furtherance  of  the  declared  design,  involving  new  risks  toite 
stockholders,  and  not  fairly  within  the  terms  of  the  originil 
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grant,  are  forbidden.  And  covering  this  question,  constrn- 
ing  the  law  governing  cliarters,  we  lay  it  down,  that  the 
general  law  of  this  State  applies  to  them  where  there  is  no 
chartered  privilege  or  grant  conflicting,  or  where  it  is  silent; 
and  that  it  moves  within  the  sphere  of  the  general  law  of  the 
land,  subject  to  its  provisions  and  entitled  to  its  protection. 
In  the  case  before  us,  I  therefore  hold,  that  the  contract  to 
carry  beyond  the  terminus  of  the  road,  if  permitted  by  the 
law,  and  from  this  permission  not  lUtra  vires,  will  only  be 
held  binding  where  the  contract  is  express.  It  will  not  be 
implied. 

This  leads  me  to  another  view  of  the  case  at  bar.  This 
action  is  brought  against  the  Superintendent  of  the  Western 
and  Atlantic  Railroad.  Under  what  power  could  he  enter 
into  a  special  contract  to  be  liable  for  loss  of  goods  beyond 
the  terminus  of  the  road  ?  We  apprehend  if  the  general 
law  applies  to  other  corporations  it  applies  with  more  than 
ordinary  power  over  this  enterprise. 

It  is  not  necessary  to  enter  into  any  detailed  history  of  the 
legislation  under  which  the  State  road  has  been  governed. 
The  Code  defines  the  powers  of  the  Superintendent,  section 
975.  And  in  view  of  the  section  2058,  defining  liability, 
there  is  no  power  granted  or  given  to  him  to  enter  into  new 
risks  or  bind  the  State  for  losses  over  or  beyond  the  line  or 
terminus.  It  is  not  there,  nor  is  it  incident  or  essential  to 
hia  duties  as  enumerated.  Such  power  will  not  be  implied, 
in  face  of  the  general  law :  37  Georgia  Reports,  240.  For 
myself,  therefore,  I  hold  that  the  delivery  of  plaintiff's  cot- 
ton at  the  terminus  of  the  Western  and  Atlantic  Railroad, 
under  the  proof  in  this  case,  ended  the  law  of  liability  of  the 
road. 

But  we  hold,  under  the  facts  in  this  case,  there  was  no 
special  contract  proven.  If  A  delivers  goods  to  B,  a  com- 
mon-carrier, directed  to  a  pointed  beyond  the  terminus  of 
B«'8  road,  and  B  receives  them  and  receipts  for  them  under 
80oh  directions  and  destination,  B  is  not  bound  by  such  a  re- 
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eeipt  as  a  special  contract  to  deliver  them  at  their 
bat  fulfils  his  contract  by  their  delivery  at  the  termimu  of 
his  road  to  the  railroad  connecting  en  route,  I  have  oonsd* 
^rei  the  cases  in  England  and  this  country  found  in  the  Be- 
ports;  but  feel  controlled  by  the  Code  of  this  State  in  ooa- 
struing  the  effect  of  such  reodpt  for  destination  beyond  tiie 
terminus.  In  this  case  the  argument  contra  k  based  on  the 
fiM^  that  the  receipt  given  was  headed  **  through  freight  coi- 
tract.''  Does  this  heading  authorise  the  oonstmciioo  of  tlie 
special  contract  set  up?  Was  it  contracted  that  the  Weston 
and  Atlantic  Railroad  would  be  liable  for  the  delivery  of  tlie 
goods  in  New  York?  The  Superintendent  swears  that  it 
was  not.  He  had  entered  into  an  arrangement  with  eon- 
necting  roads  for  a  pro  rata  of  freights  as  between  them- 
selves ;  and  this  was  the  extent  of  his  arrangements.  He 
offered  the  facility  of  connecting  roads  to  shi[^>erBy  bat  it  ie 
not  expressly  stipulated  that  he  bound  his  line  for  the  de- 
liv^  at  destination.  Could  such  a  constroction  beeoDtes* 
plated?  Was  it  actually  understood?  Was  there  any  &ir 
oj^portanity  so  to  believe?  Does  any  man  deal  with  nul- 
roads  on  any  such  view  of  their  liability  in  Georgia?  Ex- 
prens  companies  do  so  contract,  and  this  distinguishes  thor 
business  from  railroad*  that  run  only  their  ears  and  custo- 
dians to  their  terminutt. 

When  we  sav  the  Western  and  Atlantic  Railroad  eontrac- 
ted  to  deliver  their  cotton  to  the  consignees  in  New  Yoiky 
and  to  be  liable  for  its  loss,  except  occasioned  by  the  act  of 
God  or  the  public  enemies,  how  do  we  arrive  at  such  a  oos- 
dusion  except  by  presumption  based  on  the  oomnion  law 
liabilitv  of  commouHsarriers? 

This  I  hold  insufficient.  The  law  of  liability  governs  na- 
less  changed  by  contract  liability  expressly  stipalated.  Ko* 
where  can  I  see  enough  to  change  the  lialHlity  imposed  kf 
law,  under  the  Code, and  substitute  a  different  liability  i^aiait 
the  law  and  the  powers  of  the  party  to  stipulate  for  greater 
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AgaiD;  if  this  contract  be  construed  under  the  testimony, 
if  such  be  held  as  a  special  contract,  under  the  law  of  common- 
carriers^  then  tlie  Western  and  Atlantic  Railroad  assumed 
the  transportation  and  risk  over  other  roads  without  hire; 
for  its  pro  rata  paid  only  for  the  transportation  to  its  termi- 
nus. Turn  this  case  as  we  will,  we  arrive  finally  at  the  same 
oonclusion.  But,  not  desiring  to  swell  this  opinion  beyond 
the  necessary  enunciation  of  the  principles  and  reasons  we 
announce  and  entertain,  we  will  here  close  our  concurrence 
with  the  judgment  pronounced  by  the  Court. 

Warner,  J.,  dissenting. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
Superintendent  of  the  Western  and  Atlantic  Railroad,  to 
recover  the  value  of  eight  bales  of  cotton  alleged  to  have 
been  delivered  by  the  plaintiffs  to  the  defendant  at  Atlanta, 
to  be  transported  to  Schaefer  &  Company,  New  York,  which 
were  lost.  The  original  railroad  receipt  given  for  the  cotton 
was  also  lost;  there  was  a  substituted  receipt  offered  in  evi- 
dence, signed  by  the  agent  of  the  road,  dated  1st  November, 
1865,  headed  :  Western  and  Atlantic,  East  Tennessee  and 
Virginia,  Virginia  and  Tennessee,  and  Orange  and  Alexan- 
dria Railroads,  through  freight  contract^  for  thirty-seven  bales 
of  cotton,  consigned  by  McDaniel  &  Strong  to  A.  C.  Schaefer 
&  Company,  New  York.  One  of  the  plaintiffs  testified,  that 
the  cotton  was  delivered  to  the  Western  and  Atlantic  Rail- 
road for  transportation  to  their  agent  in  New  York,  that 
eight  bales  of  the  cotton  had  never  been  received  there,  by 
their  agent.  Baugh,  the  then  Superintendent  of  the  road, 
testified,  that  at  the  time  the  cotton  was  shipped,  he  had 
made  an  agreement  with  the  intermediate  roads  from  Atlanta 
to  New  York,  for  through  rates  of  freight  on  cotton,  and 
that  this  was  a  through-freight  contract.  The  Court  charged 
the  jury  ''that  it  was  competent  for  the  defendant  to  contract 
to  deliver  goods  beyond  the  terminus  of  its  road,  and  if  the 
defendant  did  make  a  special  contract  to  deliver  the  cotton 
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in  New  York,  he  would  be  liable  for  any  loss  that  occomd 
beyond  the  terminits  of  his  road  or  after  delivery  to  the  next 
connecting  road."  To  which  charges  of  the  Coort,  the  de- 
fendant excepted.  Under  the  provisions  of  the  975th  sectioo 
of  the  Code,  the  Superintendent  of  the  Western  and  Atlaotie 
Railroad  had  the  power  and  authority  to  make  a  coDtnut 
with  the  shipper  for  the  transportation  and  delivery  of  goods 
beyond  the  teiininiis  of  its  road :  25th  Georgia  Reports,  228. 
The  2058th  section  of  the  Code  regulates  the  liability  of 
connecting  railroads  in  this  State,  when  the  goods  are  intended 
to  be  transported  over  more  than  one  railroad,  to  the  ooii- . 
signee  thereof;  that  is  to  say,  if  goods  are  shipped  from  New 
York  to  Macon,  via  Western  and  Atlantic  Railroad,  tnd 
should  be  lost  between  Chattanooga  and  Macon,  and  the 
consignee  should  sue  the  Western  and  Atlantic  Railroad  fiir 
them,  and  prove  the  receipt  of  the  goods  by  the  latter  lotd, 
it  would  be  a  good  defense  to  show  that  the  goods  had  beea 
safely  transported  over  that  road,  and  delivered  in  good  order 
to  the  Macon  and  Western  Road.  By  the  2040th  section  of 
the  Code,  which  adopts  the  common  law  rule,  the  carrier  is 
liable  for  the  loss  of  the  goods,  unless  it  was  occasioned  by 
the  act  of  God,  or  the  public  enemies  of  the  State.  If  the 
Western  and  Atlantic  Railroad  had  received  goods  at  Chat- 
tanooga to  be  transported  to  Macon,  and  the  same  had  been 
lost,  and  that  road  had  been  sued  by  the  consignee  themrf*, 
for  the  goods,  it  would  not  have  been  a  good  defense  under 
the  common  law  rule,  to  have  shown  that  the  goods  had  been 
delivered  to  the  Macon  and  Western,  a  connecting  road;  bnt 
the  2058th  section  of  the  Code  changes  that  common  law 
liability  so  far  as  to  allow  the  Western  and  Atlantic  Railroad 
to  show  that  the  goods  were  delivered  to  the  connecting  road 
in  good  order,  and  makes  the  last  company,  receiving  the 
goods  in  good  order,  responsible  to  the  consignee  therefor; 
that  is  the  legal  effect  of  the  2058th  section  of  the  Code.  Bot 
if  the  Western  and  Atlantic  Railroad  makes  a  special  con- 
tract with  the  shipper,  that  he  will  transport  his  goods  froa 
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Atlanta  to  New  York,  and  the  goods  are  lost  beyond  the 
termint^  of  this  road,  the  defendant  would  be  liable  on  his 
contract  of  bailment,  for  the  loss  of  the  goods.  ^'Bailment 
to  deliver,  is  a  delivery  of  goods  in  trust  upon  a  contract  ex- 
pressed or  implied,  that  the  trust  shall  be /atV/i/u%  executed 
on  the  part  of  the  bailee.  If  money  or  goods  be  delivered  to 
a  common-carrier,  to  carry  from  Oxford  to  London,  he  is 
under  a  contract  in  law  to  pay  or  carry  them  to  the  person 
appointed'J^  2d  Blackstone  Commentary,  451-2;  3d  Black- 
stone  Commentary,  163;  Code,  2032.  The  responsibility  ot 
the  carrier  commences  with  the  delivery  of  the  goods  to  him- 
self or  his  agent,  and  ceases  with  their  delivery  at  destina- 
tion according  to  the  direction  of  the  pei*Bon  sending ^  or  accor- 
ding to  the  custom  of  the  trade:  Code,  section  2044.  There 
is  sufficient  evidence  in  the  record  in  this  case,  of  an  express 
contract  on  the  part  of  the  road  to  transport  and  deliver  the 
cotton  in  New  York,  the  point  of  destination,  to  authorize 
the  charge  of  the  Court  to  the  jury,  and  the  jury,  by  their 
verdict,  having  found  that  there  was  such  a  special  contract, 
under  that  evidence,  a  new  trial  ought  not  to  be  granted. 


David  B.  Harrell,  plaintiflF  in   error,  vs,  Robert  J. 

Grimes,  defendant  in  error. 

The  bill  of  exceptions  in  this  caase  was  dismissed  because  it  was  not 

served  till  the  eleventh  day  afler  it  was  certified  by  the  Judge  below. 
(R.) 

Hawkins  &  Burke,  by  R.  H.  Clark,  for  plaintiff  in 
error. 

E.  H.  Beall,  J.  L.  WiMBERLY,  by  A.  Hood,  for  defend- 
ant. 
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Wynn  v$,  Benning. 

Polly  Wynx,  plaintiff  in  error,  vs.  S.  J.  Bennixg,  admin- 
istrator, defendant  in  error. 

If  the  bill  of  exceptions  be  changed  by  the  Judge  after  serriceisBe 
knowledged  upon  it,  it  must  be  served  anew.     (R.) 

This  bill  of  exceptions  appears  to  have  been  certified  <m 
the  11th  of  July,  1870.  Service  was  acknowledged  apoa 
it  on  the  16th  of  July.  It  appears  to  have  been  clian|^ 
after  the  original  draft,  and  the  certificate  of  the  Judge  is 
dated  30th  of  July,  1870 — thirty  being  written  over  eleven. 
Counsel  for  defendant  said  that  the  bill  of  exceptions  ind 
been  changed  since  said  acknowledgment,  and  had  therebf 
become  a  new  cause,  and  the  old  acknowledgment  did  not 
apply  to  it.     It  was  dismissed  for  want  of  service. 

Ramsey  &  Ramsey,  for  plaintiff  in  error. 

H.  L.  Bexning,  M.  J.  Crawford,  for  defendant. 
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[The  Head-notes,  except  those  followed  by  (R)  are  made  by  the  Judges.] 


ABATEMENT. 


An  action  at  law  does  not  abate  by  the  bankruptcy  of 
the  plaintiff,  and  if  the  assignee  in  bankruptcy  be 
discharged,  without  any  interference  by  him  with  the 
suit,  it  may  proceed  in  the  name  of  the  bankrupt,  the 
presumption,  in  the  absence  of  any  proof  to  the  con- 
trary, being  that  the  action  is  proceeding  for  the  bene- 
fit of  the  true  owner,  whoever  he  may  be.  Conner  vs. 
SotUhem  Express  Company 37 

ACCEPTANCE.    See  Banks. 

ACCESSOEIES.     See  Criminal  Law,  10. 

ACCORD  AND  SATISFACTION. 
See  NorihsuU,  4. 

ACKNOWLEDGMENT  OF  DEED. 
See  Ejectment  5. 

ACQUIESCENCE. 

See  Ejectment,  2,  3. 
"    Estoppel,  2. 

ACTIONS. 

See  Joinder  of  Actions. 
"  Pleadings, 

ACTUS  DEI.    See  Common- Carriers,  1. 

ADMINISTRATORS  AND  EXECUTORS. 

Where  there  was  a  contest  between  two  creditors,  for  the 
administration  of  the  estate  of  their  debtor,  and  it 
appeared  that  W.  was  a  creditor  for  $2,000,00,  and 

Vol.  zlu*43. 
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F.  a  creditor  for  $150  00,  that  both  were  creditors  by 
promissory  note,  and  that  the  estate  was  insolvent : 
Hddy  That  it  was  error  in  the  Court  to  exclude  from  the 
jury,  evidence  that  a  large  portion  of  the  other  credi- 
tors, some  of  whom  were  judgment  and  mortgage 
creditors,  preferred  the  appointment  of  F.  Whilst 
such  preference  was  not  imperative,  it  was  still  mat- 
ter proper  for  the  consideration  of  the  jury.  Freeman 
V8.  Worrill 401 

See  Estoppel,  2. 


ADMISSIONS. 


See  Oontinuancey  1. 
"  Ejectment,  6. 


AD  VALOREM.  See  Taxation,  2,  3. 

AFFIDAVITS. 

See  Bill  of  Exceptions,  1. 
"  Landlord  and  Tenant,  1,  6. 
"  Evidence,  2. 

AGENCY.    See  Principal  and  Agent. 

AMENDMENTS. 

There  was  no  defense  to  an  action  on  a  promissory  note 
and  judgment  was  rendered  thereon,  and  a  motion  was 
made  at  the  same  term  of  the  Court  to  set  it  aside,  on 
the  grounds  that  it  was  not  signed  by  the  plaintifiTs 
attorney,  but  by  the  Judge,  as  provided  by  the  38th 
rule  of  Court,  that  tlie  plaintiff  was  not  stated  in 
the  judgment  as  "ad minis tratrix,''  and  because  the 
judgment  did  not  recite  the  fact  that  Wright  was 
"security."  The  Court  overruled  the  motion  and 
allowed  the  judgment  to  be  amended  so  as  to  insert 
the  word  "administratrix,"  as  to  the  plaintiff,  and 
the  word  "security,"  as  to  the  defendant,  Wright: 

Held,  There  was  no  error  in  overruling  the  motion  to 
set  aside  the  judgment  and  allowing  the  same  to  be 
amended.     Wright  vs.  McBride 234 

2.  An  action  of  ejectment  was  instituted  in  the  name  of 
a  trustee  of  a  married  woman  against  the  defendant, 
to  recover  the  possession  of  a  tract  of  land,  the  Utle 
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to  which  was  claimed  under  a  marriage  settlement 
deed.  The  demise  in  the  declaration  was  alleged  to 
have  been  made  by  the  lessor  of  the  plaintiff  in  the 
name  of  the  trustee  of  Melvina  Adams,  a  jeme  covert. 
During  the  pendency  of  the  suit,  the  husband  of  the 
feme  covert  died,  and  on  the  trial  of  the  case,  the 
Court  allowed  the  declaration,  on  motion  of  plain- 
tiff's counsel,  to  be  amended,  by  striking  out  the 
name  of  the  trustee,  so  as  to  leave  the  demise  in  the 
name  of  Melvina  Adams  as  the  plaintiff's  lessor : 
Heldy  That,  under  the  provisions  of  the  Code,  there  was 
no  error  in  the  Court  in  allowing  the  amendment,  in- 
asmuch, as  on  the  death  of  the  husband,  the  legal 
and  equitable  title  to  the  land  was  in  the  widow,  and 
that  she  could  recover  in  her  own  name  by  showing 
title  to  the  land  in  herself  as  the  plaintiff's  lessor. 
Childers  V8,  Adams 352 

APPEALS. 

1.  Where,  in  a  controversy  before  the  Court  of  Ordi- 
nary as  to  who  should  be  appointed  administrator, 
the  Court  appointed  H.,  who  was  an  heir-at-law,  and 
he  failed  to  give  security,  after  time  granted  him  for 
that  purpose,  after  which,  as  between  W.  and  F.,  both 
claiming  on  the  ground  of  being  principal  creditors, 
the  Ordinary  appointed  F.,  and  W.  appealed  to  the 
Superior  Court,  and,  at  the  Court,  H.  claimed  the 
right  to  the  administration,  and  the  Court  held  that 
he  was  estopped  by  the  proceedings  before  the  Ordi- 
nary appointing  him,  and  his  failure  to  give  the  se- 
curity : 

Held  Jirsty  That  the  appeal  from  the  Court  of  Ordinary 
brings  up  the  whole  record,  and  all  the  parties  cited 
to  appear  in  the  Court  of  Ordinary  are  parties  to  such 
appeal ;  but  the  issue  before  the  jury  is  on  the  judg- 
of  the  Court,  and  such  parties  may  unite  with  the  ap- 
pellant upon  the  trial  of  such  issue,  or  may  submit 
their  own  claims  with  his,  as  having  precedence  and 
right,  in  law,  to  such  administration,  and  are  not 
confined  on  the  appeal  to  assert  the  rights  of  either 
contestants,  but  on  the  appeal,  which  is  in  the  nature 
of  a  c2e  novo  investigation,  may  submit  their  superior 
claim  or  claims.     Howard  vs.  Worrill 397 

Held  againj  Under  the  facts  of  this  case^  H.  bad  no 
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right  to  participate  in  striking  the  jury;  the  appel- 
lant and  the  party  contestant  appointed  by  the  Ordi- 
nary were  the  parties  before  the  Court,  whose  rights 
in  selecting  a  jnry  were  incident  to  such  appointment 
and  appeal ;  and  inasmuch  as  there  were  no  other  par- 
ties before  the  Court,  and  H.  had  already  been  heard 
in  the  Court  of  Ordinary,  and  failed,  from  inability, 
to  avail  himself  of  the  judgments  in  his  favor,  and 
such  judgment  was,  by  a  Court  of  competent  juris- 
diction, and  not  appealed  from  by  others,  it  was  not 
error  in  the  Court  to  refuse  to  submit  his  claims  for 
administration ;  for  that  question  had  been  decided, 
and  he  was  estopped  by  the  decision  and  his  failure 
to  conform  to  it.     Ibid. 

ARBITRATION. 

An  award  of  arbitrators  under  the  arbitration  law  will 
not  be  set  aside  on  the  ground  that  it  is  illegal,  because 
contrary  to  the  evidence,  unless  it  be  so  contrary  to 
the  evidence  as  to  reqaire  the  inference  that  it  is  the 
result  of  fraud,  accident,  or  gross  mistake  af  law  or 
fact  on  the  part  of  the  arbitrators;  and  if  an  award 
has  been  attacked  upon  this  ground  before  the  Supe- 
rior Court,  under  the  provisions  of  section  4184  of 
the  Revised  Code,  and  the  question  has  been  submit- 
ted to  a  jury,  who  have  found  in  favor  of  the  award, 
and  the  Judge  has  refused  a  new  trial,  it  must  be  a 
very  strong  case,  indee<l,  to  justify  this  Court  in  over- 
ruling the  Judge  and  directing  a  new  trial.  McOol" 
lough  V8,  MUchell 495 

ARREST  OF  JUDGMENT. 

See  Criminal  law,  9,  10. 

ASSIGNER     See  Bankruptcy,  1. 

ATTACHMENT. 

When  a  contract  was  made  by  a  freedman  and  a  land- 
lord, to  make  a  crop  for  one  year,  by  which  the  land- 
lord was  to  furnish  the  land  and  stock,  and  the  freed- 
man to  work  the  same,  and  to  receive  for  his  labor 
one-half  of  the  crop  made  thereon : 

Held,  That  such  a  contract  did  not  make  them  partners, 
and  that  if  the  landlord  refused  or  neglectea  to  pay 
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or  deliver  to  the  freeclinan,  the  one-half  of  the  crop 
made  on  land,  but  appropriated  tiie  same  to  his  own 
use,  the  freedman  could  make  out  an  account  against 
the  landlord  for  the  value  of  his  share  of  the  crop, 
and  enforce  the  same-  by  attachment,  or  otherwise. 
HoUoway  vs.  Brinkley 226 

ATTORNEY  AT  LAW. 
See  Principal  and  Agent,  2. 

AWARD.     See  Arbitration, 

BAILMENT. 

See  Common- CaiTtera, 
"    New  Trial. 
"    Western  and  Atlantic  Railroad. 

BANKRUPTCY. 

An  action  at  law  does  not  abate  by  the  bankruptcy 
of  the  plaintiff,  and  if  the  assignee  in  bankruptcy  be 
discharged,  without  any  interference  by  him  with  the 
suit,  it  may  proceed  in  the  name  of  the  bankrupt,  the 
presumption,  in  the  absence  of  any  proof  to  the  con- 
trary, being  that  the  action  is  proceeding  for  the  bene- 
fit of  the  true  owner,  whoever  he  may  be.  Conner 
vs.  Sovihem  Express  Company 37 

Section  2121  of  the  Revised  Code,  of  this  State,  provid- 
ing that  "the  obligation  of  the  surety  is  accessory  to 
that  of  his  principal,  and  if  the  latter,  from  any 
cause,  becomes  extinct,  the  former  ceases,  of  course" 
is  an  affirmance  only  of  the  common  law,  and  by  the 
words  "from  any  cause"  is  meant  any  cause  depen- 
dent on  the  act  or  negligence  of  the  creditor,  and  not 
such  a  cause  as  the  discharge  of  the  principal  under 
the  bankrupt  law,  which  is  beyond  the  control  of  the 
creditor,  and  by  force  of  the  laws  of  the  land.  Phil- 
lips vs.  Solomon 192 

BANKS. 

Inasmuch  as  the  plaintiffs'  intestate  accepted  the  check 
of  Jones,  the  treasurer,  for  the  balance  due  him  on 
certificate  of  deposit,  the  bank  was  only  bound  to  pay 
that  check  in  such  funds  as  Jones,  the  treasurer,  had 
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on  deposit  therein,  and  if  the  holder  of  that  check 
declined  or  refused  to  receive  in  payment  thereof  such 
funds  on  its  presentation,  that  was  not  such  an  ap- 
propriation of  the  funds  of  the  drawer  of  the  check 
in  the  hands  of  the  bank  to  the  payment  of  the  plain- 
tiffs' debt,  as  would  preclude  the  bank  from  pajiog 
over  to  the  drawer  of  the  check  the  balance  due  him 
by  the  bank  in  closing  up  his  account ;  the  plaintiflT, 
by  his  own  act,  refused  to  have  the  funds  of  the  drawer 
on  deposit  in  the  bank  appropriated  for  the  paymeot 
of  that  check,  conceding  that  the  offer  of  payment  in 
Confederate  Treasury  notes  was  an  acceptance  by  the 
bank  to  pay  the  check  in  that  currency.  The  facts  of 
this  case  do  not  show  such  a  wanton  or  fraudulent  re- 
fusal of  the  bank  to  pay  the  holder  of  the  check  in 
the  funds  deposited  by  the  drawer  thereof  as  would 
make  the  bank  liable.  Lester  vs.  The  Georgia  Rail- 
road and  Banking  Company 244 

See  Corporations. 

BEQUESTS.    See   Wills. 

BILL  OF  EXCEPTIONS. 

1.  If  affidavits  used  on  the  hearing  of  an  equity  cause 
are  part  of  the  record  they  need  not  be  copied  in  the 
bill  of  exceptions.  (R.  See  end  of  report.)  Cohen 
vs.  Myers,  Cohen  &  Company  et  al 46 

2.  A  rule  against  a  sheriff  for  money,  and  an  attach- 
ment for  not  paying  over  that  money,  all  occurring  at 
the  same  term,  are  the  same  cause,  and  may  be  joined 
in  one  bill  of  exceptions.  (R.  See  end  of  Report) 
Mariinvs.  Huson 83 

If  the  bill  of  exceptions  be  changed  by  the  Judge  afler 
service  is  acknowledged  upon  it,  it  must  be  served 
anew.     (R.)     Wynn  vs.  Benning 686 

BILLS.    See  Banks,  1.     Promissory  notes. 

BONA  FIDES.     See  Lien  of  Judgments,  1,  8. 

BURGLARY.    See  Criminal  Law,  10. 

CARRIERS.    See  Common-Oarri^a. 
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CASES  CITED. 

(t.  e.  cited  from  other  Georgia  Reports.) 

Ansley  &  Co.  ys.  Anderson,  Adair  &  Co.35th  6a.  R., 78 

Battle  vs.  Shivers ?9th  **  "  270 

Belcher  vs.  Wilcox 40th  "  **  678-9 

Bellamy  &  Co.  vs.  Woodson 4th     "  "  499 

Bibb  County  Loan  Associat'n  vs.  Richards.  21st  *'  '' 453 

Bomanvs.  Martin 40th  **  ** 298 

Booth  vs.  Williams 2d      **  "  216 

Bostwick  vs.  Perkins,  e^  aZ 1st     '^  '*  494 

Bowie  &  Co.  vs.  Maddox  &  Goldsmith. ..29th  "  "  482 

Brooks  vs.  Smith 2l8t    "  "  82 

Broughtonvs.  Godwin 89th  "  "  82 

Brown  vs.  Wright 89th  "  "  621 

Brown  vs.  Reed 4l8t  "  "  82 

Brown  vs.  State 28th  "  " 613 

Burtine  vs.  State 18th  **  "  81 

Camp  vs.  State 3d      "  "  481 

Carey  vs.  Rice 2d      •*  "  896 

Central  Bank  vs.  Merchants'  Bank 1st     *'  '<  638 

Chapman  vs.  Akin 39th  "  "  264 

Charlton  vs.  M,  &  A.,  of  Savannah 36th  **  **  699 

City  Council  of  Albany  vs.  Livingston.. ..41st   "  "  419 

Clark  vs.  Feagan 42d    "  **  210 

Clayton  vs.  Palfus 86th  "  "  78 

Cohen  vs.  Myers 36th  "  "  134 

Collier  vs.  State 89th  "  **  613 

Cubbedge  &  Hazlehurst  vs.  Adams 42d    "  **  134 

Cutts  &  Johnson  vs.  Hardee 38th  *'  "  298 

Denham  vs.  Holman 26th  "  **  482 

Eastman  «^  a2.,  vs.  McAlpin 1st     *'  *'  146 

Ector  vs.  Ector 26th  "  **  216 

Harmon  «<  tfZ. ,  vs.  McHenry 9th    "  "  266 

Hawkins  vs.  State 25th  "  " 613 

Holland  vs.  Brown 16th  "  "  174 

Hurley  et  al.,  vs.  Gunby  &  Burke 36th  *•  **  78 

Jones  vs.  State 29th  "  **  618 

Keaton  vs.  McDonald « 24th  "  "  174 

Lane  vs.  Harris 16th  **  "  679 

Lynch  &  Pollard  vs.  Pace 40th  *'  "  406 

Martin  vs.  Huson 42d    "  **  542 

McColgan  vs.  McKay 25th  "  **  466 

McNeil  vs.  Harker 40th  "  "  145 

Mitchell  vs.  Stote 41st  "  "  612 

Mordecai  vs.  Stewart 37th  **  "  640 

Palfus  vs.  State 36th  **  "  481 

Quinnvs.  Sterne 26th  "  "  472 

Bobbins  vs.  Mount 3d      *'  "  490 

Roberts  vs.  State 8d      "  **  613 

Robinson  vs.  Bank  of  Darien 18th  "  "  679 

Sanders  vs.  Commissioners  of  Butler 30th  *'  '*  326 

Scott  vs.  Winship 20th  "  "  256-7 

Shaifer  &  Co.  vs.  Baker  &  Caswell 38th  **  "  499 

Sharp  &  Brown  vs.  Loyless 39th"  "  499 

Sims  vs.  Southern  Express  Company 40th  "  "  78 
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Smith  vs.  Overby 80th  Ga.  B ^ 48S 

Smith  &  Shorter  vs.  Mitchell..  6th     **      *•  90 

Stamper  vs.  Hooks 22d    "      *'  882 

Stroup  vs.  Sullivan  &  Black 2d      "      «* 4W 

Terhune  vs.  Dever 86th  **      "  89 

The  State  vs.  Fitzgerald 12th*'      **  480 

Thompson  vs.  State .% 24th"      "  618 

Walker  vs.  Walker llth  **      **  80 

Walker  vs.  Walker 42d    **      "  407 

Wallace,  Superintendent,  vs.  Matthew8...39th  **      "  490 

Yancey  vs.  New  Manchester  Man' f.  Co. 33d    **      "  ^  424 

CESTUI  QUE  TRUST.     See  Trustees. 

CHALLENGES  OF  JURORS. 
See  Criminal  Law,  13. 

CHARGE  OF  THE  COURT. 

1.  It  is  not  error  in  the  Court  below  to  refuse  to  make  a 
charge  requested  in  writing,  if  the  same  be  not  perti- 
nent to  the  evidence.     Camp  vs,  Phillips 289 

2.  When  a  distinct  issue  is  presented  in  the  pleadings, 
it  is  not  error  in  the  Judge  to  charge  the  law  in  rela- 
tion thereto,  though  the  evidence  be  very  slight  ujwa 
that  particular  point.     Ibid, 

3.  It  was  error  in  the  Court,  in  its  charge  to  the  jury, 
to  express  or  intimate  its  opinion  as  to  the  evidence 
in  the  case,  under  the  provisions  of  the  3183d  section 
of  the  Code,  and  in  not  charging  the  jury  as  to  the  rat- 
ification by  defendant  of  the  sale  of  the  corn  by  plain- 
tiff to  defendant  on  his  credit,  under  the  evidence 
contained  in  the  record.     Ketchum  vs.  Verdeli 534 

4.  When  the  Judge  charged  the  jury,  in  his  opinion  A 
had  an  insurable  interest: 

Held,  That  this  was  an  improper  mode  of  presenting 
the  case.  He  ought  to  have  called  the  attention  of 
the  jury  to  the  facts,  and  then  stated:  "If  you  be- 
lieve, etc.,  then  in  the  opinion  of  the  Court,  under 
the  law,  you  will  find  that  he  had  an  insarable  inter- 
est." But  under  the  facts  in  this  case,  we  regard  the 
statement  rather  as  a  legal  conclusion,  than  an  opinion 
on  the  facts;  and  as  the  case  was  clearly  made  out, 
we  do  not  think  it  sufficient  ground  to  reverse  the 
judgment.  Ilie  Southern  Instance  and  Trust  Com- 
pany vs.  Lewis  and  Brothers 687 
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5.  When  the  facts  of  the  ease  show  clearly  that  the  ad 
of  the  killing  was  without  any  legal  provocation,  and, 
in  fisLcty  constituted  the  crime  of  murder,  under  the 
law: 

Hddy  That  this  Court  will  not  interfere  to  set  aside  the 
verdict  for  a  charge  of  the  Court,  though  expressed 
in  language  too  strong  against  the  accusecl,  if,  from 
all  the  evidence,  this  Court  is  satisfied  with  the  ver- 
dict.    Braswellvs.  The  State 609 

COLLATERAL  SECURITY. 
See  Promissory  Notes,  6 

COMMON-CARRIERS. 

1.  An  unusual  and  extraordinary  flood  in  a  river  is 
such  an  act  of  God  as  excuses  a  common-carrier  from 
his  liability  at  all  events,  for  goods  he  has  under- 
taken to  transport ;  but  even  in  such  a  case,  the  car- 
rier is  bound  to  exercise  the  care  of  a  very  prudent 
man  to  preserve  the  freight  entrusted  to  him  for  car- 
riage.    (By  two  Judges.)     Wallacey  Superintendent, 

V8.  Clayton 443 

2.  Diligence,  and  the  want  of  it,  Yire  questions  of  fact, 
to  be  determined  by  the  jury,  under  the  evidence  and 
the  charge  of  the  Court,  and  a  new  trial  ought  not 
to  be  granted  by  the  Circuit  Judge,  unless  the  jury 
find  strongly  and  decidedly  against  the  weight  of  tes- 
timony.    Ibid. 

3.  A  suit  was  brought  against  the  Western  and  Atlan- 
tic Railroad  for  the  loss  of  personal  property  delivered 
to  them  at  Dalton  for  transportation  to  Atlanta,  and 
plaintifl*  proved  that  the  property  sued  for  was  put 
on  board  the  railroad  cars,  and  was  lost.  The  evi- 
dence for  the  defense  consisted,  in  part,  of  an  orig- 
inal receipt,  produced  by  plaintiff,  or  notice,  as  fol- 
lows :  "  Received  of  Mr,  W.  C.  Sanders,  (stating 
the  property,)  for  shipment  to  Atlanta,  at  his  own 
risk,''  and  the  testimony  of  the  agent,  which  sliowed 
that,  at  the  time.  General  Johnston's  army  was  in 
Dalton,  and  the  cars  were  taken  by  the  military  at 
their  pleasure,  and  that  shipment  of  private  freight 
was  generally  understood  to  be  at  the  owner's  risk, 
and  that  all  shippers  knew  it  was  not  uncommon  for 
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the  military  to  take  the  cars  and  throw  such  freights 
out,  and  that  he  believed  defendant  knew  of  the  risk, 
and  tiiat  he  had  to  take  it.  It  further  appeared  that 
the  car  loaded  with  plaintiff's  goods  at  Dalton,  con- 
sisting of  a  wagon,  two  mules  and  a  horse,  was  found 
next  morning  in  Atlanta,  loaded  with  Confederate 
horses,  a  part  of  the  wagon  found  lying  near  the  de- 

Sot  at  Dalton.  Upon  this  statement  of  facts,  the 
udge  charged  the  jury  that  the  stipulation  in  the 
receipt,  that  the  property  was  ship{>ed  at  owner's  risk, 
was  no  protection  to  the  road  unless  the  property  was 
proven  to  have  been  taken  by  the  Confeilerate  army 
from  the  cars,  and  the  jury  found  for  the  plaintiff, 
and  the  Court  below  refused  a  new  trial : 
Hddj  That  the  charge  of  tiie  Court,  under  the  facts, 
was  too  narrow  a  view  of  the  law  providing  for  ex- 
press contracts  by  railroads;  that  while  the  general 
proposition  of  law  laid  down  is  in  the  language  of 
the  Code,  there  were  facts  in  this  case  arising  not 
only  from  the  presence  of  an  army,  but  the  character 
of  the  receipt  given,  and  the  evidence  of  the  agent 
as  to  plaintiff's  knowledge  and  consent  thereto,  which 
ought  to  have  been  submitted  to  the  jury  under  the 
evidence,  to  say  whethef  or  not  he  had  knowledge  of 
the  contents  and  consented  thereto ;  for  this  woald 
limit  the  liability,  if  the  jury  believed  from  the  evi- 
dence that  it  was  an  express  contract.  And  whether 
it  was  or  was  not,  was  a  fact  for  the  jury,  which 
ought  to  have  been  submitted  to  them  under  all  the 
evidence  in  this  case.  WaUaoey  Supet*intendentf  M. 
Sanders 

4,  Held,  again,  If  the  jury  were  satisfied,  from  the  evi- 
dence, that  the  car  was  taken  by  a  superior  force, 
whicii  tiie  defendants  could  not  resist,  still  it  was  the 
duty  of  the  Court  to  instruct  the  jury  touching  the 
requirements  of  care  of  the  goods  by  the  defendants 
after  they  were  thrown  out  of  the  car,  or  the  existence 
of  such  circumstances  as  prevented  its  exercise,  and 
that  the  jury  ought  to  have  the  whole  matter  folly 
before  them,  upon  the  law  applied  to  the  facts;  Ist, 
as  to  whether  there  was  an  express  contract  between 
the  parties;  and,  2d,  as  to  the  care  taken,  if  any,  or 
reason  why  it  was  not  done  by  the  defendant  or  its 
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agents,  relative  to  the  goods,  if  the  jury  believed  they 
were  thrown  off  by  the  military  authorities.     Ibid. 

5.  One  who  keeps  a  ferry  for  his  own  use  and  for  the 
convenience  of  customers  to  his  mill,  but  who  charges 
no  ferriage,  is  not  a  common-carrier,  and  is  only  bound 
to  ordinary  diligence. — Self  V8.  Dunn  &  Brown 628 

CONCLUSIVENESS  OF  JUDGMENTS. 

See  Dower. 
"    Criminal  Law,  9, 
"   Equity  Pleading. 
"   i2ea  AdjudicaJta, 

CONFEDERATE  CONTRACT. 

See  Ordinance  of  1865. 
"   Relief  Acts  of  1868  and  1870. 

CONFESSIONS.    See  Oriminal  Law,  16. 

CONSTITUTIONAL  LAW. 

1.  An  indictment,  which  alleged  the  offense  to  have  been 
committed  on  the  13th  day  of  August^  1868,  and  found 
by  a  grand  jury,  drawn  according  to  the  laws  of  this 
State  which  existed  prior  to  the  adoption  of  the  Con- 
stitution of  1868,  was  a  legal  and  valid  indictment^ 
though  found  subsequent  to  the  date  thereof.  Ander- 
son vs.  The  State 9 

2.  The  Act  of  1870,  declaring  a  single  person  to  be  the 
head  of  a  family,  is  not  a  judicial  construction  of  the 
Constitution;  the  judiciary,  under  our  government, 
is  alone  empowered  to  interpret  the  Constitution  and 
laws,  and,  with  great  deference  to  the  Legislative  De- 
partment of  the  State  Government,  we  hold  that  it 
is  not  competent  to  enact  that  a  single  person  living 
to  himself  or  herself  is  the  head  of  a  family  within 
the  meaning  of  Article  VIII.,  section  1,  of  the  Con- 
stitution, but  the  decision  of  this  Court  on  that  sub- 
ject is  paramount.     Calhoun  vs.  McLendon 405 

3.  That  portion  of  the  General  Tax  Act,  of  1869,  which 
levies,  for  educational  purposes,  a  specific  tax  of  twen- 
ty cents  per  gallon  on  every  gallon  of  brandy,  gin, 
whisky,  or  rum,  whether  foreign  or  domestic,  sold  by 
any  person  in  this  State,  in  quantities  less  than  thirty 
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the  military  to  take  the  cars  and  throw  such  freights 
out,  and  that  he  believed  defeodant  knew  of  the  risk, 
and  that  he  had  to  take  it.  It  further  appeared  tliat 
the  car  loaded  with  plaintiff's  goods  at  Dalton,  con- 
sisting of  a  wagon,  two  mules  and  a  horse,  was  found 
next  morning  in  Atlanta,  loaded  with  Confederate 
horses,  a  part  of  the  wagon  found  lying  near  the  de- 

Sot  at  Dalton.  Upon  this  statement  of  facts,  the 
udge  charged  the  jury  that  the  stipulation  in  the 
receipt,  that  tlie  property  was  shipped  at  owner's  risk, 
was  no  protection  to  the  road  unless  the  property  was 
proven  to  have  been  taken  by  the  Confeilerate  army 
from  the  ears,  and  the  jury  found  for  the  plaintiff, 
and  the  Court  below  refused  a  new  trial : 
Hddj  That  the  charge  of  the  Court,  under  the  facts, 
was  too  narrow  a  view  of  the  law  providing  for  ex- 
press contracts  by  railroads ;  that  while  the  general 
proposition  of  law  laid  down  is  in  the  language  of 
the  Code,  there  were  facts  in  this  case  arising  not 
only  from  the  presence  of  an  army,  but  the  character 
of  the  receipt  given,  and  the  evidence  of  the  agent 
as  to  plaintiff's  knowledge  and  consent  thereto,  which 
ought  to  have  been  submitted  to  the  jury  under  the 
evidence,  to  say  whethef  or  not  he  had  knowledge  of 
the  contents  and  consented  thereto;  for  this  would 
limit  the  liability,  if  the  jury  believed  from  the  evi- 
dence that  it  was  an  express  contract.  And  whether 
it  was  or  was  not,  was  a  fact  for  the  jury,  which 
ought  to  have  been  submitted  to  them  under  all  the 
evidence  in  this  case.  WaUoGey  Superintendent,  ns, 
Sandei*8 

4.  Hdd,  again,  If  the  jury  were  satisfied,  from  the  evi- 
dence, that  the  car  was  taken  by  a  superior  force, 
which  the  defendants  could  not  resist,  still  it  was  the 
duty  of  the  Court  to  instruct  the  jury  touching  the 
requirements  of  care  of  the  goods  by  the  defendants 
after  they  were  thrown  out  of  the  car,  or  the  existence 
of  such  circumstances  as  prevented  its  exercise,  and 
that  the  jury  ought  to  have  the  whole  matter  fully 
before  them,  upon  the  law  applied  to  the  facts ;  1st, 
as  to  whether  there  was  an  express  contract  between 
the  parties ;  and,  2d,  as  to  the  care  taken,  if  any,  or 
reason  why  it  was  not  done  by  the  defendant  or  its 
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agents,  relative  to  the  goods,  if  the  jury  believed  they 
were  thrown  off  by  the  military  authorities.     Ibid. 

5.  One  wlio  keeps  a  ferry  for  his  own  use  and  for  the 
convenience  of  customers  to  his  mill,  but  who  charges 
no  ferriage,  is  not  a  common-carrier,  and  is  only  bound 
to  ordinary  diligence. — Self  V8,  Dunn  &  Brown 628 

CONCLUSIVENESS  OF  JUDGMENTS. 

See  Dower. 
"    Criminal  LaWy  9. 
"   EfjuUy  Pleading. 
"   lies  Adjudicata. 

CONFEDERATE  CONTRACT. 

See  Ordinance  q/*  1865. 
"   Relief  Ads  of  1868  and  1870. 

CONFESSIONS.    See  Criminal  Law,  16. 

CONSTITUTIONAL  LAW. 

1.  An  indictment,  which  alleged  the  offense  to  have  been 
committed  on  the  13th  day  of  August,  1868,  and  found 
by  a  grand  jury,  drawn  according  to  the  laws  of  this 
State  which  existed  prior  to  the  adoption  of  the  Con- 
stitution of  1868,  was  a  legal  and  valid  indictment, 
though  found  subsequent  to  the  date  thereof.  Ander- 
son V8,  The  State 9 

2.  The  Act  of  1870,  declaring  a  single  person  to  be  the 
head  of  a  family,  is  not  a  judicial  construction  of  the 
Constitution;  the  judiciary,  under  our  government, 
is  alone  empowered  to  interpret  the  Constitution  and 
laws,  and,  with  great  deference  to  the  Legislative  De- 
partment of  the  State  Government,  we  hold  that  it 
is  not  competent  to  enact  that  a  single  person  living 
to  himself  or  herself  is  the  head  of  a  family  within 
the  meaning  of  Article  VIII.,  section  1,  of  the  Con- 
stitution, but  the  decision  of  this  Court  on  that  sub- 
ject is  paramount.     Calhoun  vs.  MoLendon 405 

3.  That  portion  of  the  General  Tax  Act,  of  1869,  which 
levies,  for  educational  purposes,  a  specific  tax  of  twen- 
ty cents  per  gallon  on  every  gallon  of  brandy,  gin, 
whisky,  or  rum,  whether  foreign  or  domestic,  sold  by 
any  person  in  this  State,  in  quantities  less  than  thirty 
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gallons,  and  which  provides  the  mode  by  whicli  re- 
turns shall  be  made  for  eacli  quarter  of  the  sales  in 
every  year,  and  fixes  the  penalty  for  failing  to  make 
the  returns  required,  is  within  the  power  granted  to 
the  Legislature  by  Article  VI.,  section  3  of  the  Con- 
stitution, and  is  not  controlled  by  section  27  of  the 
Bill  of  Rights.  Warner,  J.,  dissenting.  Kenny 
V8.  Harwell,     Myer  d,  al.  vs.  McOowan 416 

4.  When,  in  a  rule  against  the  sheriff,  he  answered  that 
he  had  not  made  the  money,  because  the^.  fa.  issued 
upon  a  judgment  founded  on  a  note  given  for  negro 
property,  which  was  admitted  on  the  bearing: 

Held,  That,  while  a  sheriff  is  a  ministerial  officer,  and 
it  is  his  duty  to  execute  all  process  placed  in  his  hands, 
and  let  defendants  set  up  their  defenses  to  such  pro- 
cess, yet,  under  Article  V.,  section  17  of  the  Consti- 
tution, and  Article  XLI.,  section  6,  there  was  no 
jurisdiction  in  the  Court,  upon  such  answer,  to  make 
the  rule  absolute  against  such  officer,  and  that  the 
exceptional  character  of  the  case  and  the  constitu- 
tional inhibition  of  jurisdiction  was  protection  of  such 
officer  in  the  premises  a^rainst  rule.  Warner,  J., 
dissenting.     Rogers  vs,  Silas  et.  al 641 

5.  A  retail  dealer  in  goods,  wares  and  merchandise,  who 
is  also  a  retailer  of  spirituous  liquors,  and  who  has 
paid  his  license  as  such  retailer  of  spirituous  liquors, 
to  the  corporation  of  the  city  of  Savannah,  is  not  ex- 
empt from  the  special  tax  laid  by  the  city  of  Savan- 
nah upon  retailers  of  spirituous  liquors,  nor  is  such 
special  tax  upon  retail  dealers  generally  an  illegal  tax 
under  the  Constitution  and  laws  of  this  State.  Burch 
vs.  M,  and  A.  of  Savannah 596 

6.  The  Act  of  1869,  which  extends  the  provisions  of  the 
fourth  section  of  the  Act  to  incorporate  the  Zebulon 
Branch  Railroad  Company  (1851-52,)  to  all  manu- 
facturing companies  and  individuals,  whether  corpo- 
rate or  not,  provided  such  company  or  individuals 
own  both  banks  of  the  stream  upon  which  the  mills 
are  to  be  erected,  etc.,  and  provides  for  the  assess- 
ment of  damages  for  such  taking  of  lands  as  may  be 
necessary,  is  unconstitutional  in  its  provisions,  as  aj)- 
plied  to  individual  owners  of  mills  in  this  State. 
Loughbiidge  vs.  Harris 501 
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Tdd,  again.  Under  Article  III.,  section  5,  part  1,  of 
our  present  Constitution,  and  the  grant  of  power  to 
the  Legislature  to  take  private  property  for  public 
use,  that  the  exercise  of  this  power  is  one  over  which 
the  judiciary  have  jurisdiction  to  prevent  its  abuse. 
And  to  authorize  the  taking  of  private  property  by 
legislative  act,  two  things  must  concur:  1st.  It 
must  be  taken  for  public  use  only.  2d.  It  must  be 
taken  only  upon  provision  for  just  compensation,  ex- 
cept in  urgent  and  extraordinary  cases.  And  while 
we  recognize  the  right  of  the  Legislature  to  determine 
the  necessity  of  the  act,  and  when  it  is  constitution- 
ally exercised,  and  when  it  is  for  the  public  use,  and 
provision  for  just  compensation  has  been  made,  yet 
this  is  not  a  i>ower  which  the  Legislature  can  delegate 
to  individuals,  to  erect  mills  or  manufactories  any- 
where at  their  option,  and  in  their  judgment  take 
private  property  for  their  use;  and  we  do  not  think 
a  mill,  although  it  has  some  of  the  attributes  of  pub- 
lic use,  and  is  regulated  by  law  for  certain  defined 
purposes,  can  be  regarded  such  public  use  as  the  Con- 
stitution recognizes,  to  authorize  the  exercise  of  this 
great  constitutional  power.     Ibid. 

.  Where  A  filed  his  bill  against  a  railroad  company, 
alleging  that  they  were  proceeding  to  sequester  a 
spring  of  water  belonging  to  him  a  quarter  of  a  mile 
of  the  line  of  the  road,  without  his  consent,  and  had 
laid  pipes  through  his  land  to  obtain  it,  and  were 
using  the  water,  and  the  bill  asked  for  injunction, 
etc.,  and  on  the  hearing  the  Judge  dismissea  the  bill 
for  want  of  equity: 

Teldf  Under  the  facts  alleged  in  the  bill  and  upon  the 
construction  of  the  charter  of  said  road,  the  Court 
erred  in  dismissing  the  bill,  it  not  appearing  that  the 
water  is  indispensable  and  cannot  otherwise  be  ob- 
tained, and  upon  the  view  that  there  is,  prima  facie, 
a  case  made  for  equity  jurisdiction  entitling  the  com- 
plainant to  a  hearing.  Strohecker  vs.  The  A,  and  C. 
Railroad  Company 509 

ee  Continuance,  4,  5,  6. 
'  *  Criminal  Law,  1 1 . 
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CONTINUANCE. 

1.  When  a  motion  is  made  to  continue  a  case  for  the 
purpose  of  procuring  testimony,  the  Court  may  re- 
quire the  sliowing  to  be  reduced  to  writing  and  sworn 
to  by  the  party  moving  the  continuance;  but  if  the 
opposite  party  will  admit  and  does  not  contest  the 
truth  of  the  facts  expected  to  be  proved,  the  continu- 
ance should  not  be  allowed.  But  it  is  error  for  the 
Court  to  overrule  the  motion  for  a  continuance  on  the 
ground,  that  the  opposite  party  will  simply  admit  the 
facts  expected  to  be  proved,  and  then  allow  such  op- 
posite party  to  contest  the  truth  of  the  facts  admitted. 
To  avoid  the  continuance  of  a  case  for  the  purpo^  of 
procuring  testimony  upon  a  proper  showing  made 
therefor,  under  the  3472d  section  of  the  Code,  the 
opposite  party  must  admit,  in  writing,  the  facts  ex- 
pected to  be  proved,  and  agree  that  he  does  not  con- 
test the  truth  thereof.     Cheeney  V8.  Smith  <jt  Alexander   50 

2.  There  was  no  error  in  the  Court  below  in  overruling 
the  motion  for  a  continuance  of  the  case,  on  the  show- 
ing made  therefor,  (to- wit:  that  defendant  was  ab- 
sent, when  it  was  not  shown  what  he  would  testify  to 

if  present.    R.)     ]Vhite  vs.  JSlasland 184 

3.  The  motion  for  a  continuance  of  the  case  was  prop- 
erly overruled  on  the  statement  of  facts  contained  in 
the  record,  to-wit:  the  absence  of  the  party.  Ponder 
V8.  McGruder 242 

4.  Where  a  case  was  continued  at  the  first  term  for 
providential  cause,  and  before  the  succeeding  term 
the  plaintiff  in  error  died,  and  there  was  no  repre- 
sentative of  his  estate,  and  when  the  case  was  called 
upon  the  docket,  the  death  of  such  plaintiff  was  sug- 
gested, and  motion  was  made  to  dismiss  the  case  u(K)n 
the  ground  that  the  constitutional  provision  requir- 
ing the  Supreme  Court  to  dispose  of  every  case  at 
the  first  or  second  term  after  writ  of  error  brought, 
was  imperative,  and  that  the  Rule  of  Court,  where 
its  application  extended  the  hearing  over  or  beyond 
the  second  term,  was  in  violation  of  the  Constitution: 

Hdd^  That  the  mandate  of  the  Constitution  relative  to 
the  disposition  of  cases,  did  not  apply  to  such  as  fell 
within  the  rule  of  providential  cause;  that  by  the 
Act   of  organization  of  this  Court,  and  the  Seven- 
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teentli  Rule  adopted  under  the  old  Constitution  con- 
taining a  like  imperative  provision,  requiring  the 
Court  to  "dispose  of  and  finally  determine  each  and 
every  case  on  the  docket  of  such  Court  at  the  first 
term  "  after  writ  of  error  brought,  the  provision  re- 
lating to  the  making  of  parties  in  case  of  death,  was 
the  legal  and  proper  construction  of  the  Constitution 
in  this  regard,  as  provided  for  in  the  adoption  of  this 
Rule.     Worthy  V8.  Tate.. 392 

6,  The  Constitution  does  not  imperatively  require  the 
disposition  of  cases  where  the  parties  have  died  with- 
out affording  the  means  of  compliance  with  the  Rules 
of  this  Court,  and  parties  representative  can  be  insti- 
tuted to  prosecute  or  defend  the  legal  rights  of  the 
deceased.     Ibid, 

6.  Held,  again.  That  at  the  first  term  succeeding  the  death 
of  a  party,  it  is  not  necessary  to  show  diligence,  in 
this  that  the  death  was  so  recent  that  parties  could 
not  have  been  procured  to  administer  or  qualify  to 
bring  the  case  within  the  rule  of  continuances,  even 
under  our  holding  that  a  temporary  administrator 
may  be  made  a  party  to  carry  on  the  suit.  But  the 
death  of  the  party  is,  in  itself,  such  providential 
cause  as  will  authorize  a  continuance  at  the  term  next 
succeeding  the  decease,  where  there  is  no  representa- 
tive of  the  estate  of  such  deceased  party,  without 
proof  of  diligence  at  that  term,  and  at  that  term  only. 
Ibid. 

7.  Continuances  are  in  the  sound  discretion  of  the  Court, 
and  this  Court  will  not  disturb  the  judgment  of  the 
Court  below,  on  a  question  of  continuance,  unless  there 
be  an  abuse  of  the  discretion  vested,  by  law,  in  the 
Judge.     Merrill  V8,  Whitaker 403 

CONSTRUCTION  OF  STATUTES. 

See  Constitutional  Law. 
"  Husband  and  Wife. 
"    Principal  and  Surety. 

CONTRACTS. 

1.  The  fact  that  a  partnership  engaged  in  the  foundry 
business,  took  and  executed  a  contract  with  the  Con- 
federate Government,  to  furnish  certain  munitions  of 
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war,  is  not  of  itself  sufficient  to  so  vitiate  the  general 
proceeds  of  the  business,  as  to  render  ill^al  a  note 
given  by  some  of  the  members  of  the  firm  to  others, 
even  though  the  note  be  based  upon  tlie  proceeds  of 
the  general  business.     GuUatt  vs.  Thrasher  et  al 429 

2.  If  the  owner  of  a  specific  sum  of  money  loan  it  to 
another,  for  a  special  purpose,  as  that  the  borrower 
shall  pledge  it  to  secure  his  forthcoming  to  answer  on 
a  bail  bond,  and  the  pledge  is  accordingly  made: 

HMj  That  when  the  bond  is  complied  with,  the  orig- 
nal  lender  and  true  owner  of  the  money  may  main- 
tain assumpsit  against  the  pledge  for  the  recovery  of 
the  money.     Fischesaer  vs.  Heard 581 

See  Insurance. 
"  Damages,  3. 

CONVEYANCES. 

See  Trustees'  T-ust  Estates,  1,  2.  3,  7. 

CO-OBLIGOBS.     See  Equity,  5. 
COPYRIGHT.     See  Trade-marhs. 

CORPORATION. 

1.  The  fact  of  one  becoming  the  owner  of  all  the  shares 
of  stock  and  property  of  said  company,  did  not,  un- 
der the  facts,  render  the  corporation  dormant,  or  for- 
feit the  francliise  of  the  company;  and  as  long  as  the 
company,  by  its  officers  and  agents  or  owner,  carried 
on  the  business  in  the  corporate  name,  it  was  by  that 
name  liable  to  suit  for  all  contracts  made  in  its  name, 
and  the  right  of  suit  exists  until  the  liability  so.  incur- 
red was  discharged,  and  it  was  not  error  in  the  Court 
to  disallow  testimony  of  dormancy,  which  would  have 
been  neither  pertinent  nor  material.   The  Newton  Man* 

faduring  Company  vs.  White U8 

2.  When,  in  tlie  progress  of  the  case,  evidence  was  re- 
jected by  the  Court,  to  the  effect  that  at  the  time  the 
contract  sued  on  was  alleged  to  have  been  entered  into 
by  the  defendant,  a  party  was  the  owner  in  fact  of 
the  property  of  such  Newton  Manufacturing  Compa- 
ny, evidence  having  been  offered  to  show  such  dor- 
mancy of  the  corporation : 
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Heldj  Under  the  facts  where  the  business  was  carried  on 
in  the  charter  name^  with  the  knowledge  of  the  said 
stock  owner,  and  under  such  name  the  contract  sued 
upon,  by  the  agent  of  such  company  was  entered  into, 
that  the  evidence  was  not  material  to  the  issue  in  the 
case,  as  it  made  no  difference  as  to  the  fact  of  who 
owned  the  property.  If  the  business  was  carried  on 
in  the  corporate  name  without  notice  to  the  public  of 
such  sale  or  transfer,  tUfe  suit  was  properly  brought 
against  the  corporation.     Ibid. 

3.  In  a  suit  against  a  stockholder  of  a  Savings  Bank  by 
a  depositor  on  his  individual  liability  for  the  ultimate 
redemption  of  the  deposits  in  proportion  to  the  amount 
of  the  stock  held  by  him  in  the  bank,  the  stockholder 
may  defend  the  suit  by  showing  that,  previously  to 
the  commencement  of  the  suit  he  has  discharged  his 
obligation  by  paying  to  other  depositors  than  the 
plaintiff^  an  amount  equal  to  the  full  proportion  his 
stock  bears  to  the  whole  amount  due  the  depositor. 
Jones  V8.  WiUberger 575 

4.  Such  stockholder  cannot,  after  any  one  depositor  has 
commenced  suit  against  him  on  his  liability,  defeat 
said  suit  by  paying  other  depositors  than  the  plaintiff*, 
even  though  he  pay  to  the  full  amount  of  his  liabil- 
ity. Such  payment,  after  notice  of  suit,  is  in  fraud  of 
the  plain tiff^'s  claim,  and  contrary  to  the  policy  of  the 
^ct  creating  the  liability,  and  if  allowed  would  prac- 
tically defeat  the  object  of  the  Legislature  in  imposing 
the  obligation.  Ibid. 

5.  In  such  suits,  the  production  of  the  original  evidence 
of  deposit,  or  the  certificate  of  the  assignee  of  the 
bank  of  the  indebtedness,  with  the  oath  of  the  assig- 
nee that  the  stockholder  has  surrendered  to  him  such 
evidences  of  deposit,  with  the  receipts  thereon,  to  the 
stockholder,  of  the  owners  thereof,  is  evidence  to  go 
to  the  jury  to  prove  the  payment  of  the  same  by  the 
stockholder.  Ibid. 

LoCHBANE,  C.  J.,  dissenting: 

6.  When  WiUberger  was  a  stockholder  to  the  amount 
of  one-tenth  of  the  capital  stock  in  a  savings  companyy 
and  the  company  was  insolvent  and  in  the  hands  of  an 
assignee,  and  Jones  brought  his  suit  against  WiUber- 
ger upon  the  statutory  liability  imposed  by  the  charter, 

Vol.  zlh— 44. 
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and  upon  the  trial  Jones  showed  he  was  a  depositor 
and  the  amount  due  him,  and  Wiltberger  showed  that 
he  extinguished  his  statutory  liability  by  the  surren- 
der, for  cancellation,  to  the  bank,  of  debts  due  depos- 
itors to  an  amount  greater  than  his  proportionate  lia- 
bility: 
Held,  That  Wiltberger  was  not  bound  to  pay  any  spe- 
cific 8um  of  money,  that  he  was  bound  only,  to  redeem 
his  proportionate  part  of  the  deVts  due  by  the  bank, 
and  when  he  did  this,  it  made  no  difTerence  how  he 
did  it;  when  done  he  was  discharged.     Ibid. 

7.  Held,  again,  That  a  suit  pending  or  instituted  does 
not  vest  a  legal  right  in  the  plaintiff  to  the  recovery 
of  the  individual  debt  sued  for;  that  the  statutory 
liability  to  redecoi  is  not  an  individual  contract  of 
suretyship  with  each  depositor,  and  that  the  stock- 
holder has  the  right,  at  any  time  before  judgment, 
to  redeem  an  amount  of  the  debts  equal  to  the  obli- 

Sation  im[>osed  on  him  by  the  charter,  and  such  re- 
em  ption  will  operate  as  an  extinguishment  of  his 
statutory  liability,  and  constitute  a  good  defense  to 
any  action  under  the  charter  brought  or  to  be  brought, 
and  Wiltberger  would  be  liable  for  the  costs  in  such 
case.  Il/id. 

See  Municipcd  Corporations, 

COSTS. 

See  Dormant  Judgraents,  1,  3. 
"  Estoppel,  1. 

CO-TENANT.     See  Ejectment,  1. 

CRIMINAL  LAW. 

1.  An  indictment,  which  alleged  the  offense  to  have 
been  committed  on  the  13th  day  of  August,  1868, 
and  found  by  a  grand  jury,  drawn  according  to  the 
laws  of  this  State  which  existed  prior  to  the  adoption 
of  the  Constitution  of  1868,  was  a  legal  and  valid  in- 
dictment, though  fotind  subsequent  to  the  date  thereof. 
Anderson  vs.  The  State 9 

2.  When  the  defendant  filed  a  special  plea  of  insanity, 
but  did  not  insist  that  there  should  first  be  a  trial  on 
that  special  plea,  but  went  to  trial  on  tiie  general  issue 
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of  not  guilty,  and  relied  on  the  insanity  of  the  defen- 
dant to  show  that  he  was  not  guilty  of  the  offense 
charged,  it  was  not  error  for  the  Court  to  refuse  to 
charge  the  jury  tliat  they  might  find  a  verdict  either 
for  or  against  the  special  plea  of  insanity,  the  Court 
charging  the  jury  that  they  might  find  the  defendant 
guilty,  under  the  evidence,  or  not  guilty.  Ibid, 

3.  There  was  no  error  in  the  charge  of  the  Court  to  the 
jury,  "that  they  were  the  judges  of  the  law  and  the 
facts,  so  as  to  enable  them  to  apply  the  law  to  the 
facts,  and  bring  in  a  general  verdict,  but  they  had  no 
right  to  make  law;  the  law  was  laid  down  in  the 
Code;  it  was  the  province  of  the  Court  to  construe 
the  law  and  give  it  in  charge,  and  of  the  jury  to  take 
the  law  as  given,  apply  it  to  the  facts  as  found  by 
them,  and  bring  in  a  general  verdict;"  and  in  refus- 
ing to  charge  as  requested  by  defendant's  counsel  upon 
this  point  in  the  case.  Ibid, 

4,  The  Court  did  not  err  in  charging  the  jury,  "that 
if  the  condition  of  the  defendant's  mind  was  such 
that  he  could  distinguish  right  from  wrong,  good  from 
evil,  and  while  in  that  condition,  killed  his  wife,  the 
law  would  hold  him  responsible,"  and  in  refusing  to 
charge  as  requested.  Ibid, 

6.  Under  the  4599th  section  of  the  Code,  it  was  the 
duty  of  the  presiding  Judge  to  have  had  the  evidence 
in  the  case  taken  down,  that  is  to  say,  all  the  legal 
evidence  allowed  to  go  to  the  jury;  but  as  the  record 
does  not  show  any  particular  &cts  given  in  evidence, 
which  the  Court  instructcil  the  Clerk  not  to  record, 
this  Court  cannot  say  whether  the  same  were  mate- 
rial or  immaterial,  legal  or  illegal,  or  whether  the 
Court  iu  its  directions  to  the  Clerk,  expressed,  in  the 
presence  of  the  jury,  any  opinion  as  to  the  evidence 
which  was  legally  submitted  to  the  jury  for  their 
consideration.  To  have  made  it  error  under  the  Code, 
it  must  be  affirmatively  shown  that  the  Court  ex- 
pressed an  opinion,  in  the  presence  and  hearing  of 
the  jury,  in  regard  to  the  evidence  legally  submitted 
to  them  on  the  trial.  Ibid, 

6.  It  is  the  right  of  the  witness  to  have  the  testimony 
read  over  to  him,  but  not  the  r^htof  the  defendant's 
counsel  that  it  should  be  so  read;  the  legal  prcsump- 
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tion  is  that  all  the  legal  testimony  in  the  case  was 
correctly  taken  down  under  the  direction  of  the  Court 
Ibid. 

7.  In  view  of  the  facts  of  this  case,  there  was  no  error 
in  the  Court  which  could  have  influenced  or  con- 
trolled the  verdict,  in  refusing  to  allow  Dr.  Terry  to 
explain  to  the  jury  *Hhe  structure  of  the  brain,  what 
changes  were  produced  upon  it  by  bodily  disease,  or 
how  its  irritation  and  inflammation  was  calculated  to 
present  to  the  mind  unreal  images,  upon  which  a  per- 
son with  a  diseased  brain  might  be  induced  to  act,  as 
though  the  imaginary  impressions  were  real  exist- 
ences."  Ibid. 

8.  The  Court  charged  the  jury  that,  "if,  upon  the  whole 
evidence  in  the  case,  the  jury  entertain  a  reasonable 
doubt  as  to  the  sanity  of  the  prisoner  at  the  time  of 
the  commission  of  the  alleged  act,  they  are  bound  to 
acquit  him:" 

Hddy  That  after  a  careful  review  of  the  evidence  con- 
tained in  the  record,  and  the  errors  assigned  therein, 
that  the  judgment  of  the  Court  below  in  refusing  the 
motion  for  a  new  trial  should  be  affirmed.  Ibid. 

9.  A  defendant  was  indicted  for  the  oflense  of  riot,  and 
on  being  arraigned  plead  "  not  guilty,"  and  was  put 
upon  his  trial  before  the  jury,  and  after  the  evidence 
was  closed  on  both  sides,  the  defendant  withdrew  his 
plea  of  "not  guilty"  and  plead  "guilty,"  which  lat- 
ter plea  was  entered  on  the  minutes  of  the  Court. 
After  the  jury  were  discharged  from  further  consid- 
eration of  the  case,  the  defendant  withdrew  his  plea 
of  "guilty"  and  so  notified  the  presiding  Judge,  in 
October,  1867.  But  the  records  of  the  Court  do  not 
show  anything  as  to  such  withdrawal  of  the  plea  of 
guilty.  No  judgment  was  passed  on  the  defendant 
at  that  time.  In  October,  1870,  the  defendant  was 
called  on  to  show  cause  why  judgment  should  not  be 
passed  upon  him  for  the  offense,  on  his  plea  of  guilty 
as  it  appeared  on  the  records  of  the  Court.  The  de- 
fendant showed  for  cause,  the  above  recited  facts, 
which  did  not  appear  on  the  records  of  the  Court, 
and  the  Court  passed  judgment  on  the  defendant  in 
accordance  with  the  facts  as  the  same  appeared  on  the 
records  of  the  Court,  to  which  the  defendant  excepted : 
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Hdd^  That  the  proceedings  of  a  Court  are  known  by 
its  records,  and  if  the  facts  insisted  on  by  the  defen- 
dant for  arresting  the  judgment  did  not  api>ear  on 
tlie  records  of  the  Court,  the  I^al  presumption  is, 
that  they  did  not  exist,  especially  afler  the  lapse  of 
three  years.     Gamer  ta.  The  StcUe 203 

10.  Where  an  indictment  for  burglary  charged  the  par- 
ties with  being  accessories  before  the  fact,  and  several 
witnesses  were  introduced  who  testified  to  the  finding 
of  the  goods  stolen  in  the  possession  of  such  parties, 
tliere  being  no  evidence  that  they  concealed  the  crime 
from  the  magistrate  and  harbored,  etc.,  the  principal ; 
and  the  Judge  charged  the  jury,  "  if  they  found  from 
the  testimony  that  the  defendants  procured  a  burglary 
to  be  done,  and  instigated  the  perpetration  by  reward 
or  ho|>e  thereof,  and  afterward  received  the  goods, 
knowing  them  to  be  stolen,  it  would  authorize  them 
in  finding  the  defendants  guilty  as  accessories  after 
the  fact,"  and  in  the  same  connection,  "  If  they  found 
from  the  evidence  that  the  defendants  concealed  the 
crime  or  harbored  the  principal  to  prevent  his  arrest, 
then,  in  contemplation  of  law,  they  were  accessories 
after  the  fact,"  and  a  motion  was  made  in  arrest  of 
judgment  and  for  a  new  trial  which  was  overruled  by 
the  Court : 

Held,  The  Court  erred  in  its  charge  to  the  jury,  and 
ought  to  have  granted  a  new  trial,  under  the  facts  in 
this  case.     Loyd  vs.  The  State 221 

11.  On  the  trial  of  a  prisoner  who  was  indicted  for  the 
crime  of  murder  in  the  county  of  DeKalb,  where  the 
crime  was  committed,  after  endeavoring  to  procure  an 
impartial  jury  in  the  usual  manner  pointed  out  by 
law,  the  presiding  Judge  became  satisfied  that  an  im- 
partial jury  could  not  be  obtained  in  that  county,  and 
passed  the  following  order:  "The  State  vs.  Isaac 
Wheeler — The  Court  being  satisfied  that  an  impartial 
jury  cannot  be  obtained  in  the  county  of  DeKalb,  for 
the  trial  of  the  above  stated  case,  it  is  ordered  by  the 
Court  that  said  case  \ye  transferred  as  to  the  defend- 
ants, from  the  county  of  DeKalb  to  the  county  of 
Fulton,  and  that  the  same  be  tried  in  said  county  of 
Fulton  instead  of  the  county  of  DeKalb,  and  that 
the  Clerk  of  the  Court  in  DeKalb  make  out,  certify, 
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and  transmit  a  complete  transcript  of  the  record  id 
said  case  to  the  Clerk  of  Fulton  Superior  Court. 
[Signed.]  J.  D.  POPE,  J.  s.  c." 

This  order  of  removal  was  objected  to  by  the  defendant, 
which  objection  was  entered  of  record,  but  there  is  no 
error  assigned  in  this  Court  as  to  that  decision  of  the 
Court  in  DeKalb,  as  required  by  the  4191st  section 
of  the  Code,  so  as  to  enable  this  Court  to  review  it. 
There  is  another  order  in  the  record  for  the  discharge 
of  the  jurot*s  who  had  been  sworn,  in  which  it  is  re- 
cited, "  that  the  Court  having  proceeded  according  to 
law  to  obtain  a  jury  to  try  said  case,  and  having,  af- 
ter using  all  necessary  meanS;  failed  to  obtain  a  jury, 
the  jurors  were  discharged,  and  a  new  trial  onlered, 
which  was  signed  by  the  presiding  Ju<lge.  On  the 
trial  of  the  case  in  Fulton  county,  the  defendant 
moved  to  set  aside  the  order  removing  the  case,  de- 
murred and  plead  to  the  jurisdiction  of  the  Court  of 
that  county,  insisting  upon  his  right  to  l>e  tried  in 
DeKalb  county,  in  which  the  crime  was  committed, 
which  motion,  demurrer  and  plea  were  overruled  by 
the  Court. 
Hddj  That,  under  the  Constitution,  the  Superior  Court 
of  DeKalb  county,  in  which  the  crime  was  commit- 
ted, had  the  original  jurisdiction  for  the  trial  of  the 
defendant,  except  when  the  presiding  Judge  thereof 
is  satisfied  that  an  impartial  jury  could  not  be  oi>- 
tained  in  that  county ;  and  in  that  event,  the  Court 
had  the  power  and  authority,  under  the  Constitution, 
the  Act  of  6th  of  October,  1868  and  the  4593d  sec- 
tion of  the  Code,  with  the  consent  of  the  Solicitor 
General  and  defendant,  or  his  counsel,  to  select  the 
county  in  which  the  defendant  should  be  tried,  and 
to  order  the  case  transferred  accordingly.  The  Court 
may  transfer  the  case  to  the  county  agreed  on  by  the 
parties,  or  in  the  event  they  fail  or  refuse  to  agree 
upon  any  county,  then  the  Court  may  transfer  the 
case  to  the  county  agreed  on  by  the  parties,  or  in  the 
event  they  fail  or  refuse  to  agree  upon  any  county, 
then  the  Court  may  transfer  the  trial  to  such  county 
as  he  may  select.  The  record  in  this  case  does  not 
show  that  there  was  any  agreement  as  to  the  county, 
but  the  legal  presumption  in  favor  of  the  judgment 
is,  that  they  failed  or  refused  to  agree  upon  any  county. 
WhedervB.  Th^  State 306 
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12.  Hdd  further,  That  the  judgment  of  the  Court  in 
DeKa)b  county,  removing  the  case  to  Fulton  county, 
being  the  judgment  of  a  Court  of  competent  juris- 
dictijou,  could  not  be  collaterally  attacked  in  the  Su- 

})erior  Court  of  Fulton  county  for  irregularity,  or  as 
laving  been  improperly  granted,  either  on  a  motion 
to  set  it  aside,  or  by  demurrer  or  plea  to  the  jurisdic- 
tion of  the  Court;  and  that  the  motion  to  set  it  aside, 
the  demurrer  and  plea  to  the  jurisdiction  of  the  Court 
were  properly  overruled.     2  bid, 

13.  HeldalaOf  That  the  challenge  to  the  array  of  jurors 
impanneled  to  try  the  prisoner  was  properly  overruled 
by  the  Court,  inasmuch  as  it  was  not  affirmatively 
shewn  that  the  jurors  were  not  selected  from  those 
whose  names  were  in  the  jury-box,  or  that  they  had 
not  been  selected  and  summoned  according  to  law. 
The  legal  presumption  is,  that  the  officers  of  the  law 
performed  their  duty  in  the  selecting  and  summon- 
ing the  jurors,  until  the  contrary  is  shewn  by  compe- 
tent evidence ;  and  the  same  may  be  said  in  regard 
to  the  objection  made  to  the  twenty-four  traverse  ju- 
rors.    Ibid, 

14.  Held  agairif  That  there  was  no  material  error  in  the 
charge  of  the  Court  to  the  jury  which  could  have  in- 
fluenced their  verdict.  And  where  the  verdict  is 
abundantly  sustained  by  the  evidence,  as  in  this  case, 
this  Court  will  not  be  very  iastute  in  the  discovery  of 
errors,  to  set  it  aside,  unless  they  be  such  as  would 
have  probably  produced  a  different  result.     Ibid, 

15.  When  a  requisition  is  made  by  the  Executive  au- 
thority of  this  State  for  any  person  as  a  fugitive  from 
justice,  on  the  Executive  authority  of  another  State, 
and  the  Governor  of  this  State  appoints  an  agent  to 
receive  such  fugitive  to  be  transported  to  this  State, 
it  is  the  duty  of  such  agent,  without  unreasonable 
delay,  to  bring  said  fugitive  before  the  Governor  of 
this  State,  (unless  otherwise  directed,)  in  order  that 
said  fugitive  from  justice  may  be  turned  over,  under 
the  order  and  direction  of  the  Governor,  to  the  proper 
civil  authority  of  the  county  in  which  the  offense  was 
committed.  If  the  defendant,  as  such  agent,  had  such 
fugitive  from  justice  in  his  custody,  for  the  purpose 
of  transiwrting  him  from  the  State  of  South  Caro- 
lina to  the  Governer  of  this  State^  on  his  requisition^ 
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as  set  forth  in  the  record,  without  any  unseasonable 
delay,  then  the  defendant  was  not  guilty  of  false  im- 
prisonment in  the  detention  of  said  fugitive  from  jus- 
tice for  that  purpose,  and  the  Court  below  should  hav>e 
so  instructed  the  jury.     Pettua  vs.  The  State 358 

16.  On  a  trial  for  murder,  proof  was  given  of  the  con- 
fessions of  the  prisoner,  that  the  deceased  had  met 
him  in  the  public  road  and  attacked  him  suddenly 
and  violently,  by  beating  him  with  a  stick;  that  he 
had  remonstrated,  and  finally,  holding  the  stick  with 
one  hand,  he  had,  with  the  other,  taken  out  his  knife, 
and  opening  it  with  his  teeth,  he  had  stabbed  the  de- 
ceased twice,  and  deceased  was  shortly  afler  found 
dead.  But  it  was  proven,  in  addition,  that  deceased 
was  stabbed  in  four  places;  that  the  prisoner,  on  ex- 
amination at  the  time,  was  without  bruise  or  hurt, 
and  that  he  was  found  in  possession  of  the  pistol,  and 
the  jury  found  a  verdict  of  voluntary  manslaughter, 
and  the  Court  below  refused  a  new  trial : 

Heldy  That  this  Court  will  not  disturb  the  judgment 
of  the  Court  below.     Banks  vs.  The  State 544 

17.  When,  in  a  trial  for  murder,  the  defendant  offered 
testimony  in  relation  to  the  character  of  the  house 
(being  a  house  of  ill-fame,)  where  the  homicide  was 
committed,  which  was  rejected  by  the  Court: 

JSeldy  That  this  was  not  error,  as,  under  the  facts,  it 
was  not  relevant  to  the  issue  in  the  case.  Braswell 
vs.  The  State 609 

18.  When  the  Judge  refused  to  charged  the  jury:  "If 
the  deceased  said  the  prisoner  stole  the  lamp,  and  de- 
ceased called  him  a  damned  liar,  and  deceased  rose 
up  and  put  his  hand  in  his  pocket  and  advanced  to- 
ward defendant,  that  such  conduct  was  sufficient  to 
excite  the  fears  of  a  reasonable  man  :" 

Heldj  That  this  was  not  error;  for  such  question  was 
one  for  the  jury  to  find,  upon  all  the  proof  in  the 
case.  Ibid. 

19.  When  the  Court  gave  the  converse  of  this  propo- 
sition in  charge,  reciting  the  facts,  but  not  all  the 
facts,  which  showed  the  intent,  whether  the  act  was 
done  by  malice,  and  concluded  by  telling  the  jury,  if 
they  found  the  facts  recited  to  be  true,  the  case  was 
murder : 
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Hdd^  That  this  was  error  in  the  Court,  and  not  the 
proper  manner  of  presenting  the  question  to  the  jury 
for  their  adjudication,  under  the  law  of  this  State. 
Ibid. 

20.  When  the  facts  of  the  case  show  clearly  that  the 
act  of  the  killing  was  without  any  legal  provocation, 
and,  in  fact,  constituted  the  crime  of  murder,  under 
the  law: 

Heldy  That  this  Court  will  not  interfere  to  set  aside  the 
verdict  for  a  charge  of  the  Court,  though  expressed 
in  language  too  strong  against  the  accused,  if,  from 
all  the  evidence,  this  Court  is  satisfied  with  the  ver- 
dict. Ibid. 

CUMULATIVE  REMEDY. 

Where  a  suit  was  instituted  against  the  Western  and 
Atlantic  Railroad  for  damages,  growing  out  of  a 
breach  of  contract,  and  the  declaration  alleged  that 
the  contract  was  in  writing  and  had  been  lost : 

Held,  first,  That  the  remedy,  under  the  Code,  section 
3910,  is  cumulative,  and  does  not  deprive  a  party  of 
his  right  to  sue  at  law.  Wallace,  SupH,  va,  Tumlin 
and  StegaU 462 

DAMAGES. 

1.  In  this  case  there  being  no  appearance  for  the  plain- 
tiff in  error,  the  defendant  moved  the  Court  to  open 
the  record,  and  prayed  for  an  affirmance  of  the  judg- 
ment of  the  Court  below,  with  damages  for  delay  : 

Held,  That  the  defendant  was  entitled  to  an  affirmance 
of  :the  judgment  on  the  statement  of  facts  contained 
in  the  record,  and  that  damages  be  awarded  as  pro- 
vided by  the  4221st  section  of  the  Code  for  a  delay 
in  bringing  the  case  up  to  this  Court.  Avera  vs. 
Vason 283 

2.  The  amount  of  damage  in  this  case  depended  on 
the  view  the  jury  took  from  the  evidence  of  the  con- 
tract itself;  and  the  finding  of  the  jury  in  this  case 
being  sustained  by  the  evidence  as  to  the  amount  of 
damage,  taking  the  value  at  the  time  they  held  the 
owner  would  have  had  his  cotton  sold,  and  allowing 
expenses,  etc.,  will  not  be  set  aside — being  supported 

by  the  evidence.    Gray,  Bedell  and  Htighes  vs.  Bass.    270 
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3.  Where  the  evidence  upon  the  breach  of  contract  ex- 
hibits tlie  fact  that  the  plaintiff  was  to  receive  a  cer- 
tain price,  and  the  amount  uecessary  for  the  perform- 
ance,  after  such  alleged  breacii,  is  a  matter  of  fixed 
computation,  and  the  Court  charged  the  jury,  on  the 
measure  of  damages,  that  plaintiff  was  entitled  to  re- 

.  cover  the  whole  amount  sued  for,  less  what  would 
have  been  his  expenses  in  performing  the  contract: 

Hddy  That  the  actual  damages  which  the  plaintiff  was 
entitled  to  recover,  embraces  the  difference  between 
the  cost  of  doing  the  work  and  the  price  to  be  paid 
for  it.  The  law  requires  the  utmost  good  faith  in  re- 
lation to  contracts,  and  where  parties  refuse  to  carry 
out  contracts  into  which  they  have  entered,  the  party 
injure<l  may  pursue  his  remedy  for  damages,  and  the 
measure  of  the  damages  for  such  breach  or  refusal  to 
carry  out  the  contract  will  be  computed  by  ascertain- 
ing the  profits  of  the  enterprise,  after  deducting  the 
legitimate  and  actual  costs  of  its  execution;  and,  in 
the  view  we  entertain  of  the  law  of  this  case,  the 
charge  of  the  Court  below  was  error.  Wallace^  Sup% 
V8,  Tumlin  and  Stegall 462 

See  Husband  and  Wife. 

DECREE.     See  Equity  Practice,  3. 

DEMAND. 

Where,  upon  the  contract  entered  into  for  cotton,  the 
party  had  his  election  to  require  the  return  of  the 
cotton  at  places  specified,  or  payment  in  money  there- 
for: 

Heldf  That  a  demand  for  settlement  and  refusal  to  pay 
for  the  cotton,  dispensed  with  any  formal  notice  of 
election,  and  constituted  sufficient  demand  and  notice 
before  the  institution  of  suit  to  predicate  the  action. 
The  Newton  Manufacturing  Company  t«.   White 1^ 

DEMURRER. 

Where  the  evidence  of  the  plaintiff  in  the  action,  is  insuf- 
ficient, in  law,  to  entitle  him  to  recover,  the  defendant 
may  demur  thereto,  and  demand  of  the  Court  a  judg- 
ment of  non-suit;  but  if  the  demurrer  to  the  evi- 
dence is  overruled  by  the  Court,  theu  the  defendant, 
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according  to  the  long  and  well  settled  practice  of  the 
Courts  of  this  State,  may  go  before  the  jury  and  con- 
test the  plaintiff's  right  to  recovery,  by  the  introduc- 
tion of  evidence  in  his  own  favor.  The  overruling 
the  defendant's  demurrer  to  the  plaintiff's  evidence 
has  never  been  iield  by  the  Courts  of  this  State,  since 
the  adoption  of  the  Judiciary  Act  of  1799,  to  be  bo?i- 
dmive  as  to  the  plaintiff's  right  to  recover  the  money 
or  property  sued  for.     Leny  vs,  Simmons 53 

DILIGENCE. 

See  Common-Carriers^  1;  2,  4. 
"  Continuance,  6. 
"  Evidence,  3,  7. 

DISTRESS- WARRANTS. 

See  Landlord  and  Tenant, 
"  Priority  of  Liens, 

DISTRIBUTION  OF  ESTATES. 

Where  a  bill  was  brought  by  the  children  of  Jonas 
King,  their  deceased  father,  to  recover  from  the  exec- 
utor of  their  grand-father,  Jonathan  King,  their  fath- 
er's share  being  one-eight  of  the  estate  of  said  Jona- 
than, under  the  will,  and  the  bill  does  not  allege  at 
what  time  Jonas  King  departed  this  life — whether 
before  or  after  the  death  of  the  testator — and  the  bill 
was  dismissed  upon  demurrer,  for  want  of  equity,  etc: 

Held,  That  the  averment  of  the  time  of  the  death  of 
Jonas  King  was  material,  and  that  it  ought  affirma- 
tively to  appear  that  he  died  before  the  testator,  to 
sustain  this  proceeding  by  the  heirs  as  against  the 
executor  for  distribution  of  the  estate,  claiming,  un- 
der his  will;  for  if  Jonas  died  aftier  the  death  of  the 
testator,  the  present  parties  would  have  no  right  to 
proceed  by  bill  for  settlement,  etc.,  against  the  execu- 
tor, and  would  require  administration  on  Jonas  King's 
estate,  and  suit  by  such  administrator  to  enforce  such 
settlement.      King  vs.  King 512 

DORMANCY. 
See  Oorporaiions,  1^  2. 
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DORMANT  JUDGMENTS. 

1.  The  entry  by  the  sheriff,  of  costs  received  from  the 
plaintiff,  was  sufficient  to  keep  the  judgment  from 
becoming  dormant  and  the  petition  for  the  issuing  of 
an  alias  fi.  fa,  and  the  proceedings  therein  had,  was 
evideiy^  of  the  intent  of  such  plaintiff  that  his  judg- 
ment was  subsisting  within  the  provision  of  law,  and 
that  the  Court  erred  in  holding  the  judgment  to  be 
dormant.      Thrasher  vs.  Foster 212 

2.  Under  the  facts  contained  in  this  record,  the  judg- 
ment, or  decree  on  which  the  execution  issued,  was 
not  dormant.     Munroe  et  al.  vs,  Dumas 238 

3.  A  return  by  a  sheriff  upon  a  fi.  fa.,  that  he  has  "re- 
ceived of  the  defendant  $9  25,  in  full  of  the  costs  on 
this  fi,  fa.y^  is  such  a  return  or  entry  as,  under  section 
2863  of  the  Revised  Code,  will  prevent  the  dormancy 

of  the  judgment.     Clark  vs,  Feagan 269 

DOUBT.    See  Criminal  Law,  8. 

DOWER. 

1.  The  widow's  right  to  dower  in  the  lands  of  which 
her  husband  died  seized  and  possessed  either  by  deed, 
or  in  law,  is  a  legal  right  of  which  she  cannot  be 
barred  except  in  the  manner  as  provided  by  law;  that 
is  to  say,  her  relinquishment  of  her  right  to  dower 
must  be  made  in  the  manner  as  prescribed  by  law. 
Davis  vs,  McDonald 205 

2.  Where  a  widow,  with  the  assent  of  the  administra- 
tor and  the  approval  of  the  Ordinary,  elected  to  take 
money  in  lieu  of  dower,  and  commissioners  were  ap- 
pointed to  assess  the  same,  who  made  a  return  of  their 
action,  but  the  widow  recalled  her  election  and  the 
Court  passed  an  order  setting  aside  the  return,  and 
permitting  her  to  recall  her  election,  and  afterward 
commissioners  were  appointed  in  the  ordinary  way  to 
assign  to  her  dower,  and  they  made  a  return  of  the 
assignment: 

Hdd,  That,  in  a  traverse  of  the  return  by  a  creditor, 
the  former  proceedings,  in  relation  to  her  choice  of 
money  in  lieu  of  dower,  were  no  bar  to  her  present 
application ;  it  appearing  that  she  made  her  electioo 
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of  money  under  the  impression  that  the  estate  was 
fully  solvent,  when,  in  fact,  its  solvency  is  doubtful. 
Daimey  V8,  Bailey 521 

EJECTMENT. 

1.  One  tenant  in  common  may  bring  ejectment  against 
his  co-tenant,  if  the  possession  of  the  co-tenant  be 
adverse;  if  a  recovery  is  had  the  plaintiff  will  be  put  in 
possession  as  tenant  in  common,  leaving  to  the  parties 
the  right,  by  writ  of  partition  or  by  bill  in  equity,  to 
settle  any  equities  there  may  be  between  them  as  ten- 
ants in  common.  (3ee  concurrence  of  Warner,  J.) 
Logan  vs,   Ooodall 96 

2.  Where,  in  an  action  of  ejectment  for  land,  the  contro- 
versy is  about  the  dividing  line,  and  the  plaintiff 
shows  title  in  himself  to  the  lot,  but  not  a  chain  of 
title  from  the  State,  and  the  defendant  claims  through 
a  deed  from  plaintiff,  and  evidence  is  introduced  to 
prove  the  acquiesenceof  the  defendant  in  the  boundary 
asserted  by  plaintiff,  and  such  witness  discloses  by 
his  evidence  the  existence  of  such  deed,  and  a  motion 
made  to  rule  out  the  evidence  relative  to  the  contents 
of  the  deed  was  overruled  and  the  plaintiff  closed  his 
case,  and  the  jury  found  for  the  plaintiff  with  mesne 
profits: 

Hdd^  That  the  plaintiff  had  not  shown  such  title  as 
would  allow  him  to  recover  on  the  deeds,  his  evi- 
dence being  no  chain  of  title  from  the  State  to  him. 
Anderson  V8.  Suggs 266 

3.  Held  fuHheTy  That  while  evidence  of  acquiesence  in 
the  boundary  under  the  facts,  in  this  case  was  compe- 
tent evidence,  it  was  not  competent  to  go  into  the 
contents  of  the  deed,  and  on  the  fact  of  the  existence 
of  such  deed  from  plaintiff  to  defendant  being  shown, 
it  was  the  duty  of  the  Court  to  stop  the  testimony 
until  the  parties,  one  or  the  other  claiming  under 
such  deed,  produced  it.  And  as  a  question  of  prac- 
tice, he  who  claims  any  right  or  benefit  arising  under 
any  instrument  in  writing  is  the  party  whose  duty  it 
is  to  present  it  to  the  Court  and  put  it  in  evidence.  lb. 

4.  The  value  of  the  premises  in  dispute,  in  an  action  of 
ejectment,  except  so  far  as  it  effects  the  mesne  profits, 

is  immaterial  to  the  issue.     Merrill  vs.  Whitaker  etal.  403 
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5.  The  execution  of  a  deed  to  which  an  affidavit  has 
been  filed,  under  section  2670  of  the  Revised  Code, 
cannot  he  proven  by  acknowledgements  of  the  sup- 
posed maker  of  the  deed  that  the  land  described  was 
the  property  of  the  supposed  grantee.     Mills  vs.  May,  623 

6.  When  on  the  trial  of  an  action  of  ejectment  the  evi- 
dence turned  on  the  question  of  title,  and  the  verdict 
was  for  tlic  defendant,  and  the  plaintiff  moved  for  a 
new  trial  on  the  ground  of  newly  discovered  testi- 
mony by  which  it  could  be  shown  that  the  defendant, 
whilst  in  possession  of  the  land,  had  admitted  that 
the  same  was  the  property  of  the  plaintiff,  he  being 
the  tenant,  or  in  possession,  as  the  agent  of  the  plain- 
tiff:       .       ^      ^ 

Heldy  That  this  did  not  come  within  the  rule  of  exclud- 
ing cumulative  testimony,  as  it  went  to  a  new  and 
distinct  right  to  recover,  and  a  new  trial  ought  to 
have  been  granted.  Ibid. 

See  Amendment^  2, 

ELECTION.    See  Demand.    See  Dower,  2. 

EMANCIPATION  OP  SLAVES. 

When,  in  1858,  Nathan  Truitt  died,  leaving  a  will  in 
which  he  bequeathed  to  B  certain  negroes,  (described 
as  old  and  faithful  slaves,)  and  certain  other  property 
in  trust,  directing  that  6  should  permit  them,  as  long 
as  any  of  them  wish,  to  cultivate,  for  their  8np|K)rt^a 
certain  parcel  of  land,  and  see  to  it  that  they  were 
well  treated,  and  provided  that,  at  B.'s  death,  before 
the  death  of  all  the  negroes,  the  trust  should  pass  to 
C,  and  after  the  probate  of  the  will,  no  action  was 
taken  by  B  in  the  matter,  and  the  negroes  and  other 
property  passed  in  the  usual  course  of  administration 
to  the  residuary  legatee,  and  since  the  emancipation 
of  the  slaves,  B  filed  a  bill  to  set  up  the  trust: 

Heldy  That  the  bill  was  properly  dismissed  by  the  Chan- 
cellor for  want  of  equity.     Ellis  V8,  Rachels 175 

EQUITY. 

1.  A  bill  by  creditors  charging  that  the  debtor,  who  is 
insolvent,  has  fraudulently  transferred  his  property, 
a  stock  of  dry  goods,  to  a  third  person  who  is  in 
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complicity  with  the  fraud,  and  who  is  rapidly  selling 
them  at  retail  to  other  persons,  and  praying  the  ap- 
pointment of  a  Receiver,  is  not  demurrable,  on  the 
ground  that  the  complainants  do  not  show  that  they 
have  sued  their  claims  to  judgment  at  law.  Cohen 
V8,  MyerSy  Cohen  &  Company 46 

2.  If  the  complainant  is  entitled  to  any  relief  under 
the  statement  of  facts  contained  in  the  record,  he  has 
as  ample  and  adequate  remedy  in  a  Court  of  law  as 
in  a  Court  of  equity,  and  there  was  no  error  in  the 
Court  below  in  sustaining  the  demiirrer  to  the  com- 
plainant's bill,  and  dismissing  the  same  for  want  of 
equity.     Seago  vs.  HaiTisonetaL 189 

3.  Where  there  was  a  bill  pending  in  equity  in  favor  of 
Zorn  vs,  Kespass,  in  relation  to  the  title  and  posses- 
sion of*  land,  and  during  Respass'  temporary  absence 
from  the  county,  Zorn  dismiased  his  bill  and  took  out 
a  proceeding  as  an  intruder  against  Respass'  tenant, 
an  ignorant  colored  man,  who  had  a  growing  crop  on 
the  premises,  and  who,  from  ignorance  of  his  rights, 
failed  to  make  the  counter-aflBdavit  required  by  law, 
and  Zorn,  was  in  consequence,  put  in  i)ossession,  and 
Respass  ousted,  and  Respass  immediately  on  his  re- 
turn, made  the  affidavit,  but  the  sheriff  refused  to  re- 
ceive or  act  upon  it: 

Heldy  That  a  bill  setting  up  these  facts^  and  praying  a 
restitution  of  the  possession  as  unfairly  obtained  un- 
der color  of  legal  process,  is  not  demurrable  for  want 
of  equity,  or  Ijccause  there  is  an  adequate  remedy  at 
law.     Respass  vs,  Zorn 389 

4.  Where  a  bill  in  equity  was  brought  by  a  ward,  through 
her  guardian,  against  an  administrator,  charging  that, 
by  a  previous  litigation  against  such  administrator, 
she  l»ad  obtained  a  decree,  by  which  she  was  decreed 
a  specific  interest  in  certain  property,  being  an  undi- 
vided interest  therein  to  the  value  of  $2,850  00,  and 
the  jury  further  decreed,  that  "this  decree  shall  ope- 
rate as  a  conveyance  to  her  of  said  undivided  interest 
in  said  lands  and  premises,''  and  the  bill  avers  that 
the  property  is  being  wasted  and  mismanaged,  and 
that  the  sale  of  the  whole  is  necessary  to  a  proper  di- 
vision or  partition,  and  that  the  administrator  and 
his  securities  on  his  bond  are  involved,  and  that  the 
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administrator  refuses  to  comply  with  the  decree  in  the 
premises  and  sets  up  new  defenses ;  that  the  property 
belongs^  in  part,  to  other  heirs,  and  that  they  were 
not  parties  to  the  original  bill,  and  not  bound  there- 
by;  and  the  bill  prays  for  the  appointment  of  a  Re- 
ceiver and  a  sale  of  the  property,  for  the  purpose  of 
division,  and  the  Court,  upon  the  hearing,  dismissed 
the  bill  for  want  of  equity,  on  the  ground,  that  the 
questions  raised  were  previously  adjudicated  : 
fle/d.  That  the  Court  erred ;  that  the  facts  alleged  con- 
stituted strong  ground  for  the  interposition  of  equity, 
and  that  it  was  the  duty  of  the  Gburt  to  have  retained 
the  bill  and  appointed  a  Receiver,  and  by  proper  pro- 
cess to  have  caused  all  the  parties  in  interest  to  be 
made  parties  to  the  bill,  and  to  have  adjudicated  and 
settled  the  respective  rights  of  the  claimants,  if  found 
that  they  were  not  bound  by  the  decree  in  the  origi- 
nal bill,  and  to  have  the  pro{)erty  sold  for  the  pur- 
poses of  division.  And  we  remand  this  case  to  the 
Chancellor,  with  these  instructions.      Ware  vs.  Wan  488 

5.  Where  a  suit  was  pending  against  two  joint  and  sev- 
eral obligors,  one  of  whom  claimed  to  be  security 
only  for  the  other,  and  this  was  known  to  the  plain- 
tiff, and  the  principal  had  filed  a  plea  to  the  merits 
of  the  action,  and  the  plaintiff,  without  the  action  or 
consent  of  the  surety,  and  after  the  surety,  satisfied 
that  no  trial  could  be  had  on  the  plea  at  that  term  of 
the  Court,  had  gone  home,  dismissed  his  suit  as  to 
the  principal,  to  get  clear  of  the  plea,  and  then  took 
a  judgment  against  the  surety,  and  tiie  surety  filed  a 
bill  to  enjoin  the  judgment,  alleging  these  facts,  and 
alleging,  further,  that  at  the  time  the  suit  was  dis- 
missed against  the  principal,  the  debt  was  barred  by 
the  Statute  of  Limitations,  and  if  the  surety  paid  the 
debt,  he  was,  by  this  act  of  the  plaintiff,  deprived  of 
his  rights  to  recover  it  from  the  principal: 

Held  J  That  there  was  equity  in  the  bill,  and  the  Judge, 
on  the  facts  of  the  case,  as  they  appeared  on  the  bill, 
answer  and  affidavits,  ought  to  have  granted  the  in- 
junction until  the  trial  could  be  had  on  the  case  made 
by  the  bill.     Turner  vs.  McCarter 491 

6.  Where  there  was  a  bill  filed  to  reform  a  voluntaiy 
deed,  on  the  ground  of  mistake,  and  the  dispute  was 
between  those  claiming  under  the  deed^  the  grantor 
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being  indifferent,  the  rule  in  equity  that  a  deed  will 
not  be  reformed  at  the  instance  of  mere  volunteers, 
does  not  apply.     Adair  vs.  McDonald  et  al 506 

7.  Under  the  laws  of  this  State,  Revised  Code,  sections 
3067  and  3068,  a  mistake  of  law,  as  when  an  instru- 
ment has  a  different  legal  effect  from  what  the  parties 
to  it  intended,  may  be  relieved  against  in  equity,  or 
if  the  mistake  be  in  but  one  of  the  parties,  if  that 
one  place  great  trust  and  confidence  in  the  other,  and 
that  confidence  be  betrayed,  equity  will  relieve  against 
the  mistake.  Ibid. 

8.  Where  there  was  a  suit  pending  in  a  Justice's  Court, 
and  the  defendant  moved  to  continue,  on  account  of 
the  absence  of  a  witness,  the  payee  of  the  note,  by 
whom  he  could  prove  that  the  note  was  given  in 
liquidation  of  a  debt  due  to  the  payee,  for  medical 
services  rendered  by  him  to  the  defendant's  ward,  and 
that  it  was  not  the  intent  of  the  parties,  in  giving  or 
the  taking  of  the  note,  to  bind  the  defendant,  person- 
ally, for  the  debt: 

Hdd,  That  there  was  nothing  in  this  evidence,  as  stated, 
to  show  such  a  mistake,  either  of  law  or  fact,  as  to 
authorize  a  reformation  of  the  note,  and  the  continu- 
ance was  properly  overruled,     Pool  vs,  Wilkinson.,,.  539 

9.  When  A,  as  administratrix,  filed  her  bill  against  B, 
administrator,  to  enjoin  suits  in  ejectment  and  for  the 
purchase  of  land,  upon  the  following  statement  of 
iacts:  A  and  6,  in  their  lifetime,  bought  together  a 
certain  ferry  and  lands,  A  taking  title  to  himself,  and 
afterwards  made  title  to  one-half  to  B,  and  B  made 
payments,  and  gave  his  note  for  balance  of  the  par- 
chase-money,  and  B  also  turned  over  to  A  the  whole 
proceeds  of  the  ferry,  and  other  accounts  alleged  to 
have  been  paid,  and  which,  together,  amounted  to  the 
balance  due,  and  the  Court  overruled  the  demurrer 
to  the  bill  and  granted  the  injunction  prayed: 

Hdd,  That  the  judgment  of  the  Court  was  not  error, 
in  this,  that  jurisdiction  for  purposes  of  injunction 
existed  in  the  county  when  the  suits  were  pending, 
and  the  facts  alleged  made  a  proper  case  for  equity 
interference.    Byrdvs,  Lewis 626 
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EQUITY  PLEADING. 

An  injunction  to  restrain  the  enforcement  of  a  jodgmeot 
at  law  on  the  ground  that  there  is  a  good  defense  to 
a  part  of  the  claim  on  which  the  judgment  is  foande«l, 
but  said  defense  did  not  come  to  the  knowledge  of  the 
defendant,  until  it  was  too  late  to  set  it  ap  at  law, 
ought  not  to  be  granted,  unless  the  complainant  ten- 
der in  the  bill  the  amount  he  admits  to  be  doe,  and 
unless  the  bill  clearlj  show  bv  distinct  and  positive 
averments  what  the  defense  is,  bow  an«1  by  whom  it  can 
be  proven,  and  that  the  failure  to  acquire  the  knowl- 
etige  of  it  before  the  trial  at  law,  was  wholly  an* 
mixeil  with  anv  negligence  on  the  part  of  the  com- 
plainant, or  any  want  of  attention  to  the  means  of 
information  within  the  reach  of  a  man  of  ordinary 
prudence  and  discretion.       Hill  ct.  Harris 413 

EQUITY  PRACTICE. 

1.  In  a  motion  to  revoke  an  onler  appointing  a  Be- 
oeiver,  on  the  ground  that  the  answer  of  tbe  ddend- 
ants,  with  the  supplemental  affidavits,  "swears  off" 
the  equity  ot*  the  l>ill,  the  Chancellor  is  authorised  by 
law  to  grant  or  refuse  the  motion,  according  to  his 
discretion,  under  a!l  the  facts  and  circunutanoes  of 
the  case,  and  this  Court  will  not  control  his  judgment 
unless  his  decision  ha^^  been  abused.  Cbhtn  vs,  Jfy- 
rr#,   Cohen  dr  Company 46 

2.  Inasmuch  as  the  answer  of  the  defendant  was  not 
filed  under  the  onler  or  process  of  the  Court  requiring 
the  defendant  to  answer  complainant's  bill,  but  wis 
voluntarily  tiled  bv  him  bv  wav  of  showine  cause 
against  granting  the  injunction,  it  was  to  be  considered 
by  the  Judge  for  what  it  was  worth,  in  the  shape  in 
which  he  voluntarily  chose  to  present  it,  and  the  com- 
plainants did  not  have  the  legal  right  to  complain  of 
his  aotion  in  regard  to  that  matter ;  nor  did  the  Judge 
err  in  refusing  to  allow  the  complainants  to  examine 
the  defendant  orally  as  a  witness,  on  a  motion  to  grant 

an  injunction.     Cabbcdgf  d'  Haslehurti  r«.  Adawu 124 

3.  Where  a  decree  was  not  signed  by  the  Chancellor: 
Htld,  Tiiat  the  jurisdiction  for  the  trial  of  equity  causes 

in  this  State  was  vested  in   the  Superior  Coart,  in 
which   this  judgment   or  decree  was  rendered,  and 
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that  this  was  a  judgment  or  decree  of  that  Court; 
and  having  been  rendered  prior  to  the  adoption  of 
the  Co(le,  under  the  general  rule  of  practice  that  pre- 
vailed iu  most  of  the  Courts  of  the  State  at  that  time, 
it  ought  not  now  to  be  set  aside  on  the  ground  that 
it  was  not  signed  by  the  Chancellor,  even  if,  under 
the  Constitution  and  laws  of  this  State  vesting  the 
jurisdiction  and  regulating  the  trials  of  equity  causes, 
the  decree  rendered  on  the  verdict  of  a  jury  is  now 
required  to  be  signed  by  the  Chancellor,  iu  order  to 
constitute  it  a  valid  decree.  The  Code  is  certainly 
directory  in  regard  to  that  matter,  and  should  be  fol- 
lowed in  all  cases  tried  since  its  adoption,  but  when 
it  is  signed  as  required  by  the  Code,  is  it  the  judg- 
ment or  decree  of  the  Chancellor^  or  is  it  the  judg- 
ment or  decree  of  the  Superior  Court  f  Munroe  et 
al.y  V8.  Duviias 238 

4.  A  bill  praying  for  an  injunction  was  presenteil  to  the 
Judge  for  his  sanction,  and  a  rule  nisi  was  granted, 
calling  upon  the  defendants  to  show  cause,  on  the  day 
therein  named,  why  the  injunction  should  not  be 
granted,  which  was  duly  served  on  the  defendants, 
but  they  failed  to  appear  and  show  cause  on  the  day 
named  by  the  Judge,  and  afterward  the  Judge  gran- 
ted the  injunction.  Whereupon  the  defendants,  by 
their  counsel,  petitioned  the  Judge  to  suspend  his  or- 
der granting  the  injunction,  which  was  refused,  and 
the  defendants  excepted. 

Held,  That  there  was  no  error  in  the  refusal  of  the 
Judge  to  grant  the  petition  to  suspend  his  order  grant- 
ing the  injunction,  on  the  statement  of  facts  contained 
in  the  record ;  that  their  iwnedy  was  to  move  a  dis- 
solution of  the  injunction  in  manner  prescribed  by 
law  in  such  cases,  if  they  desired  to  get  rid  of  it. 
Clark  V8,  Herring  &  Mock f 240 

5.  It  is  error  iu  the  Judge  of  the  Superior  Court  to  dis- 
miss a  bill  in  vacation,  except  upon  demurrer  by  the 
defendant.     Gullatt  V8,  Thrasher 429 

ESTOPPEL. 

1.  Heldy  That  it  was  the  right  of  the  plaintiff  to  have 
had  all  the  legal  coats  due  in  the  case,  including  the 
costs  of  plaintiff's  witnesses,  taxed  by  the  Clerk,  and 
inserted  in  the  blank  lefl  in  the  judgment  for  that 
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purpose,  and  to  have  proceeded  to  collect  the  principal, 
interest  and  cost,  by  due  process  of  law,  but,  inas- 
much as  the  plaintiff  agreed  to  settle  the  judgment 
on  the  terms  proposed  by  the  defendant,  with  a  full 
knowledge  of  all  the  facts,  and  gave  a  receipt  in  full 
of  the  within  judgment,  there  was  no  error  in  the 
refusal  of  the  Court  to  allow  the  motion  to  enter  a 
judgment  nunc  pro  tunc  against  the  defendant  for  the 
costs  due  the  plaintiff's  witnesses.  Ccdhoun  vs.  The 
Mayor  and  Council  of  Atlanta 187 

2.  A  bill  was  filed  for  direction  and  to  marshal  the  as- 
sets of  a  deceased  intestate's  estate,  and  the  question 
as  to  priority  of  payment  was  made  between  a  mort- 
gage creditor  of  the  intestate  and  the  legatees  of  a 
testator,  on  the  following  statement  of  facts:  Dick- 
son, Davis  and  Mary  Cheeley  were  the  executors  and 
executrix  of  John  Cheeley,  deceased;  in  December, 
1860,  the  executors  sold  at  public  outcry  a  tract  of 
land  as  the  property  of  their  testator,  the  terms  of  the 
sale  being  a  credit  of  twelve  months,  with  notes  and 
approved  security;  the  land  of  said  executors'  sale 
was  bid  off  by  Dickson,  one  of  the  executors,  for  the 
sum  of  $9,041  00,  who  gave  his  individual  note  to 
Davis,  one  of  the  executors,  for  the  amount,  and  went 
into  immediate  possession  of  the  land,  and  remained 
in  possession  of  it  up  to  the  time  »f  his  death,  contnil- 
ling  and  using  it  as  his  own  property.  Dickson  gave 
no  security  on  the  note,  and  refused  to  give  any.  The 
land  was  worth,  at  the  time  of  the  sale,  in  the  mar- 
ket, what  Dickson  bid  for  it.  Afterwards,  Mrs.  Chee- 
ley, one  of  the  executors,  (Davis  being  dead,)  instituted 
a  suit  in  equity  against  DiclcM^n  on  the  note  given  by 
him  for  the  land,  and  claimed  a  vendor's  lien  for  the 
purchase- money  due  therefor  by  Dickson,  obtained 
judgment  for  what  was  then  due  on  the  note,  and  es- 
tablished the  vendor's  lien  on  the  land  for  unpaid 
purchase-money  due  therefor  by  Dickson.  After 
Dickson's  death  the  land  was  sold,  under  that  judg- 
ment establishing  the  vendor's  lien,  and  the  proceeds 
of  that  sale  were  paid  over  to  the  legatees  of  John 
Cheeley.  The  land  was  sold  under  that  judgment 
for  what  it  was  worth  in  the  market  at  the  time,  but 
lacked  paying  off  th^  judgment  the  sum  of  $2,484  00. 
The  Court  decided  that  this  latter  sum  was  a  dd>t 
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due  by  Dickson,  as  executor  of  John  Cheeley,  and 
entitled  to  priority  of  payment  out  of  his  assets : 
-He/cZ,  That  the  purchase  of  the  land  by  Dickson^  at  ex- 
ecutor^s  sale,  was  not  void  but  voidable,  at  the  election 
of  the  legatees;  that  they  might  have  treated  that  sale 
as  a  devastavit,  on  the  part  of  the  executor,  or  ratify 
it,  at  their  option,  but  having  acquiesced  in  that  pur- 
chase for  a  considerable  length  of  time,  and  treated 
the  debt  due  by  him  therefor  as  his  individual  debt, 
and  having  received  the  larger  portion  of  the  judg- 
ment in  payment  for  their  claim  for  the  land  founded 
on  that  individual  debt  due  by  him  for  the  land,  they 
cannot  now  be  heard  to  ^ay  that  the  balance  due  on 
the  judgment  is  a  debt  due  by  him  as  executor,  after 
receiving  the  larger  amount  of  the  judgment  obtained 
against  him  for  the  land  as  a  debt  due  by  him  in  his 
individual  capacity  ;  they  could  either  have  repudiated 
the  sale  of  the  land  at  the  executor^s  sale,  and  treated 
it  as  a  devastavit,  or  ratified  and  confirmed  it,  but  they 
cannot  ratify  the  sale  of  the  land  in  part,  and  repudi- 
ate it  in  part;  in  other  words,  they  cannot  reserve  a 
part  of  the  money  for  the  land  as  due  by  Dickson  in 
ins  individual  capacity,  and  as  his  individual  debt  as 
a  purchaser  of  the  land  at  the  executor's  sale,  and 
claim  that  the  balance  of  that  same  debt  is  due  by  him 
as  executor  for  a  devastavit  in  purchasing  the  land  at 
his  own  sale,  as  set  forth  in  the  record.  If  the  land 
had  sold  for  more  money  under  the  judgment  sale  as 
the  individual  property  of  Dickson  than  he  paid  for 
it  at  the  executor's  sale,  then  the  legatees  would  have 
had  the  benefit  of  it,  but  as  the  land  sold  for  less,  they 
cannot,  now,  after  the  land  has  been  sold  in  the  due 
course  of  administration,  under  the  vendor's  lien,  as- 
serted by  the  surviving  executor,  who  represented  the 
interest  of  the  legatees  of  Cheeley's  estate;  and  with 
a  full  knowledge  of  the  facts  on  tlieir  part,  having  ac- 
quiesced in  the  same,  and  received  the  proceeds  of  the 
land,  they  must  now  be  held  to  have  affirmed  the  pur- 
chase of  Dickson  at  the  executor's  sale,  and  that  his 
debt  for  the  land  was  his  individual  debt,  and  not  a  debt 
due  by  him  as  an  executor  (or  a  devastavit  in  purcha- 
sing the  land  at  his  own  sale.     Brantley  vs.  Cheeky,,.  209 

See  Dower,  2. 
"   Appeals f  1. 
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EVIDENCE. 

1.  While  evidence  of  acquiescence  in  the  boundary 
under  the  facts,  in  this  case  was  competent  evidence, 
it  was  not  competent  to  go  into  the  contents  of  the 
deed,  and  on  the  fact  of  the  existence  of  such  deed 
from  plaintiff  to  defendant  l)eing  shown,  it  was  the 
duty  of  the  Court  to  stop  the  testimony  until  the  par- 
ties, one  or  the  other  claiming  under  such  deed,  pro- 
duced it.  And,  as  a  question  of  practice,  he  who 
claims  any  right  or  benefit  arising  under  any  instru- 
ment in  writing  is  the  party  whose  duty  it  is  to  pre- 
sent it  to  the  Court  and  put  it  in  evidence.  Ander- 
son V8.  Suggs 266 

2.  Where,  in  an  action  brought  under  the  provisions  of 
section  2988  of  the  Code,  for  stock  killed,  the  notice 
required  was  served  personally  by  the  plaintiff,  who 
attached  his  affidavit  of  such  service  thereto: 

Heldy  That  such  affidavit  was  sufficient  evidence  of  such 
service,  and  not  l)eing  traversed,  it  was  not  necessary 
to  have  produce<l  the  witness  on  the  stand  to  prove 
the  same.  The  Macon  &  Western  Railroad  Company 
vs,  Baber 300 

3.  Where  proof  of  a  loss  of  an  original  paper  is  made 
before  the  Court,  and  he  admits  secondary  proof  there- 
of: 

J3eW,  Under  sections  3714  and  3779  of  the  Code,  ques- 
tions of  diligence  in  exhausting  the  means  of  infor- 
mation for  primary  evidence,  accessible  to  the  party, 
is  one  addressed  to  the  soun<l  discretion  of  the  Court 
below,  with  which  this  Court  will  not  interfere,  ex- 
cept where  it  has  been  flagrantly  abused.  WaUaot^ 
Superintendent^  etc,  vs.  TunUin  vs.  StegaU 462 

4.  The  Court  charged  the  jury  as  follows:  "It  is  a 
rule  that  a  witness  swearing  positively  to  a  fact,  is  to 
be  believed  in  preference  to  many  who  swear  nega- 
tively to  the  same  fact,  that  is,  that  they  did  not  see 
or  hear  it.  If  the  existence  of  a  fact  be  sworn  to  by 
one  credible  witness,  and  many  other  witnesses  who 
were  in  a  situation  to  see  or  hear  it,  testify  that  they 
did  not  see  or  hear  it,  or  know  that  it  transpired,  you 
are  bound  to  regard  the  testimony  given  by  the  wit- 
ness who  swears  postively,  in  preference  to  those  who 
swear  negatively." 
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Jffeldj  While  the  general  rule  is,  that  other  things  being 
equal,  positive  evidence  preponderates  over  negative 
evidence,  the  charge  of  the  Court  was  error,  under 
the  facts  of  this  case,  in  stating  the  rule  too  strongly, 
that  the  jury  were  bound  to  regard  the  testimony  of 
the  positive  witness  in  preference  to  those  who  testi- 
fied, for  circurastancos  may  out-weigh  positive  testi- 
mony.    Innis  vs.  The  State 473 

5.  In  cases  of  rape,  the  question  of  guilt  or  innocence 
should  not  be  raeasure<l  abitrarily  by  the  character  of 
the  proof,  whether  positive  or  negative,  direct  or  cir- 
cumstantial, but  by  the  weight  of  the  proof;  all 
the  facts  should  be  submitte<l  to  the  jury  under  the 
charge  of  the  Court,  stating  the  law  in  regard  to  what 
was  necessary  to  establish  the  accusation,  and  the  jury 
should  be  left  to  consider  the  whole  evidence  to  as- 
certain the  guilt  or  innocence  of  the  prisoner.     Ibid, 

6.  The  bill  for  the  corn,  accompanying  the  shipment 
thereof,  was  properly  admitted  in  evidence  on  the 
trial.     Ketchumvs,  Verdell 534 

7.  If  a  paper  has  been  diligently  searched  for  and  can- 
not be  found,  its  contents?  may  be  shown  by  parol. 
(R.)    Godfrey  et  aL  vs.  Walker  et  al 562 

8.  If  the  printed  minutes  of  a  Conference  were  read  to 
a  party  by  one  who  knew  they  were  the  minutes,  it  is 
competent  to  read  said  minutes  in  evidence  to  show 
what  was  read  to  the  party.     (R.)     Ihid. 

9.  When  on  the  trial  the  Court  permitted  the  proof  of 
loss  to  go  to  the  jury  as  evidence  of  the  ownership : 

Held^  Such  use  of  this  testimony  was  not  authorized ; 
that  the  rule  is,  the  proof  of  loss  by  claimant  under 
his  policy,  may  go  to  the  jury  to  show  his  compliance 
with  the  tera\3  of  the  policy,  but  is  not  evidence  of 
ownership,  loss,  or  value,  but  such  must  be  established 
by  proof  under  the  rules  of  evidence.  But  as  in  this 
case  the  evidence  is  complete  and  u neon tro verted  upon 
the  point,  we  do  not  regard  it  sufficient  to  set  aside  the 
judgment.  The  Southern  Insurance  and  Trust  Com- 
pany  vs.  Lewis  and  Brothers 587 

10.  The  execution  of  a  deed  to  which  an  affidavit  has 
been  filed,  under  section  2670  of  the  Revised  Code, 
cannot  be  proven  by  acknowledgments  of  the  sup- 
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posed  maker  of  the  deed  that  the  laod  described  was 
the  property  of  the  supposed  grantee.     Mills  vs.  May.  623 

11.  WheD  on  the  trial  of  an  action  of  ejectment  the  evi- 
dence turned  on  the  question  of  title,  and  the  verdict 
was  for  the  defendant,  and  the  plaintiff  moved  for  a 
new  trial  on  the  ground  of  newly  discovered  testi- 
mony by  which  it  could  be  shown  that  the  defendant, 
whilst  in  possession  of  the  land,  had  admitted  that 
the  same  was  the  property  of  the  plaintiff,  he  being 
the  tenant,  or  in  possession,  as  the  agent  of  the  plain- 
tiff:        '  ^ 

Hddy  That  this  did  not  come  within  the  rule  of  exclu- 
ding cumulative  testimony,  as  it  went  to  a  new  and 
distinct  right  to  recover,  and  a  new  trial  ought  to 
have  been  granted.     Ibid. 

See  Oriminal  Law,  9. 

EXPOST  FACTO.    See  Criminal  Law,  1. 

FALSE  IMPRISONMENT. 
See  Oriminal  Law,  15. 

FRAUDULENT  SALES.    See  EquUtf,  1. 

FRAUDULENT  USE  OF  PROCESS. 

See  Equity y  3. 

FUGITIVES  FROM  JUSTICE. 

See  Criminal  Law,  15. 

GIFTS. 

1.  Where  there  was  a  question  of  fact,  as  to  whether 
there  had  been  a  formal  gift,  by  the  fathor  to  the  son, 
of  real  estate,  with  delivery  of  possession,  under  such 
circumstances  as  made  the  gift  good  against  creditors 
of  the  father,  and  there  was  evidence  on  both  sides, 
and  the  whole  question  of  law  and  fact  was  submit- 
ted to  the  Judge,  this  Court  will  not  disturb  his  judg- 
ment unless  it  be  strongly  and  decidedly  against  the 
evidence.     (By  two  Judges.)     Mims  vs.  Ross  et  al...    12 

2.  To  make  a  valid  gift  there  must  be  a  present  inten- 
tion to  give,  and  a  complete  renunciation  of  right,  by 
the  giver,  over  the  thing  given,  without  power  of  re- 


INDEX.  697 

vocation,  and  a  full  delivery  of  possession  as  a  gift, 
inter  mvos.     (R.)     Ibid, 

3.  The  legatee  of  a  specific  bequest  of  real  estate,  under 
a  will,  who  has  the  assent  of  the  executor  to  the  lega- 
cy^ has  not  such  a  title  as  gives  him  a  right  to  take  a 
homestead  therein,  to  the  exclusion  of  the  creditors 
of  the  tesator.     Ibid. 

GUARDIANS. 

See  Trustees  and  Thrust  Estates,  5. 

HOMESTEAD. 

1.  The  legatee  of  a  specific  bequest  of  real  estate,  under 
a  will,  who  has  the  assent  of  the  executor  to  the  leg- 
acy, has  not  sucli  a  title  as  gives  him  a  right  to  take 
a  homestead  therein,  to  the  exclusion  of  the  creditors 

of  the  testator.     Mims  vs.  Ross  et  al 121 

2.  Where  a  party  applies,  under  the  Act  of  1868,  for 
homestead,  and  the  facts  show  that  he  is  a  bachelor, 
having  no  person  depending  on  him  for  support  and 
maintenance  which  the  law  imposes  on  him  as  a  le- 
gal duty,  and  the  Court  below  affirms  the  judgment 
of  the  Ordinary  holding  that  such  single  person  was 
not  the  head  of  a  family  and  not  entitled  to  a  home- 
stead : 

Held,  That  there  was  no  error  in  the  judgment,  but 
that  it  was  in  consonance  with  the  judicial  interpre- 
tation of  the  Constitution  by  this  Court  in  the  prem- 
ises.    Calhoun  vs.  McLendon 405 

3.  The  Act  of  1870,  declaring  a  single  person  to  be  the 
head  of  a  family,  is  not  a  judicial  construction  of  the 
Constitution;  that  the  judiciary,  under  our  govern- 
ment, is  alone  empowered  to  interpret  the  Constitution 
and  laws;  and,  with  great  deference  to  the  legislative 
department  of  the  State  government,  we  liold  that  it 
is  not  competent  to  enact  that  a  single  person  living 
to  himself  or  herself  is  the  head  of  a  family  within 
the  meaning  of  Article  VIII.,  section  I,  of  the  Con- 
stitution, but  the  decision  of  this  Court  on  that  sub- 
ject is  paramount.     Ibid. 

4.  Under  the  Constitution  of  1868  and  the  Acts  passed 
to  carry  the   homestead  clause   therein   into  effect, 


696  INDEX. 

posed  maker  of  the  deed  that  the  land  described  was 
the  property  of  the  supposed  grantee.     MUla  vs.  May,  623 

11.  When  on  the  trial  of  an  action  of  ejectment  the  evi- 
dence turned  on  the  question  of  title,  and  the  verdict 
was  for  the  defendant,  and  the  plaintiff  moved  for  a 
new  trial  on  the  ground  of  newly  discovered  testi- 
mony by  which  it  could  be  shown  that  the  defendant, 
whilst  in  possession  of  the  land,  had  admitted  that 
the  same  was  the  property  of  the  plaintiff,  he  being 
the  tenant,  or  in  possession,  as  the  agent  of  the  plain- 
tiff: 

Heldj  That  this  did  not  come  within  the  rule  of  exclu- 
ding cumulative  testimony,  as  it  went  to  a  new  and 
distinct  right  to  recover,  and  a  new  trial  ought  to 
have  been  granted.     Ibid. 

See  Orimincd  Law,  9. 

EXPOST  FACTO.    See  Criminal  Law,  1. 

FALSE  IMPRISONMENT, 
See  OrimincU  Law,  15. 

FRAUDULENT  SALES.     See  EquUj/,  1. 

FRAUDULENT  USE  OF  PROCESS. 

See  Equity  f  3. 

FUGITIVES  FROM  JUSTICE. 

See  Criminal  Law,  15. 

GIFTS. 

1.  Where  there  was  a  question  of  fact,  as  to  whether 
there  had  been  a  formal  gift,  by  the  fath^  to  the  son, 
of  real  estate,  with  delivery  of  possession,  under  such 
circumstances  as  made  the  gift  good  against  creditors 
of  the  father,  and  there  was  evidence  on  both  sides, 
and  the  whole  question  of  law  and  fact  was  submit- 
ted to  the  Judge,  this  Court  will  not  disturb  his  judg- 
ment unless  it  be  strongly  and  decidedly  against  the 
evidence.     (By  two  Judges.)     Mims  vs.  Ross  et  al...    12 

2.  To  make  a  valid  gift  there  must  be  a  present  inten- 
tion to  give,  and  a  complete  renunciation  of  right,  by 
the  giver,  over  the  thing  given,  without  power  of  re- 
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vocation,  and  a  full  delivery  of  possession  as  a  gift, 
inter  vivos.     (R.)     Ibid, 

3.  The  legatee  of  a  specific  bequest  of  real  estate,  under 
a  will,  who  has  the  assent  of  the  executor  to  the  lega- 
cy, has  not  such  a  title  as  gives  him  a  right  to  take  a 
homestead  therein,  to  the  exclusion  of  the  creditors 
of  the  tesator.     Ibid. 

GUARDIANS. 

See  Ti-usteea  and  Tinist  Estates,  5. 

HOMESTEAD. 

1.  The  legatee  of  a  specific  bequest  of  real  estate,  under 
a  will,  who  has  the  assent  of  the  executor  to  the  leg- 
acy, has  not  such  a  title  as  gives  him  a  right  to  take 
a  homestead  therein,  to  the  exclusion  of  the  creditors 

of  the  testator.     Mims  vs.  Ross  et  al 121 

2.  Where  a  party  applies,  under  the  Act  of  1868,  for 
homestead,  and  the  facts  show  that  he  is  a  bachelor, 
having  no  person  depending  on  him  for  support  and 
maintenance  which  the  law  imposes  on  him  as  a  le- 
gal duty,  and  the  Court  below  aflBrms  the  judgment 
of  the  Ordinary  holding  that  such  single  person  was 
not  the  head  of  a  family  and  not  entitled  to  a  home- 
stead : 

Held.,  Tiiat  there  was  no  error  in  the  judgment,  but 
that  it  was  in  consonance  with  the  judicial  interpre- 
tation of  the  Constitution  by  this  Court  in  the  prem- 
ises.    Calhoun  vs.  McLendon 405 

3.  The  Act  of  1870,  declaring  a  single  person  to  be  the 
head  of  a  family,  is  not  a  judicial  construction  of  the 
Constitution  ;  that  the  judiciary,  under  our  govern- 
ment, is  alone  empowered  to  interpret  the  Constitution 
and  laws;  and,  with  great  deference  to  the  legislative 
department  of  the  State  government,  we  hold  that  it 
is  not  competent  to  enact  that  a  single  person  living 
to  himself  or  herself  is  the  head  of  a  family  within 
the  meaning  of  Article  VIII.,  section  I,  of  the  Con- 
stitution, but  the  decision  of  this  Court  on  that  sub- 
ject is  paramount.     Ibid. 

4.  Under  the  Constitution  of  1868  and  the  Acts  passed 
to  carry  the   homestead  clause  therein   into  effect, 
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neither  the  widow  nor  minor  heirs  of  a  deceased  per- 
son iiave  any  right  of  homestead  in  the  property  of 
the  deceased,  as  against  the  claims  of  the  adult  heirs 
to  their  distributive  share  under  the  statute  of  distri- 
butions.    Kemp  V8,  Kemp,  Qriffin  vs.  Oriffin 623 

HOMICIDE.    See  CHmiTud  Law. 

HUSBAND  AND  WIFE. 

By  the  common  law,  the  husband  could  not  main- 
tain an  action  to  recover  damages  for  the  homicide  of 
his  wife,  and,  by  the  provisions  of  the  Code  of  this 
State,  authorizing  damages  to  be  recovered  for  physi- 
cal injuries  done  by  one  person  to  another,  the  right 
to  recover  damages  for  a  homicide  is  limited  to  a 
widow  for  the  homicide  of  her  husband,  or  if  there 
is  no  widow,  then  the  child  or  children  may  recover 
damages  for  the  homicide  of  the  husband  or  parent; 
but  the  Code  does  not  give  the  right  to  the  husband 
to  recover  damages  for  the  homicide  of  his  wife.  If 
the  Legislature  had  intended  to  have  changed  the 
common  law  rule  on  this  question,  it  would  have  done 
so  when  declaring  the  particular  class  of  persons  who 
were  entitled  to  recover  damages  for  homicide,  in  the 
2920th  section  of  the  Code.  The  Court  below,  there- 
fore, erred  in  overruling  the  second  ground  of  de- 
murrer to  the  plaintifTs  declaration.  The  Georgia 
Railroad  and  Banking  Company  vs.  Wynn 331 

INDICTMENT.     See  Griminal  Law,  1. 

INJUNCTION. 

1.  As  a  general  rule,  a  Court  of  equity  will  not  inter- 
fere at  the  instance  of  a  general  creditor,  before  judg- 
ment, to  set  aside  a  voluntary  conveyance  alleged  to 
have  been  made  for  the  purpose  of  defrauding  credi- 
tors, and  restrain  by  injunction  the  sale  of  property 
held  by  the  debtor  under  that  voluntary  conveyance 
as  trustee  or  in  his  own  right,  on  the  ground  of  fraud, 
when  the  fraud  alleged  is  the  execution  o^  suckvotun-- 
tary  conveyance  withoiU  notice  to  the  creditors  Cub- 
hedge  &  Hazlehurst  vs.  Adams 124 

2.  The  original  jurisdiction  to  grant,  or  refuse  to  grant, 
or  to  continue^  or  refuse  to  continue  an  injuaction  in 
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an  equity  cause,  is  vested  by  tiie  Constitution  and  the 
laws  of  this  State  in  the  Superior  Courts  or  in  the 
several  Judges  thereof,  as  regulated  by  law,  who  may, 
in  the  performance  of  that  duty  so  devolved  on  them 
exercise  a  sound  discretion  as  to  the  granting  or  re- 
fusing an  injunction,  according  to  the  circumstances 
of  each  case  presented  for  their  consideration.  Ibid. 

3.  This  Court  has  no  original  jurisdiction  to  grant  or 
to  refuse  an  injunction,  but  is  alone  a  Court  for  the 
correction  of  errors  from  the  Superior  Courts  and  City 
Courts;  and  unless  it  is  manifestly  apparent,  from 
the  record,  that  the  Judge  of  the  Superior  Court  has 
abused  the  discretion  vested  in  him  by  law,  either  in 
granting  or  refusing  to  grant  an  injunction,  there  is 
no  error  which  this  Court  can  correct ;  and,  according 
to  the  facts  as  presented  by  the  record  in  this  case, 
there  was  not  such  an  abuse  of  that  discretion  which 
the  law  has  vested  in  the  Judge  of  the  Court  below, 
in  refusing  to  grant  the  injunction  prayed  for,  as  will 
authorize  this  Court  to  control  it.     Ibid. 

4.  Inasmuch  as  the  answer  of  the  defendant  was  not  filed 
under  the  order  or  process  of  the  Court  requiring  the 
defendant  to  answer  complainant's  bill,  but  was  vol- 
untarily file<]  by  him  by  way  of  showing  cause  against 
granting  the  injunction,  it  was  to  be  considered  by  the 
Judge  for  what  it  was  worth,  in  the  shape  in  which 
he  voluntarily  chose  to  present  it,  and  the  complain- 
ants did  not  have  the  legal  right  to  complain  of  his 
action  in  regard  to  that  matter;  nor  did  the  Judge 
err  in  refusing  to  allow  the  complainants  to  examine 
the  defendant  orcUly  as  a  witness,  on  a  motion  to 
grant  an  injunction.     Ibid. 

6.  A  mere  general  creditor  who  has  not  reduced  his 
claim  to  a  judgment,  and  who  has  no  lien  upon  the 
property  of  his  debtor,  has  no  right  to  come  into  equity 
to  enjoin  a  mortgage  given  by  the  debtor  to  another 
creditor,  on  the  ground  that  the  mortgage  Is  upon 
property  to  -which  the  debtor  did  not  acquire  title  un- 
til after  the  date  of  the  mortgage.     Peyton  vs.  Lamar.  131 

6,  A  Court  of  equity  will  entertain  a  bill,  for  the  pur- 
pose of  setting  off  a  debt  due  on  a  dormant  judgment, 
when  a  scire  facias  is  pending  to  revive  it,  against  a 
judgment  which  is  not  dormant,  wheq  the  plaintiff  in 
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the  latter  judgment^  and  defendant  in  the  forme] 
ment  is  insolvent,  and  will  enjoin  the  collectiol 
the  judi^inent  which  is  not  dormant  until  the  dormant 
judgment  shall  be  revived,  unless  some  good  legal 
reason  be  shown  why  the  dormant  judgment  cannot 
be  revived.     Camp  vs.  Pace- 161 

7.  There  was  no  error  in  the  Court  below  in  overruling 
the  demurrer  to  the  complainant's  bill,  and  this  Court 
will  not  control  the  discretion  of  the  Court  below  on 
the  statement  of  the  facts  contained  in  the  record,  in 
retaining  the  injunction  until  the  trial  can  be  had 
thereon.  Ibid. 

8.  The  Ordinary  of  Glynn  county  had  no  authorityi 
without  the  consent  of  two-tliirds  of  the  grand  jury, 
to  levy  the  extraordinary  tax  of  one  hundred  and 
fifty  per  cent.,  under  the  Act  of  1869,  and  the  Court 
below  erred  in  not  granting  the  injunction  restraining 
the  collection  of  the  same.     Oouper  et  al.  vs.  Rowe....  229 

9.  A  bill  praying  for  an  injunction  was  presented  to  the 
Judge  for  his  sanction,  and  a  rule  nm  was  granted, 
calling  upon  defendants  to  show  cause,  on  the  day 
therein  named,  why  the  injunction  should  not  be 
granted,  which  was  duly  served  on  the  defendants, 
but  they  faile<l  to  appear  and  show  cause  on  the  day 
named  by  the  Judge,  and  afterwards  the  Judge  granted 
the  injunction.  Whereupon  the  defendants,  by  their 
counsel,  petitioned  the  Judge  to  suspend  his  order 
granting  the  injunction,  which  was  refuse<l,  and  the 
defendants  excepted : 

Hddj  That  there  was  no  error  in  the  refusal  of  the  Judge 
to  grant  the  petition  to  supend  his  order  granting  the 
injunction,  on  the  statement  of  facts  contained  in  the 
record;  that  their  remedy  was  to  move  a  dissolution 
of  the  injunction  in  manner  prescribed  by  law  in 
such  cases,  if  they  desired  to  get  rid  of  it.  Clark  d 
al.  vs.  Mock 240 

10.  It  is  only  when  the  Judge  below  abuses  his  discre- 
tion, i.  e.  commits  an  error  in  law,  that  this  Court 
will  interfere  with  his  granting  or  refusing  an  injunc- 
tion.    (R.)     Moses  vs.  Fletoellen 386 

11.  Where  the  equity  of  the  bill  is  denied  by  the  an- 
swer and  accompanying  affidavits,  this  Court  will  not 
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disthrb  the  judgment  of  the  Court  below  dissolving 
ing  the  injunction.     Gullatt  V8,  Thrasher  et  al 429 

12.  Pending  a  controversy,  under  a  quo  warranto,  against 
one  in  possession  of  a  public  office,  a  Court  of  equity 
has  no  jurisdiction  to  enjoin  the  de  facto  officer  from 
receiving  the  fees  of  the  office,  nor  to  appoint  a  Re- 
ceiver to  take  and  hold  the  same  until  the  controversy 

is  settled.     Stone  vs.  Wetmore 601 

13.  It  is  only  when  the  Judge  of  the  Superior  Court 
has  committed  some  error  of  law,  or  has  abused  his 
discretion  in  judging  of  the  facts,  that  this  Court  will 
interfere  with  his  judgment  in  refusing  or  granting  a 
temporary  injunction.     Bonaud  vs,  Getiesi 639 

INSANITY.     See  Criminai  Law,  2-,  4,  7. 

INSURANCE. 

1.  Under  section  2770  of  the  Revised  Code  of  this  State, 
"a  second  insurance  on  the  same  property,  without 
the  consent  of  the  insurer,  voids  his  policy."  And 
this  is  true,  even  though  the  second  insurance,  valid 
upon  its  face,  is  voidable  by  the  second  company,  on 
the  ground  of  the  failure  of  the  insured  to  give  it  no- 
tice, at  the  time  the  policy  was  procured,  of  a  prior 
insurance  of  the  same  property  in  another  company. 
Lackey  vs.  The  Georgia  Home  Insurance  Company.,.  456 

2.  A  brought  his  action  upon  a  policy  of  insurance,  and 
it  appeared  on  the  trial  that  he  had  erected  the  store- 
house insured  upon  the  land  of  B,  under  a  parol  con- 
tract that  he  was  to  have  the  title,  and  in  considera- 
tion thereof  was  to  erect  an  adjacent  store  for  B.  A 
went  into  possession  under  the  contract,  and  erected 
his  store  and  was  building  a  store  adjoining  for  B,  in 
pursuance  of  his  contract: 

Held,  That  A  had  an  insurable  interest  in  the  property, 
under  section  2953  of  the  Revised  Code,  and  that 
the  recital  in  the  policy  of  A's  ownership  of  the  store- 
house insured  was  not  a  misrepresentation,  under  the 
facts  in  this  case,  and  that  the  recital  of  ovmership  in 
a  policy  of  insurance  is  not  such  a  technical  expression 
as  amounts  to  warranty,  under  our  law.  The  Southeim 
Insurance  and  Trust  Company  vs.  Lewis  &  Brothers...  587 

3.  Where  A  insures  property  with  B,  who  is  the  agent 
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of  the  corapanjy  and  pays  B  an  additional  per  cent 
on  the  premium  on  account  of  cari^enter's  work  being 
carried  on  in  the  completion  of  adjoining  building, 
and  such  fact  is  not  expressed  in  the  face  of  the  fx)lic]r: 
Hddf  That  this  did  not  avoid  the  policy.  When  a 
building  is  insured  and  an  adjoining  one  has  some 
hazardous  business  carried  on  therein,  though  such 
fact  increases  the  risk,  it  is  not  necessary  to  express  it 
in  the  face  of  the  policy,  when  it  is  known  to  the 
agent.     Ibid. 

4.  Where  A  insures  property,  and,  in  the  policy,  carpen- 
ter's trade  being  carried  on  within  the  building,  is  de- 
nominated hazardous,  and  the  proof  is  that  no  car- 
penter's work  was  done  within  the  building  insured, 
but  was  being  carried  on,  not  as  a  trade,  but  for  the 
purpose  of  erecting  another  building: 

Held,  Under  the  facts,  that  this  did  not  violate  the  cod- 
ditions  of  the  i>olicy  and  render  it  void.     Ibid, 

5.  When  on  the  trial  tiie  Court  permitted  the  proof  of 
loss  to  go  to  the  jury  as  evidence  of  the  ownership: 

Hdd,  Such  use  of  this  testimony  was  not  authorized ; 
that  the  rule  is,  the  proof  of  loss  by  claimant  under 
his  policy,  may  go  to  the  jury  to  show  his  compliance 
with  the  terms  of  the  policy,  but  is  not  evidence  of 
ownership,  loss,  or  value,  but  such  must  be  established 
by  proof  under  the  rules  of  evidence.  But  as  in  this 
case  the  evidence  is  complete  and  uncontroverted  upon 
the  point,  we  do  not  regard  it  sufiScient  to  set  aside  the 
judgment.     Ibid. 

6.  When  the  Judge  charged  the  jury,  in  his  opinion  A 
had  an  insurable  interest: 

Held,  That  this  was  an  improper  mode  of  presenting 
the  case.  He  ought  to  have  called  the  attention  of 
the  jury  to  the  facts,  and  then  stated:  "If  you  be- 
lieve, etc.,  then,  in  the  opinion  of  the  Court,  under 
the  law,  you  will  find  that  he  had  an  insurable  inter- 
est.'' But  under  the  facts  in  thisxuise,  we  regard  the 
statement  rather  as  a  legal  conclusion,  than  an  opinion 
on  the  facts;  and  as  the  case  was  clearly  made  out, 
we  do  not  think  it  sufRcient  ground  to  reverse  the 
judgment.     Ibid. 
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JOINDER  OF  ACTIONS. 

1.  A  rule  against  a  sheriff  for  money,  and  an  attachment 
for  not  paying  over  that  money,  all  occurring  at  the 
same  term,  are  the  same  cause  and  may  be  joined  in 
one  bill  of  exceptions.  (R.  See  end  of  Report.)  Mar- 
tin V8.  HuBon 83 

2.  A  count  on  an  implied  contract  may  be  joined  with 
one  on  a  special  contract,  and  that,  too,  by  amend- 
ment.    Oray,  Bedell  and  Hughes  V8,  Bass 270 

JOINT  OBLIGORS.     See  Equity,  5. 

JUDGMENTS. 

There  was  no  error  in  the  refusal  of  the  Court  to  allow 
the  judgment  to  be  opened  so  as  to  enable  the  defend- 
ant, Wright,  to  file  his  plea  to  the  original  suit,  on 
the  statement  of  facts  contained  in  the  record.  Wright 
vs.  McBHde , 234 

See  Lien  of  Judgments. 

JURISDICTION  OF  SUPREME  COURT. 

A  bill  was  filed  against  two.  The  answer  of  one  defend- 
ant contained  a  cross-bill  against  the  other.  The  bill 
was  dismissed  for  want  of  equity.  The  cross-bill  was 
amended  and  an  order  was  taken  that  the  other  defend- 
ant be  served  with  a  copy,  and  that  the  cause,  as  be- 
tween these  defendants,  stand  for  trial  at  the  next  term. 
The  defendant  in  this  cross-bill  brought  up  the  cause: 

Held,  That  he  was  premature.  (R.)  Ransom  &  Co.  vs. 
Coleman 39 


JURY. 


See  Criminal  Law,  3. 
"    New  Trials,  Z. 


KING'S  ENEMIES. 
See  Common- Carrier 8.  3. 

LANDLORD  AND  TENANT. 

1.  An  affidavit  was  made  before  a  Judge  of  the  Superior 
Court,  on  the  15th  of  November,  1869,  to  obtain  a 
distress-warrant  for  rent  not  duo,  alleging  that  Hill, 


704  INDEX. 

the  tenant,  was  justly  indebted  to  Beall,  the  landlord, 
the  sura  of  $220  00  for  the  rent  of  thirty  acres  of 
land,  that  the  rent  note  was  not  due  until  the  15th 
day  of  December,  1869,  but  that  Hill,  the  tenant,  is 
removing,  and  has  removed,  a  large  |>ortion  of  his 
crop  from  the  land,  the  said  note  being  unpaid.  Hill, 
the  tenant,  filed  a  counter-affidavit,  in  which  he  sim- 
ply alleged  that  the  sum  distrained  for  rent  was  not 
due,  without  negativing  the  fact  that  he  was  remov- 
ing the  crop  made  on  the  land.  On  the  trial  of  the 
case  the  plaintitTs  counsel  demurred  to  the  defendant's 
affidavit  as  being  insufficient  in  law,  and  moved  the 
Court  to  dismiss  the  same,  which  motion  the  Court 
overruled.  Afterwards,  on  motion  of  defendant's  coun- 
sel, the  Court  dismissed  the  plaintiff's  affidavit,  on  the 
ground  that  a  Judge  of  the  Superior  Court  was  not 
authorize<l  by  law  to  issue  a  distress- war  rant: 
Hddj  That  the  Court  erred  in  not  sustaining  the  plain- 
tiflF's  demurrer  to  the  defendant's  affidavit  and  dis- 
missing the  same,  as  it  did  not  deny  the  fact  al- 
leged in  the  plaintiff's  affidavit,  that  he  was  re- 
moving the  crop  from  the  land,  which  was  the  sole 
ground  for  taking  out  the  distress- warrant  against 
him  by  plaintiff  under  the  22d9th  section  of  the 
Code.  If  the  question  as  to  the  authority  of  the 
Judge  of  the  Superior  Court  to  issue  a  distress- war- 
rant was  now  an  original  question  before  this  Court, 
we  should  be  inclined  to  hold  that  he  did  have  such 
authority  under  the  general  powers  conferred  upon 
that  officer  by  the  Constitution  and  laws  of  the  State; 
but  the  decisions  of  this  Court  in  Holland  va,  Brovm^ 
15th  Georgia  Reports,  113,  and  Ke^donvs,  McDonald^ 
24th  Georgia  Reports,  166,  limit  the  authority  to  is- 
sue such  warrants  to  a  Justice  of  the  Peace;  the  fourth 
section  of  the  Act  of  1856-66  applies  only  to  the  ques- 
tion of  tenants  holding  over,  and  not  to  the  question 
of  issuing  distress-warrants  for  rent.     Beall  vs.  HilL  172 

2.  The  distress- warrant  issued  by  the  Judge  of  the  Su- 
perior Court  was  properly  dismissed  by  the  Court 
below.     Ibid, 

3.  A  tenant  rented  a  hotel  for  one  year,  agreeing  to  pay 
sixty  dollars  per  month  rent  therefor,  payable  monthly 
in  advance,  and  after  occupying  the  premises  about 
five  months  the  landlord  took  out  a  warrant  for  the 


INDEX.  706 

removal  of  the  tenant  from  the  premises  for  the  non- 
payment of  rent  due,  under  the  provisions  of  the 
4()05th  section  of  the  Code;  whereupon  the  tenant 
filed  his  bill  on  the  equity  side  of  the  Court,  alleging 
that  the  rented  premises  were  not  tenautable,  and  in 
consequence  of  the  failure  of  the  landlord  to  keep  the 
rented  premises  in  a  tenantable  condition,  that  he  had 
been  damaged  in  the  sum  of  thirteen  hundred  dollars; 
that  the  landlord  was  insolvent,  and  that  the  tenant 
was  unable,  on  account  of  his  poverty,  to  give  the 
bond  and  security  on  filing  a  counter-affidavit  as  re- 
quired by  the  4007th  section  of  the  Code;  and  prayed 
an  injunction  restraining  the  landlord  from  turning 
him  out  of  the  possession  of  the  premises,  until  the 
final  hearing  of  the  bill,  offering  to  deposit  the  month- 
ly rents  in  the  hands  of  a  Receiver  to  be  appointed 
by  the  Court.  On  a  demurrer  being  filed  to  the  com- 
plainant's bill,  the  Court  sustained  the  demurrer,  and 
dismissed  the  same: 
Held,  That,  taking  the  allegations  in  the  complainant's 
bill  to  be  true,  that  the  consideration  for  which  the 
rent  notes  were  given  had  failed,  there  was  no  rent 
due  the  landlord,  and  his  remedy  to  prevent  a  re- 
moval from  the  premises  was  under  the  provisions  of 
the  4007th  section  of  the  Code.  Inasmuch  as  there 
is  no  provision  made  in  the  existing  laws  of  this  State 
to  dispense  with  the  bond  and  security  required  of  the 
tenant  on  account  of  his  poverty,  a  Court  of  equity 
cannot  make  such  an  exception.  Equity  follows  the 
law  but  does  not  control  or  override  it.  The  require- 
ment of  the  law,  that  the  tenant  shall  give  bond  and 
security  to  prevent  an  eviction  from  the  rented  prem- 
ises, is  as  binding  upon  a  Court  of  equity  as  a  Court 
of  law  in  such  cases.  The  demurrer  to  the  complain- 
ant's bill  was  properly  sustained  for  want  of  equity. 
Hall  vs.  Holmes 179 

4.  When  a  contract  was  made  by  a  freedman  and  a  land- 
lord to  make  a  crop  for  one  year,  by  which  the  land- 
lord was  to  furnish  the  land  and  stock,  and  the  freed- 
man to  work  the  same,  and  to  receive  for  his  labor 
one-half  of  the  crop  made  thereon: 

Heldy  That  such  a  contract  did  not  make  them  part- 
ners, and  that  if  the  landlord  refused  or  neglected  to 
pay  or  deliver  to  the  freedman  the  one-half  of 

Vol.  zlh— 46. 
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crop  made  on  the  land,  but  appropriated  the  same  to 
his  own  use,  the  freedman  could  make  out  an  account 
against  the  landlord  for  the  value  of  his  share  of  the 
crop,  and  enforce  the  same  by  attachment  or  other- 
wise. It  is  the  duty  of  the  Courts  to  see  that  this 
class  of  contracts  are  performed  in  good  faith  on  the 
part  of  the  landlord  to  the  laborer  who  makes  the 
crop  on  his  land,  when  the  laborer  performs  his  part 
of  the  contract.     HoUoway  vs.  Brinkley 226 

5.  Though  notice  to  quit  was  not  served  upon  the  proper 
agent  of  the  tenant,  yet  if  the  tenant  got  the  notice  it 

is  sufficient.     (R.)     Godfrey  et  al.y  vs.  Walker  et  aL.  562 

6.  In  a  proceeding  by  trustees  to  turn  out  tenants  of 
their  church,  their  chairman  may  make  the  affidavit 
(R.)  Ibid. 

7.  It  appears  from  the  record,  that  on  the  24th  day  of 
September,  1845,  a  deed  was  made  to  the  land  in  dis- 
pute (upon  which  Andrew  Chapel  was  afterwards 
erected)  to  trustees  for  the  use  of  the  colored  mem- 
bers of  the  Methodist  Episcopal  Church,  South,  with- 
in the  jurisdiction  of  the  General  Conference  of  such 
church,  and  that  a  large  portion  of  the  congrec^ation 
using  said  house  of  worship,  dissevered  their  connec- 
tion with  the  Methoilist  Episcopal  Church,  Soutb, 
and  united  with  the  African  Methodist  Episcopal 
Church,  the  trustees  at  the  time  permitting  the  occu- 
pancy of  the  church  to  such  organization,  and  after- 
wards, in  1865,  the  parties  presented  their  memorial 
to  the  Georgia  Conference  of  the  Methodist  Episco- 
pal Church,  South,  stating  that  they  had  associated 
themselves  with  the  African  Methodist  Episcopal 
Church,  and  requesting  that  this  property  be  ceded 
to  them,  and  the  Conference  replied  that  the  titles  to 
the  house  of  worship  useil  by  colored  charges  of  their 
church  were  vested  in  trustees,  and  that  they  had  no 
power  to  convey  the  property  to  any  other  organiza- 
tion whatever,  but  recommended  that  the  colored  peo- 
ple who  were  lately  members  "of  our  church*'  be  per- 
mitted to  use  them  to  worship  in.  And  such  action 
was  properly  notified  to  the  parties,  and  they  contin- 
ue<l  in  their  use  of  the  church ;  and  in  September, 
1868,  a  notice  to  quit  was  served,  responded  to  in 
January,  1869,  declining  ^to  give  up  the  poasession 
until  compelled  by   law;  and  the  chairmaii  of  the 
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boan]  of  trustees  made  affidavit  under  the  4005th  a 
section  of  the  Revised  Code,  to  which  a  counter-affi- 
davit was  filed  under  section  4007;  and  issue  joined, 
and  the  Judge  charged  the  jury,  in  effect,  that  ex- 
cept it  appeared  tliat  the  defendants  were  members 
of  the  Methodist  Episcopal  Church,  South,  the  plain- 
tiffs were  entitled  to  recover. 

Heldf  Under  the  facts  in  this  case,  that  the  title  to  the 
property  vested  by  the  deed  in  the  trustees  for  the  use 
of  the  colored  members  of  the  Methodist  Episcopal 
Church,  South,  and  just  as  soon  as  the  members  sev- 
ered this  connection,  which  was  perfected  by  their 
uniting  with  the  African  Methodist  Church,  that  in- 
stant they  surrendered  all  legal  right  as  beneficiaries 
to  the  use  or  occupancy  of  the  church,  and  all  claims 
except  at  the  will  or  sufferance  of  the  legal  owners. 
Ibid. 

Held  again,  Under  the  facts  in  the  case,  that  their  occu- 
pancy after  notice  of  the  permission  to  occupy,  con- 
stituted them  tenauts-by-suffrance,  under  the  Code, 
to  the  legal  owners.  They  were  lawfully  in  posses- 
sion before  they  ceased  memship,  and  their  remaining 
by  permission  of  the  lawful  owners  afterwards,  was 
under  the  changed  relation,  established,  by  their  sev- 
erance from  the  membership  of  the  church,  and  did 
not  relate  back  to  their  original  possession  as  mem- 
bers of  the  Methodist  Episcopal  Church,  South.  They 
were  not  trespassers,  for  they  had  permission;  nor 
were  they  owners,  for  they  had  no  color  of  title. 
They  were  not  tenants-at-will,  for  they  were  not  in  un- 
der contract,  and  their  status  was  that  of  tenant-by- 
suffVance,  and  subject  to  be  removed  under  the  4005th 
section  of  the  Revised  Code  of  this  State.  Ibid. 

LAST  ILLNESS.    See  WUls. 

LICENSE. 

See  Municipal  Corporations,  1. 

LIEN  OF  JUDGMENTS. 

1.  Where,  upon  the  trial  of  claim,  it  appears  that  the 
claimants  bought  from  the  defendants  in  Ji.  fa.  real 
estate,  and  the  judgment  was  rendered  before  the  pur- 
chase, and  the  claimanta  have  been  in  possession  over 
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four  years  prior  to  the  levy,  and  on  this  state  of  facts 
the  lower  Court  was  requested  to  charge  the  jury,  "  If 
claimants  had  actual  notice  of  the  judgment  of  plain- 
tiff when  they  bought,  then  they  were  not  such  bona 
fide  purchasers  in  the  sense  of  the  law,  as  can  be  pro- 
tected against  the  judgment  by  a  four  years'  posses- 
sion prior  to  the  levy,"  which  the  Court  refused : 
Heldy  That  such  refusal  by  the  Court  was  not  error,  but 
was  in  conformity  with  the  decision  of  this  Court  in 
39th  Georgia ;  that  the  right  of  the  plaintiff  in  fi.  ja. 
to  enforce  his  lien  on  land  sold  by  the  defendant  and 
held  iu  possession  by  a  h(ma  fide  purchase,  existed 
with  the  condition  that  the  levy  be  made  within  four 
years   after   the  commencement  of   the   possessioo. 
LocHRANE,  Chief  Justice.     Sanders  vs  McAffee 250 

2.  The  lien  of  judgment  does  not  constitute  a  right  of 
property  in  the  thing  itself^  but  only  a  right  to  levy 
on  it  and  sell  it,  and  this  under  conditions  and  limi- 
tations of  law;  and  while  all  the  property  of  the  de- 
fendant is  bound  from  the  date  of  the  judgment,  it  is 
not  such  a  lien  on  aU,  as  constitutes  bad  faith  in  a  pur- 
chase of  part,  if  ample  property  was  left  in  defen- 
dant's ]K)ssession ;  such  purchase  may  be,  in  the  strict- 
est sense,  bona  fide;  for  the  lien  only  exists,  in  fact, 
upon  sufficiency  of  defendant's  estate  to  satisfy  it,  and 
excesses  in  levies  are  trespasses  under  the  law.  LocH- 
RANE,  Chief  Justice.     Ibid. 

3.  The  purchaser  from  defendant  in  fi,  fa.,  for  valuable 
consideration,  holds  adversely,  from  the  commence- 
ment of  his  iK)sse8sion  to  the  judgment  creditor,  and 
with  notice  to  him  that  at  the  expiration  of  the  four 
years  his  property  ceases  to  be  subject  to  levy,  for  the 
satisfaction  of  his  judgment;  and  it  requires  diligence 
on  his  part  to  comply  with  the  provisions  of  the  law, 
in  collecting  his  debt  out  of  the  defendant's  property. 
LocHRANE,  Chief  Justice.     Ibid. 

4.  A  purchaser  who  buys  property  from  a  defendant  in 
fi,  fa.  is  not  per  ae  committing  fraud;  the  judgment 

being  a  lien,  the  purchase  is  no  fraud,  for  the  creditor 
can  levy  on  it  any  time  to  make  his  money,  within 
four  years.  And  if  the  purchase  is  not  a  fraud,  the 
notice  cannot  make  it  so ;  for  with  or  without  notice, 
the  lien  can  be  enforced,  within  the  time,  by  the  credi- 
tor, and  if  the  presumption  of  fraud  is  made  to  de- 
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pend  on  the  lapse  of  time,  or  after  the  iTour  years 
from  notice,  it  would  be  a  violation  of  all  the  rules 
of  law  to  authorize  such  presumption.  Lochbane, 
Chief  Justice.     Ibid, 

5.  Inasmuch  as  judgment  creditors  are  neither  hindered 
or  debarred  in  the  collection  of  their  debts  by  such 
purchase  from  the  defendant  in  fi.  fa.^  the  purchase 
is  not  in  any  legal  sense  fraudulent ;  and  when  the 
consideration  has  been  full  and  ample,  in  the  sense 
of  the  law,  the  purchaser  is  a  bona  fide  purchaser 
within  the  meaning  and  provisions  of  the  Code. 
LoGHRANE,  Chief  Justice.     Ibid. 

6.  If  the  purchase  of  a  part  of  the  estate  of  another, 
upon  full  consideration,  without  any  legal  fraud,  even 
though  it  divest  the  rights  of  creditors  whose  claims 
are  not  in  Judgment,  is  bona  fide,  much  more  will  it 
be  regarded  so,  as  against  judgment  creditors  whose 
liens  are  not  divested,  and  who  are  neither  hindered 
nor  delayed  in  collecting  their  debts  by  such  pur- 
chase.    LocHRANE,  Chief  Justice.     Ibid, 

7.  Held,  again,  That  bona  fide,  as  applied  to  purchases 
for  valuable  consideration,  in  the  law,  means  such 
purchasers  as  act  without  covin,  fraud  or  collusion, 
one  who,  in  the  commission  or  connivance  at  no  fraud, 
pays  full  price  for  the  property,  and  in  good  faith 
honestly  and,  in  fair  dealing,  buys  and  goes  into  pos- 
session. And,  as  to  such  purchaser,  the  law  will 
protect  him  in  his  title  after  the  lapse  of  four  years. 
LocHRANE,  Chief  Justice.     Ibid, 

8.  McCay,  concurring.  A  boTia  fide  purchaser  for  a 
valuable  consideration  of  real  property,  who  has  re- 
mained in  the  possession  of  the  premises  four  years 
under  his  purchase,  undisturbed  by  a  judgment 
against  the  vendor,  holds  the  property  discharged 
from  the  lien  of  the  judgment,  notwithstanding  he 
knew  of  the  existence  of  the  judgment  at  the  time  of 
the  purchase.     Ibid, 

9.  Warner,  J.,  dissenting.  Four  years  possession  of 
land  by  one  having  actual  notice  of  a  judgment  lien 
thereon,  does  not  defeat  such  lien.     (R.)     Ibid. 

10.  Where  A,  as  administrator  of  C,  filed  his  bill  of 
interpleader,  in  which  he  alleged  his  intestate  left 
property  to  which  he  held  bond  for  titles  from  Col- 
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lier,  that  the  property  had  been  sold  and  the  fund 
arising  therefrom  is  claimed  by  several  persons  who 
allege  their  priorities,  who  were  made  parties,  and  on 
the  hearing  it  appeared  that  one  of  the  claimants  held 
a  judgment  lien  against  the  vendor,  and  the  main 
question  was  whether  a  transferee  of  the  notes  given 
for  the  purchase-money  by  such  vendor  was  entitled 
to  priority  over  said  judgment,  etc.: 
Hdd^  Under  the  facts  in  this  case,  the  verdict  of  the 
jury  decreeing  a  good  title  to  the  purchaser  upon  his 
full  compliance  with  the  terms  of  sale,  and  in  &vor 
of  the  administrator  for  his  actual  expenditures  upon 
the  property  and  for  administration  fees  and  reasona- 
ble counsel  fees,  was  correct.  But  it  was  error  to  apply 
the  balance  of  the  proceeds  arising  from  the  purchase- 
money  to  the  payment  of  the  notes  transferred  by  the 
vendor  in  preference  to  the  judgment  lien  against  such 
vendor;  and  we  direct  the  decree  to  be  so  entered  as 
to  apply  the  balance  first  to  the  payment  of  such  judg- 
ment lien.      Wimberly  V8,  Brovm  et  al 604 

LEX  LOCI  CONTRACTUS. 

See  Principal  and  Surety,  2. 

LOST  PAPERS.     See  Evidence,  3,  7. 

MARSHALING  ASSETS. 

A  bill  in  equity  to  marshal  the  assets  of  an  estate,  filed 
by  an  administrator,  setting  forth  that  the  estate  can- 
not pay  all  the  claims  upon  it,  that  there  are  vari- 
ous creditors  claiming  preference  in  the  distribution, 
(which  claims  are  set  forth  in  detail,)  and  that  other 
creditors  dispute  this  priority,  is  properly  filed,  and  is 
not  demurrable  for  want  of  equity.  Jeter  vs.  Barnard 
&  Co 43 

MESNE  PROFITS.     See  i^edment,  4. 

MILLS.     See  Constitutional  Law,  6. 

MINORS.     See  Belief  Acts  of  1868  and  1870. 

MISTAKE. 

See  Equity,  6,  7,  8,  9,  10,  11. 
"   Sheriffs,  2. 
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MUNICIPAL  CORPORATIONS. 

1.  When,  by  the  charter  incorporating  the  city  of  Mil- 
ledgeville,  no  express  power  is  granted  tp  the  city 
to  grant  license  for  retailing  spirituous  liquors  within 
the  corporate  limits  thereof: 

Hdd^  That,  until  such  power  shall  be  expressly  con- 
ferred on  the  city,  the  Ordinary  of  the  county,  under 
tiie  general  law  of  the  State,  has  the  power  and 
authority  to  grant  such  license;  but  when  an  incor- 
porated city  has  the  power  and  authority  expressly 
conferred  by  its  charter  to  grant  such  license,  and 
does  grant  it^  and  the  fees  therefor  are  as  much  as 
required  by  the  general  law  of  the  State,  then  the 
Ordinary  of  the  county  cannot  require  a  license  from 
those  who  reside  within  the  incorporated  town  or  city 
for  retailing  spirituous  liquors  therein.  The  express 
grant  to  the  incorporated  town  or  city  to  grant  the 
license  to  retailers  of  spirituous  liquors  within  the 
corporate  limits  thereof,  excludes  the  right  of  the  Or- 
dinary of  the  county  to  tax  them  under  the  general 
law  of  the  State,  as  retailers  of  spirituous  liquors, 
when  licensed  by  such  incorporated  town  or  city  in 
the  manner  before  stated.  Ordinary  of  Baldwin 
county  V8,  Liquor  Dealers 325 

2.  The  use  of  steam  engines  to  draw  trains  of  cars  over 
the  street  railroad,  laid  down  by  the  Augusta  and 
Snmmerville  Railroad  Company,  through  Washing- 
ton street,  in  the  city  of  Augusta,  is  expressly  au- 
thorized by  Acts  of  the  Legislature  of  this  State,  and 
by  the  contracts  and  ordinances  of  the  city  of  Au- 
gusta, and  being  so  authorized,  the  running  of  said 
trains  cannot  be  abated  as  a  public  nuisance,  under 
the  Revised  Code  of  this  State,  even  though  such  use 
"tend  to  the  immediate  annoyance  of  the  citizens  in 
general."     Vason  V8,  So,  Ca,  R.  R.  Co 631 

3.  Whether  the  Court  of  equity  will  now  restrain  the 
unreasonable  exercise  of  said  privilege,  so  as  to  in- 
terfere with  the  ordinary  use  of  the  street  by  the  cit- 
izens, as  not  within  the  scope  of  the  privilege  granted 
by  the  Legislature,  and  whether  property  holders 
upon  the  street,  who  are  damaged  by  the  use  of  the 
same,  even  within  the  scope  of  legislative  grant,  may 
recover,  are  questions  which  cannot  be  made  in  a  pro- 


712  INDEX. 

ceeding  to  abate  the  use  comp1aine<l  of  as  a  nuisance^ 
and  upou  these  questions  this  Court  expresses  no  opin- 
ion.    Ibid, 

See  Taxaiion. 

NEGATIVE  TESTIMONY. 
See  Evidence,  4,  5. 

NEGLIGENCE. 

See  Oommon-Garriera. 
"  EaUroads,  1,  2. 

NEWLY  DISCOVERED  EVIDENCK 
See  New  Trials,  16,  17,  18,  19. 

NEW  TRIALS. 

1.  When  there  is  evidence  either  way  to  a  material  fact, 
as  in  case  of  bailment,  as  to  what  negligence  has  or 
has  not  been  shown,  and  the  jury  have  determined 
the  question  by  finding  a  verdict: 

HMf  That  the  Court,  under  such  circumstances,  will 
not  disturb  it.     Brunaon  vs.  Sparks 35 

2.  Where  the  Court  below  granted  a  new  trial  upon  the 
ground  that  the  verdict  was  contrary  to  the  evidence, 
and  it  appears  from  the  record  that  there  was  conflict- 
ing evidence  in  the  case,  and  sufficient  testimony  to 
have  sustained  the  finding  of  the  jury: 

Hdd,  That,  while  this  Court  will,  reluctantly,  interfere 
with  the  province  of  the  Court  below  in  granting 
new  trials,  yet,  it  is  important  to  the  fair  administra- 
tion of  justice  that,  in  all  cases  where  the  verdict  of 
the  jury  is  not  strongly  and  decidedly  against  the 
weight  of  evidence,  new  trials  on  this  ground  ought 
not  to  be  granted.  Salter  vs,  Gletm,  Duffield  &  Chm- 
pany 64 

3.  Where,  during  the  trial  of  a  cause  in  Court,  two  ju- 
rors go  into  a  grocery  to  take  a  drink  with  a  third  party, 
and  meet  one  of  the  parties  plaintiff  in  the  grocery, 
and  the  other  party  is  called  in,  and  takes  a  drink, 
and  before  leaving  the  party,  defendant,  thus  called 
in,  treats  to  cigars,  and  one  of  the  jurors  takes  from 
his  roll  of  money  a  twenty-five  cent  piece,  and  hands 
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it  to  the  bar-tender,  and  the  same  juryman  also  takes 
ofi*  the  bottle  of  whiskey,  all  this  being  known  to  the 
plaintiff,  and  transpiring  in  his  presence: 

Heldy  That  such  conduct  by  jurors  is  reprehensible,  and 
the  exculpatory  affidavits  filed  do  not  relieve  it  of  all 
obnoxious  appearances.  Yet  as  the  plaintiff  was  cog- 
nizant of  it,  and  informed  his  counsel,  and  no  motion 
was  made  in  the  premises,  but  the  case  went  on  to 

•  verdict  without  objection,  the  granting  a  new  trial, 
on  this  ground,  was  not  authorized  under  the  rules 
of  law.     Ibid, 

4.  When  the  Judge  charged  the  jury  that,  whilst  it  is 
true,  as  a  general  rule,  that  two  or  three  witnesses 
are  better  than  one,  and  will  be  more  readily  credited, 
yet,  in  this  case,  upon  the  point  of  what  this  contract 
was,  if  the  jury  believed  that  the  contract  was  made 
between  one  of  the  plaintiffs,  Mr.  Wright,  alone,  and 
the  defendant,  it  is  witness  against  witness,  and  the 
plaintiffs  cannot  sustain  their  version  of  the  contract 
without  additional  proof: 

Hddf  That  such  charge  was  error;  that  the  witnesses, 
being  both  of  them  parties,  the  case  ought  to  have 
been  submitted  to  the  jury  to  determine  the  credibil- 
ity under  all  the  facts  and  evidence  of  the  case,  and 
that  the  Court  ought  to  have  granted  a  new  trial  on 
this  ground.     Ibid. 

5.  Where  there  was  a  question  of  fact  as  to  whether 
there  had  been  a  formal  gift  by  the  father  to  the  son, 
of  real  estate,  with  delivery  of  posssessiou,  under  such 
circumstances  as  made  the  gifl  good  against  creditora 
of  the  father,  and  there  was  evidence  on  both  sides, 
and  the  whole  question  of  law  and  fact  was  submitted 
to  the  Judge,  this  Court  will  not  disturb  his  judg- 
ment, unless  it  be  strongly  and  decidedly  against  the 
evidence.     Mima  V8,  Boss  et  ai 121 

6.  Where  there  has  been  a  verdict  of  the  jury  upon  the 
merits  of  the  issue  betwwen  the  parties,  and  the  Judge 
refuses  a  new  trial,  this  Court  will  not  disturb  the 
verdict,  if  there  be  any  evidence  to  sustain  it.    Bruce 

vs.  Turner 146 

7.  Where,  in  a  matter  of  fact,  evidence  has  been  submit- 
ted to  the  jury,  and  the  charge  of  the  Court  has  fairly 
presented  the  questions  at  issue  and  the  law  thereon 
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to  them,  and  they  have  found  a  verdict  sustained  by 
such  testimony : 
Heldy  Tliat  this  Court  will  not  grant  a  new  trial  or  re- 
verse the  Court  below  refusing  to  grant  a  new  trial 
upon  this  ground.  The  Newton  Manufacturing  Co. 
V8.  White 148 

8.  A  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  strongly  and  decidedly  against  the  weight  of 
evidence,  and  without  evidence  to  support  it,  and  con- 
trary to  law  and  the  charge  of  the  Court,  was  properly 
overruled  by  the  Court  below,  there  being  sufficient 
evidence  in  the  record  to  sustain  the  verdict,  of  which 
the  jury  were  the  proper  judges,  and  not  the  Court 
Baden  r«.  Tompkins 163 

9.  There  being  sufficient  evidence  to  sustain  the  charge 
of  the  Court,  and  the  verdict  of  the  jury,  the  Court 
below  refusing  a  new  trial,  ought  not  to  be  interfer-     - 
red  with  or  set  aside.     Lyon  vs.  Williams 168 

10.  Held  further,  That  the  judgment  of  the  Court  be- 
low be  reversed  and  a  new  trial  be  granted,  so  as  to 
allow  the  verdict  to  be  corrected,  in  accordance  with 
the  reasonable  intendment  and  construction  thereof; 
unless  the  plaintiff  shall  consent  to  enter  up  his  judg- 
ment thereon  for  the  sum  of  $707  10  for  his  princi- 
pal debt,  with  interest  thereon  from  the  time  tbes^rae 
became  due,  the  interest  to  be  calculated  on  the  obli- 
gation payable  on  demand,  from  the  14th  day  of 
September,  1869,  the  date  of  the  commencement  of 
the  suit ;  and  upon  the  plaintiff  consenting  to  do  so, 
that  the  judgment  of  the  Court  below  stand  affirmed. 
White  vs.  Blasland 184 

11.  Where  the  verdict  of  a  jury  in  an  equity  case  was 
directly  contrary  to  the  testimony  of  three  witnesses, 
sworn  on  the  trial,  and  directly  contrary  to  the  an- 
swer of  the  defendant  in  a  matter  responsive  to  the 
bill,  but  was  strongly  supported  by  the  admissions 
the  defendant  made  in  writing,  before  suit  was  brought 
and  by  his  admissions  under  oath  in  giving  in  his 
taxes,  for  seven  or  eight  years,  and  the  Judge  below 
granted  a  new  trial : 

Heldj  That  whilst  this  Court  is  not  exactly  satisfied  with 
the  judgment  of  the  Court  below,  yet,  as  the  case  is 
one  of  granting  a  new  trial,  so  that  the  parties  may 
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have  another  hearing,  we  do  not  think  the  discretion 
vested  by  law  in  the  Judge  of  the  Superior  Court 
has  been  abused,  and  will  not  therefore  disturb  his 
judgment.      Walker  et  uxva.  Jackson 217 

12.  xilthough  we  think  the  Court  erred  in  its  charge  to 
the  jury  in  relation  to  the  question  of  tender,  and  in 
relation  to  other  points  involved  in  the  case,  still  the 
verdict  was  right,  under  the  law  applicable  to  the 
facts,  as  disclosed  by  the  record,  anu  we  affirm  the 
judgment  of  the  Court  below  in  refusing  a  new  trial. 
Lester  et  al,  vs.  Tlie  Georgia  R.  R,  &  Banking  Co.,..  244 

13.  Where  illegal  testimony  has  been  improperly  ad- 
mitted by  the  Court,  and  the  plaintiff  has  not  made 
out  such  a  case  as  entitles  him  to  recover  upon  his 
titles : 

Heldy  TImt  the  refusal  to  grant  a  new  trial  is  error. 
Anderson  vs.  Suggs 265 

14.  The  verdictof  the  jury  being  supported  by  evidence 
will  not  be  disturbed,  inasmuch  as  the  matter  of 
wiiether  the  factor  had  made  such  special  contract^ 
was  a  question  of  fact  for  the  jury  to  decide,  upon 
the  whole  evidence  submitted  to  them.  Gray,  Be- 
dell &  Hughes  vs.  Bass 270 

15.  There  was  no  material  error  in  the  charge  of  the 
Court  to  the  jury  which  could  have  influenced  their 
verdict.  And  where  the  verdict  is  abundantly  sus- 
tained by  the  evidence,  as  in  this  case,  this  Court  will 
not  be  very  astu^te  in  the  discovery  of  errors,  to  set  it 
aside,  unless  they  be  such  as  would  have  probably 
prodiiced  a  different  result.      Wheeler  vs.  The  State...  306 

16.  An  injunction  to  restrain  the  enforcement  of  a  judg- 
ment at  law  on  the  ground  that  there  is  a  good  de- 
fense to  a  part  of  the  claim  on  which  the  judgment  is 
founded,  but  said  <lefense  did  not  come  to  the  knowl- 
edge of  the  defendant,  until  it  was  too  late  to  set  it 
up  at  law,  OHj^ht  uot  to  be  granted,  unless  the  com- 
plainant tender  in  the  bill  the  amount  he  admits  to 
be  due,  and  uhIcnsh  the  bill  clearly  show  by  distinct 
and  positive  averments  what  the  defense  is,  how  and 
by  whom  it  can  be  proven,  and  that  the  failure  to 
acquire  the  knowledge  of  it  before  the  trial  at  law, 
was  wholly  unmixed  with  any  negligence  on  the  part 
of  the  complainant,  or  any  want  of  attention  to  the 
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means  of  information  within  the  reach  of  a  man  of 
ordinary  prudence  and  discretion.     Hill  vs.  Harris...  412 

17.  Diligence,  and  want  of  it,  are  questions  of  fiict,  to 
be  determined  by  the  jury,  under  the  evidence  and 
the  charge  of  the  Court,  and  a  new  trial  ought  not 
to  be  granted  by  the  Circuit  Judge,  unless  the  jury 
find  strongly  and  decidedly  against  the  weight  of  tea* 
timony.  In  this  case,  the  verdict  is  not  strongly  and 
decidedly  against  ttie  weight  of  testimony^  and  as  the 
case  was  fairly  submitted  to  the  jury,  under  the  charge 
of  Court,  it  was  error  in  the  Judge  to  grant  a  new 
trial.   Wallace  vs.   Clayton 443 

18.  When  a  motion  is  made  for  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  in  the  discov- 
ery a  letter,  testified  to  as  the  contract  of  the  parties, 
and  such  letter  referred  to  matters  of  defense  proven 
on  the  trial : 

Hdd  first,  That  applications  for  new  trial  on  this  ground, 
and  the  question  of  diligence  and  materiality,  and 
whether  it  is  cumulative  only  or  goes  to  the  impeach- 
ment of  a  witness,  and  whether  it  would  have  chang- 
ed the  result^  will  be  closely,  if  not  critically,  scanned 
by  the  Court.      Wallace  vs.  Tamlin  and  l^egaU 462 

19.  Held  again f  Where  the  newly  discovered  evidence 
is  reconcilable  with  the  other  proof  in  the  case,  or  if 
there  appears,  on  the  whole,  sufficient  evidence  to  sup- 
port the  verdict,  the  Court  will  not  grant  anew  trial, 
especially  where  the  Court  below  has  violated  no  rule 
of  law  in  submitting  the  case  to  the  jury,  and  there 
is  sufficient  evidence  to  support  it,  and  he  has  refused 
a  new  trial.  Ibid. 

20.  An  award  of  arbitrators  under  the  arbitration  law 
will  not  be  set  aside  on  the  ground  that  it  is  illegal, 
because  contrary  to  the  evidence,  unless  it  be  so  con- 
trary to  the  evidence  as  to  require  the  inference  that 
it  is  the  result  of  fraud,  accident,  or  gross  mistake  of 
law  or  fact  on  the  part  of  the  arbitrators;  and  if  an 
award  has  been  attacked  upon  this  ground  before  the 
Superior  Court,  under  the  provisions  of  section  4184 
of  the  Revised  Code,  and  the  question  has  been  sub- 
mitted to  a  jury,  who  have  found  in  favor  of  the 
award,  and  the  Judge  has  refused  anew  trial,  it  must 
be  a  very  strong  case,  indeed  to  justify  this  Court  in 
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'  overruling  the  Judge  and  directing  a  new  trial. 
McCidlough  vs.  Mitchell 495 

21.  In  a  bill  to  reform  a  deed  on  the  ground  of  mis- 
take, when  substantial  justice  has  been  done,  even 
though  the  allegations  in  the  bill  may  not  have  been 
precisely  met  by  the  proof,  and  the  Court  below  have 
refused  a  new  trial,  this  Court  will  not  interfere  on 
the  ground  of  the  variance,  especially  if  there  have 
been  three  concurrent  verdicts  in  favor  of  reforming 

the  deed.    Adair  vs,  MoDonald  et  al. 506 

22.  While  we  do  not  affirm  the  principle  of  construc- 
tion charged  by  the  Court  as  the  law  of  this  case,  nor 
accept  the  finding  of  the  jury  as  strictly  accurate,  un- 
der our  view  of  construction^  still,  as  it  appears,  from 
the  credits  and  terms  and  time  of  the  trade,  that  Mrs. 
Gilmer  contracted  to  receive  good  currency  in  pay- 
ment of  the  note,  and  the  verdict  accomplishei^  sub- 
stantial justice  between  the  parties,  we  affirm  the 
judgment  of  the  Court  below.     Echols  vs.  Orattan....  547 

23.  When  on  the  trial  the  Court  permitted  the  proof  of 
loss  to  go  to  the  jury  as  evidence  of  the  ownership: 

Hdd^  Such  use  of  this  testimony  was  not  authorized; 
that  the  rule  is,  the  proof  of  loss  by  claimant  under 
his  policy,  may  go  to  the  jury  to  show  his  compliance 
with  the  terms  of  the  policy,  but  is  not  evidence  of 
ownership,  loss,  or  value,  but  such  must  be  established 
by  proof  under  the  rules  of  evidence.  But  as  in  this 
case  the  evidence  is  complete  and  uncontroverted  upon 
the  point,  we  do  not  regard  it  sufficient  to  set  aside  the 
judgment.  The  Southern  Insurance  &  Trust  Co.  vs. 
Lewis  &  Brothers 587 

24.  When  the  Judge  charged  the  jury,  in  his  opinion^ 
A  had  an  insurable  interest : 

Heldf  That  this  was  an  improper  mode  of  presenting 
the  case.  He  ought  to  have  called  the  attention  of 
the  jury  to  the  facts,  and  then  stated  :  **  If  you  be- 
lieve, etc.,  then  in  the  opinion  of  the  Court,  under 
the  law,  you  will  find  that  he  had  an  insurable  inter- 
est." But,  under  the  facts  in  this  case,  we  regard  the 
statement  rather  as  a  legal  conclusion,  than  an  opin- 
ion on  the  facts ;  and  as  the  case  was  clearly  made 
out,  we  do  not  think  it  sufficient  ground  to  reverse 
the  judgment.     Ibid. 
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25.  This  Court  will  not  interfere  to  set  aside  the  ver- 
dict for  a  charge  of  the  Court,  though  expre&sed  in 
language  too  strong  against  the  accused,  if^  from  all 
the  evidence,  this  Court  is  satisfied  with  the  verdict. 
Brastvellv8.  The  Slate 609 

26.  When  on  the  trial  of  an  action  of  ejectment  the 
evidence  turned  on  the  question  of  title,  and  the  ver- 
dict was  for  the  defendant,  and  the  plaintiff  moved 
for  a  new  trial  on  the  ground  of  newly  discovered 
testimony  by  which  it  could  be  shown  that  the  de- 
fendant, whilst  in  possession  of  the  land,  had  admit- 
ted that  the  same  was  the  property  of  the  plaintiff, 
he  being  the  tenant,  or  in  possession,  as  the  agent  of 
the  plaintiff: 

Heldy  That  this  did  not  come  within  the  rule  of  excl'jd- 
ing  cumulative  testimony,  as  it  went  to  a  new  and 
distinct.right  to  recover,  and  a  new  trial  ought  to 
have  been  granted.     ^fiUs  va.  May 623 

NON-SUIT. 

1.  Where  the  evidence  of  the  plaintiff  in  the  action  is 
insufficient,  in  law,  to  entitle  him  to  recover,  tlie  de- 
fendant may  demur  thereto  and  demand  of  the  Court 
a  judgment  of  non-suit;  but,  if  the  demurrer  to  the 
evidence  is  overrule<l  by  the  Court,  then  the  defend- 
ant, according  to  the  long  and  well  settled  practice  of 
the  Courts  of  this  State,  may  go  before  the  jury  and 
contest  the  plaintiff's  right  to  recover,  by  the  intro- 
duction of  evidence  in  his  own  favor.  The  overrul- 
ing the  defendant's  demurrer  to  the  plaintiff's  evi- 
dence has  never  been  held  by  the  Courts  of  this  State, 
since  the  adoption  of  the  Judiciary  Act  of  1799,  to  be 
conclusive  as  to  the  plaintiff's  right  to  recover  the 
money  or  property  sued  for.     Levy  vs,  Simmojis 53 

2.  Inasmuch  as  the  evidence  disclosed  by  the  record 
does  not  show  any  evidence  of  title  which,  in  law, 
would  have  entitled  the  plaintiff  to  recover  the  prem- 
ises in  dispute  from  the  defendant,  the  non-suit  was 
properly  awarded  by  the  Court  below.  Jackson  vs, 
Scroggins  183 

3.  A  non-suit  will  be  refused  if  there  be  slight  evidence 
to  support  plaintiff's  case.  (R.)  Barnelt  cfr  Cb  t?«. 
Perry  &  Smith 283 
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4.  Under  the  facts  in  this  case,  there  was  suflScient  tes- 
timony to  have  caused  the  case  to  be  submitted  to  the 
jury,  and  the  settlement  relied  on,  under  the  princi- 
ple of  accord  and  satisfaction,  was  not  conclusive  of 
the  rights  of  the  plaintiflF,  but  constituteil  a  defense 
which  ought  to  have  been  submitted  to  the  jury. 
Parker  V8,  the  FtUton  L.  &  B.  Assodaiion 451 

5.  The  motion  to  add  additional  testimony  ought  to 
have  been  allowed,  under  the  rule  laid  down  in  Mo- 
Colgan  vs,  MeCay,  decided  by  this  Court.     Ibid. 

NOTICE. 

See  Lien  of  Judgments,  1,  4,  8. 
"  Promissory  Notes,  6. 

NOTICE  TO  QUIT. 

See  Landlord  and  Tenant,  5,  8. 

NOVATION. 

1.  Under  the  pleadings  and  facts  of  this  case,  the  facts 
in  controversy  were  properly  submitted  to  the  jury, 
and  the  charge  of  the  Judge  was  a  clear  statement  of  the 
law  governing  it;  "  that  if  the  administrator  had  charg- 
ed himself  with  the  debt,  and  became  liable  therefor, 
then  the  original  debt  was  extinguished,  and  the  note 
given  to  him  individually  was  a  novation,  the  con- 
sideration of  which  was  the  money  advanced.''  Lyon 

vs.  Williams 168 

2.  It  is  only  in  cases  where  there  has  been  iJo  novation 
of  the  contract,  and  the  consideration  is  a  slave  or 
the  hire  thereof,  that  tlie  Courts  of  this  State  are  in- 
hibited from  exercising  jurisdiction  under  the  Con- 
stitution. But  when  payments  have  been  given  upon 
notes  given  since  June,  1865,  questions  of  fact  arising 
nnder  the  pleadings  upon  suits  brought  to  enforce 
such  debts,  when  such  consideration  is  denied  and 
issue  joined  thereon,  are  the  subject  matter  of  judi- 
cial investigation  to  be  submitted  to  a  jury,  upon  evi- 
dence admitted  under  the  rules  of  law.     Ibid. 

NUISANCE. 
See  Municipal  Corporations,  2,  3. 
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NUNCUPATIVE  WILLS. 

See  WUU,  2. 

OPINION  OF  JUDGE. 

See  Charge  of  the  Qmrty  3,  4, 
"  Oriminal  Law,  6. 

ORDINANCE  OF  1865. 

As  this  was  a  Confederate  contract,  the  measure  of  dam- 
ages for  a  breach  of  the  warranty  of  title  to  the  fifty 
shares  of  stock,  should  have  been  left  to  the  jury,  un- 
der the  provisions  of  the  Ordinance  of  1865,  to  have 
been  decided  by  them  according  to  the  principles  of 
equity  as  applicable  to  the  contract  between  the  par- 
ties. Although  the  Court  gave  in  charge  to  the  jury 
the  whole  of  the  Ordinance  of  1865,  yet,  in  other 
parts  of  the  charge,  the  jury  were  restricted  to  the 
value  of  the  Confederate  bonds  ai  the  time  the  contract 
wa>8  made.  It  was  error  so  to  restrict  the  jury.  They 
had  a  right  to  consider  their  value  at  any  time,  and 
render  a  verdict  according  to  the  principles  of  equity 
applicable  to  the  contract  between  the  parties.  Cbhen 
V8.    Ward 337 

PAROL  CONTRACTS  FOR  LANT). 

See  Insurance,  2. 

PARTIES.     See  Pleading.    Abatement. 

PARTITION.    SeeJE^ay,  4.    Ejectment,!. 

PARTNERSHIP. 

When  a  contract  was  made  by  a  freedmanand  a  land- 
lord, to  make  a  crop  for  one  year,  by  which  the  land- 
lord was  to  furnish  the  land  and  stock,  and  the  freed- 
man  to  work  the  same,  and  to  receive  for  bis  labor 
one-half  of  the  crop  made  thereon : 

Heldy  That  such  a  contract  did  not  make  them  partners, 
and  that  if  the  landlord  refused  or  neglected  to  pay  or 
deliver  to  the  freedman  the  one-half  of  the  crop  ina^jle 
on  the  land,  but  appropriated  the  same  to  his  own 
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use,  the  freedman  could  make  out  an  account  against 
the  landlord  for  the  value  of  his  share  of  the  crop, 
and  enforce  the  same  by  attachment,  or  otherwise. 
HoUotcay  vs.  Brinkley 226 

PART  PERFORMANCE. 

See  Statute  of  Frauds. 

PARTY  AS  WITNESS. 

1.  When  the  Judge  charged  the  jury  that,  whilst  it  is 
true,  as  a  general  rule,  that  two  or  three  witnesses  are 
better  than  one,  and  will  be  more  readily  credited, 
yet,  in  this  case,  upon  the  point  of  what  this  contract 
was,  if  the  jury  believed  that  the  contract  was  made 
between  one  of  the  plaintifls,  Mr.  Wright,  alone,  and 
the  defendant,  it  is  witness  against  witness,  and  the 
plaintiffs  cannot  sustain  their  version  of  the  contract 
without  additional  proof: 

Hdd,  That  such  charge  was  error,  that  the  witnesses  be- 
ing both  of  them  parties,  the  case  ought  to  have  been 
submitted  to  the  jury  to  determine  tiie  credibility  un- 
der all  the  facts  and  evidence  of  the  case,  and  that 
the  Court  ougiit  to  have  granteil  a  new  trial  on  this 
ground.     Salter  vs.  OlenUj  DuffUld  &  Co 64 

2.  The  testimony  of  the  plaintiff  was  properly  ruled 
out  by  the  Court  as  against  the  administrator,  whose 
intestate  was  dead.     Stotesbury  vs,  Lanier 120 

PLEADING. 

1.  W^hen  an  action  was  instituted  for  rent  of  land  by 
the  plaintiff,  who  rented  the  premises  to  the  defen- 
dant, and  it  was  proved  on  the  trial  that  the  plaintiff 
was  trustee  for  his  wife  and  children,  (the  trust  deed 
not  being  in  evidence,)  and  that  the  rents  and  profits 
of  the  land  belonged  to  the  plaintifiT: 

Heldj  That  the  action  was  properly  brought  in  the  name 
of  the  plaintiff  who  rented  the  premises  to  the  defen- 
dant, without  declaring  that  he  sued  for  rent  as  trus- 
tee.    Ponder  vs.  McGruder 242 

2.  A  count  on  an  implied  contract  may  be  joined  with 
one  on  a  special  contract,  and  that  too  by  amendment. 
6rray,  Bedell  &  Hughes  vs.  Bass 270 

Vol.  xLn— 47. 
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3.  It  IS  not  sufficient  to  plead  that  a  contract  "was  re- 
scinded ;"  the  plea  should  show  how  it  was  rescindeil. 
(R.)     BameU  &  Co.  m,  Terry  &  Smith  283 

4.  The  fact  that  the  defendant  had  an  account  against 
the  payee  of  the  notes,  without  more,  was  not  a  good 
legal  defense  against  the  plaintiff,  who  was  the  holder 
of  tiie  notes ;  to  constitute  a  good  equitable  defense 
against  tiie  holder  of  a  note  received  after  due,  that 
defense  must  be  in  some  way  connected  with  the  debt 
sued  on,  or  the  transaction  out  of  which  it  sprung; 
and  such  equitable  defense  should  be  set  forth  in  the 
defendant's  plea  as  fully  in  a  Court  of  law  as  in  a 
Court  of  equity,  if  he  wishes  to  avail  himself  of  such 
defense  in  a  Court  of  law.     Ward  vs.  ^Vinn 323 

PRACTICE  IN  SUPERIOR  COURT. 

1.  After  the  testimony  of  the  plaintiff  was  ruled  out 
by  the  Court,  the  plaintiff  having  no  other  evidence 
to  make  out  his  case,  the  Court  allowed  a  verdict  to 
be  taken  in  favor  of  the  defendant: 

JJrfd,  That  the  allowing  of  the  defendant  to  take  a  ver- 
dict was  error;  that  the  Court  siiould  have  dismissed 
the  case.     Stoteabury  vs,  Lanier 120 

2.  Where,  upon  issue  joined  on  a  sheriff's  answer  be- 
tween two  contesting  judgments,  claiming  money 
raised  by  the  sale  of  the  property  of  defendant,  it  ap- 
peared, upon  the  trial,  that  the  judgment  of  Thrasher 
was  dated  10th  of  September,  1863,  and  on  the  12th 
of  May,  18fi2,  the^.  fa.  issued  therefrom  had  an  en- 
try by  the  sheriff  of  costs  received  from  the  plaintiff; 
and  it  also  appeared,  in  1867,  he  had  petitioned  the 
Court  for  an  order  granting  an  alias  fi,  fa.y  which 
was  granted,  and  with  the  proceedings  in  March, 
1867,  was  placed  upon  the  minutes  of  the  Superior 
Court,  and  it  further  appeared  at  the  time  of  the  sale 
of  the  property,  a  transcript  of  the  reconl  of  judg- 
ment in  January,  1868,  was  placed  in  the  sheriff's 
hands  at  the  time  of  sale,  and  in  March,  subsequent 
thereto,  the  fi.  fa.  was  placed  in  his  hands,  and  upon 
the  trial  of  such  issue  this  judgment  fi.  fa.^  with  the 
entries  thereon  were  rejected  by  the  Court,  on  the 
ground  that  it  was  dormant,  to  which  exception  was 
then  made,  and  the  Court,  afler  the  rejection  of  tlie 
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other  ji,  fa.y  permitted  the  other  contestants  to  take 
a  verdict : 
Hdd^  That  it  was  error  in  the  Court  to  have  permitted 
the  verdict,  under  the  facts  in  this  case,  as  under  his 
ruling  rejecting  the  ji.  fa,,  there  was  no  issue  to  try, 
and  nothing  which  invoked  the  judgment  of  the  jury, 
and  that  his  judgment  was,  in  effect,  final,  and  came 
l>efore  this  Court  properly  by  appeal.  Thrasher  V8, 
Foster 212 

3.  If  illegal  evidence  comes  in  without  objection  it 
should  be  ruled  out  upon  a  motion  afterwards  made 
for  that  purpose.     (R.)     Anderson  vs,  Suggs 265 

PRACTICE  IN  SUPREME  COURT. 

1.  Where  the  record  failed  to  reach  this  Court  in  time 
for  its  regular  term  by  reason  of  the  sickness  of  the 
family  of  counsel  for  plaintiff  in  error,  a  motion  to 
dismiss  it,  because  not  here  in  time,  was  overruled 
and  the  cause  was  ordered  to  be  docketed  for  the  next 
term.  (R.  See  end  of  Report.)  Ellis  vs.  Rachels  et  al.  175 

2.  In  this  case  there  being  no  appearance  for  the  plain- 
tiff in  error,  the  defendant  moved  the  Court  to  open 
the  record,  and  prayed  for  an  affirmance  of  the  judg- 
ment of  the  Court  below,  with  damages  for  delay: 

Held,  That  the  defendant  was  entitled  to  an  affirmance 
of  the  judgment  on  the  statement  of  facts  contained 
in  the  record,  and  that  damages  be  awarded  as  pro- 
vided by  the  4221st  section  of  the  Code  for  delay  in 
bringing  the  case  up  to  this  Court.    Avera  vs,  Vason  233 

3.  Where  a  case  was  continued  at  the  first  term  for  prov- 
idential cause,  and  before  the  succeeding  term  the 
plaintiff  in  error  died,  and  there  was  no  representa- 
tive of  his  estate,  and  when  the  case  was  called  upon 
the  docket,  the  death  of  such  plaintiff  was  suggested, 
and  motion  was  made  to  dismiss  the  case  upon  the 
ground  that  the  constitutional  provision  requiring 
the  Supreme  Court  to  dispose  of  every  case  at  the 
first  or  second  term  afler  writ  of  error  brought,  was 
imperative,  and  that  the  Rule  of  Court,  where  its  ap- 
plication extended  the  hearing  over  or  beyond  the 
second  term,  was  in  violation  of  the  Constitution : 

Held/Thsit  the  mandate  of  the  Constitution  relative  to 
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the  disposition  of  cases,  did  not  apply  to  such  as  fell 
within  the  rule  of  providential  cause;  that  by  the 
Actof  organization  of  this  Court,  and  the  Seventeenth 
Rule  adopted  under  the  ohi  Constitution  containing 
a  like  imperative  provision,  requiring  the  Court  to 
"  disj)06e  of  and  finally  determine  each  and  every 
case  on  the  docket  of  such  Court  at  the  first  terra '' 
after  writ  of  error  brought,  the  provision  relating  to 
the  making  of  parties  in  case  of  death,  was  the  legal 
and  proper  construction  of  the  Constitution  in  this 
regard,  as  provided  for  in  the  adoption  of  this  Rule. 
Worthy  V8,  Tate 392 

4.  Held  again.  That  the  Constitution  does  not  imper- 
atively require  the  disposition  of  cases  where  the  par- 
ties have  died  witliout  aflTording  the  means  of  com- 
pliance with  the  Rules  of  this  Court,  and  parties 
representative  can  be  instituted  to  prosecute  or  defend 
the  legal  rights  of  the  deceasefd.    Ibid. 

Held  again,  That  at  the  first  term  succeeding  the  death 
of  a  party,  it  is  not  necessary  to  show  diligence,  in 
this  that  the  death  was  so  recent  that  parties  could 
not  have  been  procured  to  administer  or  qualify  to 
bring  the  case  within  the  rule  of  contingencies,  even 
under  our  holding  that  a  temporary  administrator 
may  be  made  a  party  to  carry  on  the  suit.  But  the 
death  of  the  party  is,  in  itself,  such  providential  cause 
as  will  authorize  a  continuance  at  the  term  next  suc- 
ceeding the  decease,  where  there  is  no  representative 
of  the  estate  of  such  deceased  party,  without  proof 
of  diligence  at  that  term,  and  at  that  term  only.  Ibid, 

6.  Judgment  affirmed,  with  instructions  to  deduct  from 
the  amount  of  the  verdict  $2  00  per  month,  with  in- 
terest thereon  for  three  years.  Wallace^  8up%  etc.,  vs. 
Tumlin  &  StegaU 462 

7.  The  bill  of  exceptions  in  this  case  was  dismissed  be- 
cause it  was  not  served  till  the  eleventh  day  after  it 
was  certified  by  the  Judge  below.  (R.)  Harrell  vs. 
Grimes 655 

See  Bill  of  Inceptions, 
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PRESUMPTION. 

It  is  the  right  of  the  witness  to  have  the  testimony  read 
over  to  him,  but  not  the  right  of  the  defendant's 
counsel  that  it  should  be  so  read;  the  legal  presump- 
tion is  that  all  the  legal  testimony  in  the  case  was 
correctly  taken  down  under  tlie  direction  of  the  Court. 
Anderson  V8.  The  State 9 

See  Criminal  Law,  11. 

PRINCIPAL  AND  AGENT. 

1.  When  the  evidence  shows  that,  through  the  act  of  an 
agent,  either  of  two  innocent  parties  must  suffer: 

Heldj  That  the  rule  of  law  is,  the  party  putting  such 
agent  forward  shall  be  the  party  on  whom  the  law 
puts  the  liability.     Brunson  vs.  Sparks 36 

2.  Counsel  being  authorized  by  the  defendant  to  defend 
the  suit,  it  was  the  duty  of  the  defendant  to  have  put 
his  attorney  in  possession  of  such  matters  of  defense 
as  he  conceived  to  exist  in  defense  thereto,  and  a  con- 
fession of  judgment  by  counsel  representing  the  case^ 
with  the  knowledge  and  at  the  instance  of  the  party, 
is  sufficient  in  law  without  any  s|)ecial  authorization 
to  that  effect;  it  followed  as  a  legitimate  incident  of 
his  professional  relation  to  the  case^  Lyon  vs.  WU- 
lianis 168 

3.  An  action  was  brought  by  K.  against  V.  to  recover 
the  value  of  one  hundred  bushels  of  corn,  and  on  the 
trial  it  was  proved  that,  in  the  latter  part  of  the  year 
1866,  v.,  who  resided  in  Elbert  county,  wrote  to  Tat€, 
in  the  city  of  Augusta,  one  of  the  firm  of  McCalla, 
Tate  &  Company,  wno  were  engaged  in  the  produce 
and  commission  business,  ''to  send  me  (him)  two 
hundred  bushels  of  corn,  and  when  I  come  down  you 
and  I  will  arrange,  or  settle  it."  It  appears  from  the 
evidence  in  the  record,  that  Tate,  or  the  firm  of  which 
he  was  a  partner,  did  not  have  the  corn,  but  Tate 
went  to  the  house  of  the  plaintiff*  and  made  an  ar- 
rangement with  him  to  send  V.  one  hundred  bushels 
of  corn  on  V.'s  credit,  which  was  done,  and  the  corn 
was  charged  to  V.  on  the  books  of  plaintiff*.'  The  corn 
was  sent  to  V.  by  boat,  and  accompanying  the  corn 
was  a  bill  made  out  against  V.  the  defendant,  there- 
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for,  in  favor  of  McCalla,  Tate  &  Compaoy,  which 
was  delivered  to  him  when  he  received  the  com.  It 
also  appears  that  the  plaintiff  had  sued  McCalla, 
Tate  &  Company  for  the  corn,  and  failed  to  recover, 
but  on  what  ground,  the  reconl  does  not  show.  The 
plaintiff  then  sued  defendant,  V.,  for  the  com.  On 
the  trial,  several  witnesses  were  examined,  and  it  was 
prove<l  to  be  the  custom  of  commission  merchants, 
when  orders  were  receive<I  from  customers,  to  go  to 
merchants  and  purchase  the  articles  ordered,  and  have 
the  same  charged  to  the  commission  merchant,  and 
the  commission  merchant  charged  the  articles  to  the 
party  ordering.  The  Court  cliarged  the  jury  that  it 
was  doubtful  whether  the  order  of  the  defendant  made 
Tate  his  agent  to  purchase  the  corn. 

Held,  That  under  the  order  sent  by  defendant  to  Tate, 
he  had  the  authority  to  purchase  tlie  corn,  and  to 
charge  the  defendant  with  the  price  thereof,  and  make 
the  defendant  his  debtor  therefor,  but  did  not  have 
the  authority  to  authorize  the  plaintiff  to  sell  the  de- 
fendant corn,  and  thereby  make  the  defendant  the 
plaintiff^a  debtor  for  the  corn.  If  the  defendant  re- 
ceiveil  the  corn  and  used  it,  with  a  full  knowledge  of 
all  the  facts,  that  would  have  been  a  ratification  of 
the  transaction,  and  the  defendant  would  be  liable  to 
pay  the  plaintiff  for  the  corn.     Ketchum  vs,    Verdell  534 

PRINCIPAL  AND  SURETY. 

1.  The  right  to  enter  up  judgment  against  securities  at 
the  same  time  with  their  principal,  exists  only  by  stat- 
ute, and  can  only  be  done  in  such  cases  where  the 
statute  has  changed  the  common ^law.  In  cases  of 
bonds  quia  timet,  while  the  ultimate  liability  of  such 
securities  may  be  fixed  as  to  the  amount  by  the  judg- 
ment against  the  principal,  and  the  spirit  of  our  law 
is  to  disencumber  legal  rights  from  unnecessary  for- 
malities or  multiplicity  of  suits,  still,  in  ca<$ed  like  the 
present,  it  requires  a  legislative  act  to  authorize  the 
Courts  to  apply  the  analogies  arising  under  the  grants 
of  power  conferred  in  cases  of  securities  under  other 
statutes,  againsi  securities  on  ap|>eal,  attachment,  gar- 
nishment, certiorari,  writs  of  error  and  claim.  WMer 
V8.  Walker 141 
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2.  Sectiou  2121  of  the  Revised  Code  of  this  State,  pro- 
viding that  "  the  obligation  of  the  surety  is  accessory 
to  that  of  his  principal,  and  if  the  latter,  from  any 
cause,  becomes  extinct,  the  former  ceases,  of  course,*' 
is  an  affirmance  only  of  the  common  law,  and  by  the 
words  **  from  any  cause"  is  meant  any  cause  depen- 
dent on  the  act  or  negligence  of  the  creditor,  and  not 
such  a  cause  as  the  discharge  of  the  principal  under 
the  bankrupt  law,  which  is  beyond  the  control  of  the 
creditor,  and  by  force  of  the  laws  of  the  land.  Phil- 
lips V8.  Solomon 192 

3.  When  a  plaintiff  in  error  gives  bond  and  security  to 
obtain  a  supersedeas  of  the  judgment,  as  provided  by 
the  4203d  section  of  the  Code  for  the  payment  of  the 
eventual  condemnation  money,  and  the  judgment  is 
affirmed,  the  plaintiff  in  the  Court  below  may  have 
an  execution  against  the  principal  and  security  on  the 
supersedeas  bond  without  formally  entering  up  the 
judgment  against  such  security ;  the  judgment  of  af- 
firmance binds  him  as  such  security  for  the  eventual 
condemnation  money  in  that  case,  though  an  order  on 
the  minutes  of  the  Court  to  that  effect  would  make 
the  record  more  perfect  and  complete.  Munroe  vs. 
Dumas 238 

4.  Where  a  suit  was  pending  against  two  joint  and  sev- 
eral obligors,  one  of  whom  claimed  to  be  security  only 
for  the  other,  and  this  was  known  to  the  plaintiff,  and 
the  principal  had  filed  a  plea  to  the  merits  of  the  ac- 
tion, and  the  plaintiff,  without  the  action  or  consent 
of  the  surety,  and  after  the  surety,  satisfied  that  no 
trial  could  be  had  on  the  plea  at  that  term  of  the 
Court,  had  gone  home,  dismissed  his  suit  as  to  the 
principal,  to  get  clear  of  the  plea,  and  then  took  a 
judgment  against  the  surety,  and  the  surety  filed  a 
bill  to  enjoin  the  judgment,  alleging  these  facts,  and 
alleging  further,  that  at  the  time  the  suit  was  dismissed 
against  the  principal,  the  debt  was  barred  by  the  Stat- 
ute of  Limitations,  and  if  the  surety  paid  the  debt, 
he  was,  by  this  act  of  the  plaintiff,  deprived  of  his 
rights  to  recover  it  from  the  principal : 

Held,  That  there  was  equity  in  the  bill,  and  the  Judge, 
on  the  facts  of  the  case,  as  they  appeared  on  the  bill, 
answer  and  affidavits^  ought  to  have  granted  the  in* 
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junction  until  the  trial  oould  be  had  on  the  case  made 
by  the  bill.     Turner  vs.  McCarter 491 

PRIORITY  OF   LIEN. 

When  the  property  of  defendant  was  soW  under  a  dis- 
tress-warrant for  rent  due,  and  the  question  before  the 
Court  was  whether  the  proceeds  of  the  sale  in  the 
hands  of  the  sheriff  should  be  paid  to  the  holder  of 
a  prior  judgment  against  the  defendant,  or  to  the 
plaintiff  in  the  distress-warrant  who  claimed  a  lien 
under  a  contract  for  a  lease  of  the  premises : 

Hdd^  That  the  lien  specified  in  the  contract  between  the 
landlord  and  tenant,  set  forth  in  the  record,  (not  be- 
ing for  the  crop  raised  on  the  premises)  did  not  take 
precedence  as  to  payment  of  an  older  judgment  lien 
against  the  defendant:  Code,  2260.  Levy  vs.  Twi- 
name  &  Sumner 249 

PRIVATE  PROPERTY  FOR  PUBLIC  USE. 
See  ConstUuiioii€U  Latr,  6,  7,  8. 

PROCESS. 

1.  Where,  in  an  action  brought  under  the  provisions  of 
section  2988  of  the  Code,  for  stock  killed,  the  notice 
required  was  served  |>er8ona)ly  by  the  plaintiff,  who 
attached  his  affidavit  of  such  service  thereto  : 

Heldy  That  such  affidavit  was  sufficient  evidence  of  such 
service,  and  not  being  traversed,  it  was  not  necessary 
to  have  produced  the  witness  on  the  stand  to  prove 
the  same.     The  M.  <fr  W.  R.  R.  Q>.  vs.  Baber 300 

2.  Though  notice  to  quit  was  not  serveil  ujx)n  the  proper 
agent  of  the  tenant,  yet  if  the  tenant  got  the  notice 

it  is  sufficient.     (R.)     Godfrey  et  cU.^  vs.  Walker  H  at  562 

PROMISSORY  NOTES. 

1.  Where  an  action  was  brought  by  the  plaintiff,  as  the 
bearer  of  two  promissory  notes,  payable  to  W.,  or 
bearer,  against  the  defendant,  and,  on  the  trial,  the 
defendant  offered  in  evidence  his  books  of  account^ 
for  the  purpose  of  showing  that  W.,  the  payee  of  the 
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notes,  was  indebted  to  him  for  goods  and  merchan- 
dize sold  to  him  prior  to  the  transfer  of  the  notes,  (it 
being  admitted  that  the  notes  had  been  transferred 
by  the  payee  to  the  plaintiff,  after  due,)  and  claimed 
that  the  amount  of  his  account  should  operate  as  a 
payment  of  the  plaintiff's  debt,  pro  tanto,  or  be  con- 
sidered as  an  equitable  defense  to  the  plaintiff's  ac- 
tion, which  books  of  account  were  rejected  by  the 
Court: 

Held,  That  the  fact  that  the  defendant  had  an  account 
against  the  payee  of  the  notes,  without  more,  was  not 
a  good  legal  defense  against  the  plaintiff,  who  was 
the  holder  of  the  noies;  to  constitute  a  good  equitable 
defense  against  the  holder  of  a  note  received  after 
due,  that  defense  must  be,  in  some  way,  connected 
with  the  debt  sued  on,  or  the  transaction  out  of  which 
it  sprung;  and  such  equitable  defense  should  beset 
forth  iu  the  defendant's  plea  as  fully  in  a  Court  of 
law  as  in  a  Court  of  equity,  if  he  wishes  to  avail  him- 
self of  such  defense  in  a  Court  of  law.  Ward  vs. 
Winn 323 

2.  Where  there  was  a  suit  |)ending  in  a  Justice's  Court, 
and  the  defendant  moved  to  continue,  on  account  of 
the  absence  of  a  witness,  the  payee  of  the  note,  by 
whom  he  could  prove  that  the  note  was  given  in  li- 
quidation of  a  debt  due  to  the  payee,  for  medical  ser- 
vices rendered  by  him  to  the  defendant's  ward,  and 
that  it  was  not  the  intent  of  the  parties,  in  taking  or 
giving  the  note,  to  bind  the  defendant,  personally,  for 
the  debt : 

Seldy  That  there  was  nothing  in  this  evidence,  as  stated, 
to  show  such  a  mistake,  either  of  law  or  fact,  as  to 
authorize  a  reformation  of  the  note,  and  the  continu- 
ance was  profWly  overruled.     Poole  r«.    Wilkinson..,  539 

3.  Suit  was  brought  on  three  notes,  of  which  the  follow- 
ing is  a  copy : 

"$1,761  33 — Twelve  months  after  date,  I  promise  to 
pay  Eliza  F.  Gilmer,  or  bearer,  the  sum  of  seventeen 
hundred  and  sixty-oue  33-100  dollars,  for  value  re- 
ceived ;  the  said  sum  to  be  paid  in  currency,  at  the 
present  rates,  148  to  100,  or  in  whatever  good  cur- 
rency may  be  used  at  the  time  the  note  falls  due,  with 
interest  from  date,  December  1st,  1865." 
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^nd  the  defendant  set  up,  by  his  plea,  that  the  inten- 
tion of  the  parties  to  the  contract  was,  that  the  prop- 
erty purchased,  for  which  the  notes  were  given,  was 
valued  in  currency,  and  the  gold  equivalent  of  the 
currency  was  made  the  standard  of  the  payment,  which 
at  present  rates^  would  reduce  the  amount  of  the  prin- 
cipal due  : 

Held,  That  the  principal  due  was  a  fixed  amount,  ex- 

f>ressed  in  the  face  of  the  note,  and  that  the  sum  stipu- 
ated  to  be  paid  is  the  principal  due  under  the  con- 
tract, and  cannot  be  reihiceil  by  any  theory  of  con- 
struction arising  out  of  the  terms  of  the  instrument. 
Echols  vs.  (h^attan 647 

4.  Hdd  again,  That,  while  the  legal  intendment  of  the 
party  may  be  inferred  to  mean  currency,  in  the  ex- 
pression dollars  in  the  note,  such  intendment  is  quali- 
fied by  the  terms  of  the  contract ;  and  the  words,  "  the 
said  sum  to  be  paid  in  currency,  at  the  present  rates, 
148  to  100,"  which  was  the  value  of  gold  at  the  time, 
bears  intrinsic  evidence  that  this  provision  for  pay- 
ment in  currency,  at  a  stipulated  rate,  was  based  upon 
a  gold  standard  in  the  sum  fixed  to  be  paid  in  suoh 
currency.    Ibid, 

Hdd  again,  That  the  superadded  words  providing  for 
payment  in  currency,  at  present  rates,  148  to  100,  or 
in  whatever  good  currency  may  be  used  at  the  time 
the  note  falls  due,  strengthens  the  construction  that  the 
principal  was  the  sumfxedto  be  paid,  and  the  term  good 
carrency,  contemplated  by  the  parties,  reasonably  in- 
tended a  better  currency  than  that  previously  express- 
ed, and  that  the  plaintiff  was  entitled  to  recover  the 
principal  and  interest,  in  good  currency.     Ibid. 

5.  McCay,  Judge,  dissenting: 

A  promissory  note  made  in  1865,  payable,  generally,  in 
dollars,  is  payable  in  United  States  currency,  and 
when  the  parties  add  to  such  a  note  the  words  "pay- 
able in  currency,  at  the  present  rates,  148  to  100,  or 
in  whatever  good  currency  may  be  used  at  the  time 
the  note  falls  due,''  the  true  construction  is,  that  they 
intended  to  make  the  note  payable  in  currency,  at  all 
events,  but  that  it  should  be  secured  and  paid  as  dis- 
charging more  or  less  of  the  face  of  the  note,  acoord- 
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ingly,  as  it  sliould,  at  the  time,  be  worth  more  less 
than  the  rates  agreed  on,  to- wit :  148  to  100.     Ibid, 

6.  Tlie  holder  of  a  promissory  note  as  collateral  secu- 
rity, who  takes  it  without  notice,  stands  upon  the 
same  footing  as  any  other  innocent  purchaser  without 
notice.     Bonaud  vs,   Genesi 639 


PURCHASERS. 

1.  Under  the  deed  from  McLaughh'n  to  White  &  Mc- 
Laughlin, only  an  undivided  half  of  the  lot  passed 
to  White  and  the  purchasers  at  the  sheriff^s  sale,  and 
those  holding  under  that  sale,  hold  only  the  interest  of 
White;  nor  does  the  fact  that  McLaughlin  saw  the 
advertisement  and  was  in  the  city  at  the  time,  but  was 
not  present  at  the  sale,  estop  the  wife  or  her  trustee 
from  setting  up  against  said  purchasers,  her  right  to 
the  other  undivided  half  of  the  lot.  Logan  vs. 
Goodall 95 

2.  An  action  was  brought  by  the  plaintiff  against  the 
defendants,  the  one  as  tenant  in  possession,  the  other 
as  the  true  claimant,  to  recover  the  possession  of  a  lot 
in  the  city  of  Rome,  which  had  been  sold  by  the 
sheriff  under  an  execution  against  the  plaintiff,  and 
purchased  by  S.,  alleging  that  the  sheriff's  sale  of  the 
lot  to  S.  was  fraudulent  and  void.  On  the  trial  the 
plaintiff  proved,  by  his  own  evidence,  that  S.  had 
sold  the  lot  to  M.  for  the  sum  of  $1,350  00,  and  it 
also  appears  from  the  record  that  M.  had  sold  the  lot 
to  H.,  one  of  the  defendants,  but  for  what  amount,  is 
not  shown,  nor  are  the  deeds  of  conveyance  set  forth 
in  the  record.  The  jury  found  a  verdict  for  the  plain- 
tiff. The  defendants  made  a  motion  for  a  new  trial 
on  several  grounds,  one  of  which  was  that  the  Court 
erred  in  refusing  to  charge  the  jury,  as  requested  by 
defendant's  counsel,  "  that  if  they  believed  that  S. 
obtained  possession  by  a  fraudulent  purchase,  yet,  if 
the  property  was  sold  by  him  to  M.,  and  by  M.  to 
H.,  the  defendant,  then  H.'s  title  will  be  protected, 
and  the  plaintiff  is  not  entitled  to  recover,  unless  the 
evidence  shows  notice  of  the  fraud  in  him."  The  Court 
granted  a  new  trial  in  the  case,  and  the  plaintiff  ex- 
cepted: 
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Bddf  That  in  view  of  all  the  facts  contained  in  the 
record,  this  Court  will  not  control  the  discretion  of 
the  Court  below  in  granting  the  new  trial.  Buchan- 
an  V8.  Higgenbotham 198 

See  Lien  of  Judgments ^  I  to  9. 
"  Trustees  and  Truest  Estates. 

RAILROADS. 

1.  When  the  defendant's  counsel  requested  the  Judge  to 
charge  the  jury,  "that  Mrs.  B.  turning  out  the  cow 
in  tiie  vicinity  of  the  railroad  just  before  the  coming 
of  the  train,  was  negligence  and  carelessness  to  be  cou- 
sidered  by  the  jury,  and  that  when  said  cow  got  upon 
the  track  it  made  B.  a  trespasser,"  which  the  Judge 
refused,  but  charged  the  jury,  "that  if  it  were  shown 
that  plaintiff's  cow  was  injured  by  the  defendant's  ser- 
vants, the  law  presumes  negligence  on  their  part  and 
they  must  explain  it,  and  the  fact  that  Mrs.  B.  turned 
out  the  cow,  in  the  vicinity  of  the  railroad,  before  the 
train  came,  was  no  evidence  of  carelessness  to  be  con- 
sidered by  the  jury,  and  it  was  not  true  that  if  said 
cow,  so  turned  out,  got  upon  the  track  it  made  plain- 
tiff a  trespasser,  unless  it  was  inclosed  by  a  lawful 
fence,  such  refusal  and  the  charge  given  by  the 
Court  was  not  error,  under  the  facts  of  the  case;  for 
the  fact  of  contributory  negligence  cannot  be  presu- 
med against  the  owner  of  such  cattle  as  ordinarily  are 
turned  out,  by  turning  such  animals  out,  and  the  act 
of  their  going  upon  an  uninclosed  railroad  track  did 
not  constitute  him  a  trespasser.  The  Macon  and  Wes- 
tern Railroad  Company  vs,  Baber 300 

2.  When,  in  a  suit  against  a  railroad  company  for  a  phys- 
ical injury  done  to  the  plaintiff  by  the  running  of  its 
cars,  it  was  in  proof  that  the  plaintiff  had  been  in- 
jured by  the  starting  of  the  cars  as  he  was  passing 
under  them  after  dark,  whilst  they  were  temporarily 
stopped  at  Gordon,  taking  in  wood  and  water,  the 
point  of  his  attempted  passage  not  being  a  public 
crossing: 

Heldj  That  the  gross  negligence  and  want  of  ordinary 
care  on  the  part  of  the  plaintiff,  in  thus  undertaking 
to  pass  under  the  cars,  brings  him  within  section  2921 
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of  the  Revised  Code  of  this  State,  and  tliat  he  cannot 
recover,  even  by  proof,  that  the  engineer  did  not  give 
the  usual  signal  for  starting  the  train,  and  a  verdict 
against  the  railroad  for  dama^'es  will  be  set  aside  as 
illegal.     The  C,  B.  R.  and  B.  Co.,  vs.  Dixon 327 

3.  An  action  was  brought  by  the  plaintiff  against  the 
defendant  to  recover  damages  for  the  homicide  of  his 
wife,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant  in  the  running  of  his  engine  and  cars 
at  the  crossing  of  a  public  road  over  the  defendant's 
railroad,  and  there  was  a  special  demurrer  to  the  plain- 
tiff's declaration,  on  the  grounds:  1st.  Because  it  is 
not  alleged  that  the  homicide,  for  which  damages  are 
claimed,  was  caused  by  coUision  with  the  engine  or 
cars  of  defendant.  2d.  Because  the  husband  has  no 
right,  under  the  common  law  or  statute  law  of  Geor- 
gia, to  maintain  an  action  to  recover  damages  for  the 
homicide  of  his  wife.  The  Court  overruled  the  de- 
murrer on  both  grounds,  and  the  defendant  excepted: 

Heldy  That  the  defendant  is  liable  for  an  injury  done  to 
the  |)erson  or  property  of  another  at  a  public  crossing 
on  his  road,  by  the  running  of  his  engine  and  cars, 
resulting  from  the  negligence  of  his  agents  and  ser- 
vants to  blow  the  whistle  of  his  engine  or  locomotive, 
as  required  by  the  742d  section  of  the  Code,  although 
there  is  no  actual  collision  of  the  engine  and  cars  with 
the  person  or  property  injured  by  such  negligence,  in 
all  cases  in  which  the  plaintiff  is  entitled  to  sue  for 
and  recover  damages  under  the  law,  for  the  alleged 
injury  of  which  he  complains,  resulting  from  such 
negligence  of  the  company,  and  that  this  ground  of 
demurrer  was  properly  overruled.  The  Ga.  B,  B.  & 
B.  Co.  vs.  Wynn 331 

4.  By  the  common  law,  the  husband  could  not  maintain 
an  action  to  recover  damages  for  the  homicide  of  his 
wife,  and,  by  the  provisions  of  the  Code  of  this  State, 
authorizing  damages  to  be  recovered  for  physical  in- 
juries done  by  one  person  to  another,  the  right  to  re- 
cover damages  for  a  homicide  is  limited  to  a  widow 
for  the  homicide  of  her  husband,  or  if  there  is  no 
widow,  then  the  child  or  children  may  recover  dam- 
ages for  the  homicide  of  the  husband  or  parent;  but 
the  Code  does  not  give  the  right  to  the  husband  to 


I 


734  INDEX. 

recover  damages  for  the  homicide  of  his  wife.  If  the 
Legislature  had  intended  to  have  change<l  the  com- 
mon law  rule  on  this  question,  it  would  have  done 
80  wlien  declaring  the  particular  class  of  persons,  who 
were  entitled  to  recover  damages  for  homicide,  in  the 
2920th  section  of  the  Code.  The  Court  below,  there- 
fore erred  in  overruling  the  second  ground  of  demur- 
rer to  the  plaintifiF's  declaration.     Ibid, 

See  Water  Courses. 

REBELLION. 

1.  The  fact  that  a  partnership  engaged  in  tlie  foundry 
business,  took  and  executed  a  contract  with  the  Con- 
federate Government,  to  furnish  certain  munitions  of 
war,  is  not  of  itself  sufficient  to  so  vitiate  the  general 
proceeds  of  the  business,  as  to  render  illegal  a  note 
given  by  some  of  the  members  of  the  firm  to  others, 
even  though  the  note  be  based  upon  the  proceeds  of 
the  general  business.     GuUatt  vs.  Thrasher  et  al 429 

2.  The  seizing  of  cotton  and  provisions  on  Cumberland 
Island,  on  the  Georgia  coast,  by  tlie  military  authori- 
ties of  the  Confederate  States,  during  the  late  civil 
war,  to  prevent  the  same  from  falling  into  the  pos- 
seasion  of  approaching  United  States  forces,  was  an 
act  of  war,  and  the  individuals  engaged  in  moving 
the  same  and  transporting  them  to  a  place  of  safety 
within  the  Confederate  lines,  are  not  liable  as  trespas- 
sers to  the  owners  of  the  property.  Stafford  vs,  Mer^ 
cer  et  al 556 

See  Relief  Acts  of  1868  and  1870. 

RECEIPT.     See  Estoppel,  1. 

RECEIVERS. 

See  Equity,  1,  4. 
"  Equity  Pleading,  1. 
"  Injunction,  12. 

REFORMING  CONTRACTS. 
See  Equity,  6,  8,  9,  10,  11. 
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RELIEF  ACTS  OF  1868  AND  1870. 

1.  The  defendants  also  plead  loss  of  property  sustained 
by  the  war  under  tlie  provisions  of  the  Helief  Act  of 
1868,  and  offered  to  surrender  back  the  land  to  plain- 
tiff and  to  rescind  the  contract,  upon  his  accounting 
for  the  improvements  made  thereon  and  the  purchase 
money  already  paid  therefor.  The  plaintiff  demurred 
to  the  defendant's  plea,  which  was  sustained  by  the 
Court. 

Hddf  That,  inasmuch  as  the  defendant's  plea  did  not  set 
forth  any  equitable  grounds  of  defense  to  the  plain- 
tiff's action  by  connecting  the  plaintiff,  or  his  testa- 
tor, in  any  way  with  the  loss  of  their  property,  the  de- 
murrer to  the  defendant's  plea  was  properly  sustained 
by  the  Court  below.     Coley  et  al.y  vs,  Henri/ 61 

2.  Where,  in  a  proceeding  under  the  Relief  Law  of 
1868,  setting  up  an  equitable  defense  against  a  judg- 
ment obtained  in  1860,  it  was  alleged  in  the  motion 
that  the  defendant's  intestate  (then  in  life)  had,  dur- 
ing the  war,  in  1863,  sold  a  valuable  real  estate,  on 
the  assurance  of  the  plaintiff  that  he  would  receive 
•in  payment  of  his  judgment  the  proceeds,  and  it  ap- 
peared in  evidence  that  the  plaintiff  had  agreed  to 
receive  "bank  bills;"  that  the  defendant's  intestate 
had  sold  his  said  estate,  taking  as  part  of  the  consid- 
eration "bank  bills;"  then  worth  one  for  five  of  cur- 
rency, and  had  by  his  agent,  the  sheriff  of  the  county, 
tendered  to  plaintiff  bank  bills  to  the  full  amount  of 
the  judgment,  which  he  refused,  and  the  bills  were 
left  with  the  sheriff,  who  exchanged  them  for  Confed- 
erate money,  and  then  Confederate  bonds,  and  the 
whole  was  lost;  and  the  jury  found  the  execution  satis- 
fied, and  the  Judge  refused  a  new  trial : 

Heldy  That,  whilst  this  Court  is  not  exactly  satisfied 
with  the  verdict,  it  not  appearing  positively  that  the 
agreement  to  take  the  bills  was  before  the  sale  by  the 
defendant  of  his  property,  yet,  as  there  was  evidence 
from  which  this  might  fairly  be  inferred,  this  Court 
will  not  control  the  discretion  of  the  Court  below  in 
refusi  ng  a  new  trial .     Ckimp  va,  Phillips 289 

3.  When  an  action  was  brought  by  the  guardian  of 
minors  to  recover  a  contract  debt,  due  and  dated  prior 
to  the  1st  of  June,   1865,  and  the  defendant  intro- 
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dncecl  evidence  under  the  14tii  section  of  the  Act  of 
1870,  showing  losses  occasioned  by  the  war,  and  the 
Court  charged,  in  effect,  restricting  the  case  to  the 
provisions  of  that  section,  and  the  jury  found  the 
whole  amount  for  the  plaintiff,  and  defendant's  mo« 
tion  for  a  new  trial  was  overruled  by  the  Court  be- 
low: 
Hddy  That  the  14th  section  of  the  Act  of  1870,  rela- 
tive to  debts  due  widows  or  minors,  is  exceptional  in 
the  application  of  the  general  provisions  of  the  Act, 
and  the  settlement  upon  principles  of  equity  therein 
provided  for,  is  controlled  by  the  decisions  of  this 
Court;  that  to  constitute  such  equity,  it  must  appear 
that  the  losses  of  the  defendant  were,  in  some  way, 
the  fault  of  the  plaintiff.  Nicholas  et  al.y  vs.  Hovenor.  514 

REMARKS  OF  COURT. 

Under  the  4599th  section  of  the  Code,  it  was  the  duty 
of  the  presiding  Judge  to  have  had  the  evidence  in 
the  case  taken  down,  that  is  to  say,  all  the  legal  evi- 
dence allowed  to  go  to  the  jury;  but  as  the  record 
does  not  show  any  particular  facts  given  in  evidence, 
which  the  Court  instructed  the  Clerk  not  to  record, 
this  Court  cannot  say  whether  the  same  were  material 
or  immaterial,  legal  or  illejral,  or  whether  the  Court 
in  its  directions  to  the  Clerk,  expressed,  in  the  pres- 
ence of  the  jury,  any  opinion  as  to  the  evidence  whicK 
was  legally  submitted  to  the  jury  for  their  considera- 
tion. To  have  made  it  error,  under  the  Code,  it  must 
be  affirmatively  shown  that  the  Court  expressed  an 
opinion,  in  the  presence  and  hearing  of  the  jury,  in  re- 
gard to  the  evidence  legally  submitted  to  them  on  the 
trial.     Anderson  V8.  The  State 9 

RENT. 

See  Priority  of  lAen. 
"    Landlord  and  Tenant, 

RES  ADJUDICATA. 

1.  A  case  was  brought  up  to  the  Supreme  Court  by  writ 
of  error,  alleging  certain  specified  grounds  of  error  to 
the  rulings  and  charge  of  the  Court  below^  and  refa- 
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sal  of  the  Court  to  charge  as  requested,  and  the  writ 
of  error  was  dismissed  in  this  Court,  on  the  ground 
that  the  original  bill  of  exceptions  and  the  record 
therein  were  not  transmitted  from  the  Court  below 
within  the  time  prescribed  by  the  rule  of  this  Court, 
and  the  judgment  of  the  Court  below  was  affirmed, 
as  provided  by  the  Constitution  of  this  State.  At 
the  term  of  the  Court  at  which  the  remiititur  from 
this  Court  was  made  tlie  judgment  of  the  Court  be- 
low, a  motion  was  made  for  a  new  trial,  on  several 
grounds,  under  the  provisions  of  the  3670th  section 
of  the  Code,  which  motion  was  overruled,  on  the 
ground  that  the  dismissal  and  affirmance  of  the  judg- 
ment of  the  Court  below  was  a  bar  to  the  granting  of 
a  new  trial : 

Held,  That  the  defendant  was  not  concluded  from  mak- 
ing a  motion  for  a  new  trial  on  any  legal  or  equitable 
jrrounds,  except  those  specified  grounds  of  error  taken 
in  the  bill  of  exceptions  which  was  dismissed ;  as  to 
each  of  those  grounds  he  was  concluded,  by  the  affirm- 
ance of  the  judgment,  under  the  provisions  of  the 
Constitution,  but  not  as  to  other  grounds  not  con- 
'tained  in  the  bill  of  exceptions  which  was  dismissed. 
Perry  et  al,  vs.  Gunby 41 

2.  The  party  plaintiff  had  his  option  to  initiate  his  pro- 
ceedings in  the  Court  below  by  rule  or  action  against 
the  sheriff,  or,  waiving  any  step  against  him  prima- 
rily, to  have  brought  the  matter  for  instructions  to 
the  sheriff  before  the  Court,  upon  proper  petition, 
making  the  defendants  parties  thereto.  But  having 
instituted  proceeding  by  rule  against  the  sheriff,  offi- 
cially, and  the  judgment  thereon  having  been,  under 
the  provisions  of  the  law,  superseded  during  its  pen- 
dency.in  this  Court,  the  whole  case  was  suspended, 
and  the  fi,  fa.  could  not  proceed  at  the  instance  of 
the  |)laintiffs  in  fi,  fa.  And  it  was  proper  in  the 
Judge  to  decline  such  instructions,  and  especially  as 
his  judgment  on  the  rule  was  already  th«  adjudica- 
tion of  the  question  sought  to  be  readjudicated  by  the 
petitioner.     Huaon  vs.  Martin 86 

3.  The  judgment  of  this  Court  at  the  December  Term, 
1869,  in  the  cause  then  pending  between  the  parties 
in  this  very  matter,  was  a  final  judgment  upon  the 
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points  made  in  the  affidavit  of  illegality,  and  now 
again  brought  before  this  Court,  and  the  Court  below 
did  not  err  in  dismissing  the  illegality.  Robinson  et 
al.  V8.  Dumas 614 

4.  Where  two  minor  children  were  bound  as  apprentices 
by  the  Ordinary  of  Calhoun  county,  and  the  order 
stated  that  it  was  made  upon  the  written  consent  of 
the  parent,  and  on  a  haheas  corpus  by  the^  parent, 
there  was  evidence  strongly  indicating  that  the  parent 
had  been  imposed  upon  and  did  not  understand  the 
purport  of  the  writing,  and  the  Judge  awarded  the 
children  to  the  parent: 

Held,  That  this  was  no  abuse  of  the  discretion  of  the 
Court.     Hatcher  V8,  Cutis 616 

See  Equity,  4. 

RESCISSION  OF  CONTRACT. 

1,  When  a  party  shipped  flour  to  another,  and  the  con- 
signee declined  accepting  it,  upon  the  ground  that  it 
was  not  such  as  he  ordered,  immediately  notified  the 
shipper  of  the  fact  and  that  he  held  it  subject  to  his 
order,  and  the  shipper  afterward  sent  his  agent  to  re- 
ceive the  flour,  and  the  consignee  set  up  his  claim  for 
freight  and  expense  paid  before  delivery,  and  the  agent 
declined  paying  the  same  and  went  off,  leaving  the 
flour  in  the  consignee's  hands,  and  he  had  it  sold  as 
the  property  of  the  shipper;  and  on  the  trial  of  the 
case,  brought  against  the  consignee,  the  Judge  rejected 
the  testimony  of  a  witness  showing  the  sale  and  what 
the  flour  brought : 

Held,  The  Court  erred  ;  for  the  consignee  had  a  right  to 
be  paid  the  actual  amount  of  freight  and  expense  on 
the  flour,  if  it  did  not  come  up  to  what  he  ordered, 
which  he  was  entitled  to  receive  before  he  gave  up  the 
possession  of  the  flour.  BafTctt  &  Co.  vs.  Terry  & 
Smith 283 

2.  The  consignee  had  the  right,  after  reasonable  notice 
to  the  consignor  of  such  expense  and  its  non-payment, 
to  sell  sufficient  for  his  reimbursement,  and  if  the 
commodity  was  perishable,  to  sell  all,  and  by  proof 
show  his  actings  and  doings  in  the  premises;  and  the 
jury  on  the  trial^  to  ascertain  the  value  of  such  com- 
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raodity,  will  consider  as  competent  evidence  what  it 
actually  brought,  in  connection  with  the  mode  and 
manner,  and  necessity  of  the  sale.     Ibid. 

See  Pleading^  3. 


RULE  AGAINST  SHERIFFS. 
See  OonatittUioncd  LaWy  4. 

SERVICE.     See  ProcesB. 

SET-OFF. 

A  Court  of  equity  will  entertain  a  bill,  for  the  purpose 
of  setting  off  a  debt  due  on  a  dormant  judgment, 
when  a  scire  facias  is  pending  to  revive  it,  against  a 
judgment  which  is  not  dormant,  when  the  plaintiff  in 
the  latter  judgment,  and  defendant  in  the  former  judg- 
ment is  insolvent;  and  will  enjoin  the  collection  of 
the  judgment  which  is  not  dormant  until  the  dormant 
judgment  shall  be  revived,  unless  some  good  legal 
reason  be  shown  why  the  dormant  judgment  cannot 
be  revived.  There  was  no  error  in  the  Court  below  in 
overruling  the  demurer  to  the  complainant's  bill,  and 
this  Court  will  not  control  the  discretion  of  the  Court 
below  on  the  statement  of  facts  contained  in  the  rec- 
ord, in  retaining  the  injunction  until  a  trial  can  be 
had  thereon.     Camp  vs.  Pace 161 

SHERIFF. 

1.  If  a  sheriff  sell  land  and  put  the  purchaser  in  pos- 
session without  collecting  the  bid,  he  will  be  made  to 
pay  the  money.     (R.)     Avera  vs.   Vason 233 

2.  Where  a  sheriff,  by  mistake,  sold  property  on  the 
first  Tuesday  in  May,  but  discovered  the  mistake  be- 
fore the  money  was  paid  by  the  holder : 

jETeU,  That  he  could  not  be  compelled  by  mandamus  to 
make  a  deed  and  deliver  possession  to  the  bidder,  on 
his  tender  of  the  amount  of  his  bid.  Oollins  vs.  Byrd.  629 

See  SUive  DebUj  2. 
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SLAVE  DEBXa 

1.  It  is  only  in  cases  where  there  has  been  no  novation 
of  the  contract,  and  the  consideration  is  a  slave  or  the 
hire  thereof,  that  tlie  Courts  of  this  State  are  inhibited 
from  exercising  jurisdiction  under  the  Constitution. 
But  when  payments  have  been  given  upon  notes  given 
since  June,  1865,  questions  of  fact  arising  under  the 
pleadings  u|)ou  suits  brought  to  enforce  such  debts, 
when  such  consideration  is  denied  and  issue  joined 
thereon,  are  the  subject  matter  of  judicial  investigation 
to  be  submitted  to  a  jury,  upon  evidence  admitted 
under  the  rules  of  law.      Ia/oh  vs.  Williams 168 

2.  When,  in  a  rule  against  the  sheriff*,  he  answered  that 
he  had  not  made  the  money,  because  the^.  fa,  issued 
upon  a  judgment  founded  on  a  note  given  for  n^ro 
property,  which  was  admitted  on  the  hearing: 

JSeldf  That,  while  a  sheriff  is  a  ministerial  officer,  and 
it  is  his  duty  to  execute  all  process  plaoed  in  his  hands, 
and  let  defendants  set  up  their  defenses  to  such  process, 
yet,  under  Article  V.,  section  17  of  the  Constitution, 
and  Article  XL  I.,  section  6,  there  was  no  jurisdiction 
in  the  Court,  upon  such  answer,  to  make  the  rule  ab- 
solute against  such  officer,  and  that  the  exceptional 
character  of  the  case  and  the  constitutional  inlribition 
of  jurisdiction  was  protection  of  such  officer  in  the 
premises  ''against  rule.  Warner,  J.,  dissenting. 
Rogers  vs.  Silas 641 

STATUTE  OF  FRAUDa 

A  contract  was  made  between  the  plaintiff  and  defen- 
dant, for  the  rent  of  a  tract  of  land,  to  repair  and 
build  certain  houses  and  stables  thereon.  Defendant 
was  to  repair  and  rebuild  the  fence,  plaintiff  to  keep  it 
and  work  it  for  two  years  and  pay  defendant  one- 
third  of  the  crops  for  rent.  The  contract  was  not 
reduced  to  writing  at  the  time,  but  defendant  prom- 
ised to  have  it  done  at  some  future  time,  but  neg- 
lected to  do  it.  The  plaintiff  went  on  the  land  under 
the  contract,  cleared  up  one  field,  the  work  of  which 
was  worth  $100  00,  built  and  repaired  houses,  the 
work  of  which  was  worth  $50  00,  cultivated  the  land 
one  year  and  paid  the  rent.  Defendant  would  not 
consent  for  the  plaintiff  to  remain  on  the  land  another 
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year,  but  rented  the  laud  to  other  persons  and  put 
them  in  possession  of  it.  Plaintiff  cleare<l  up  the  land 
and  did  extra  work  on  it,  in  order  to  get  to  stay  on 
it  two  years.  Defendant  moved  to  dismiss  plaintiff's 
case,  on  the  ground  that  plaintiff  sought  to  recover 
damages  for  the  breach  of  a  void  parol  contract,  for 
the  lease  of  land  for  more  than  one  year,  which  mo- 
tion was  sustained  by  the  Court,  and  the  plaintiff  e:x- 
cepted : 
HMy  That  there  was  such  a  part  of  performance  of  the 
contract,  on  the  part  of  the  plaintiff  as  would  take 
the  case  out  of  the  provisions  of  the  fifth  paragraph 
of  the  1940th  section  of  the  Code,  and  that  it  was 
error  to  dismiss  the  plaintiff's  action  on  the  statement 
of  facts  contained  in  the  record.    Steel  vs.  Payne 207 

STAY-LAW. 

1.  The  defendants  also  moved  the  Court  to  suspend  the 
trial  of  the  case  under  the  resolution  of  the  General 
Assembly,  in  the  year  1870,  suspending  the  j>roceed- 
ings  of  the  several  Courts  of  this  State  on  debts  and 
contracts  made  prior  to  the  1st  of  June,  1865,  which 
motion  to  suspend  the  trial  the  Court  overruled  : 

Held,  That  the  resolution  of  the  General  Assembly  was 
not  a  law  binding  on  the  Court,  and  that  there  was 
no  error  in  the  Court  below,  in  overruling  the  motion 
to  suspend  the  trial.      Coley  et  cU,,  vs.  Henry 61 

2.  An  execution  was  placed  in  the  sheriff's  hands,  which 
issued  on  a  judgment  rendered  since  the  first  of  June, 
1865,  and  a  rule  was  taken  against  the  sheriff  requir- 
ing him  to  show  cause  why  he  should  not  be  attached 
for  contempt  of  the  process  of  the  Court  in  failing  to 
make  the  money  due  the  plaintiff  therein.  And  the 
sheriff  shewed  for  cause  that  he  had  been  notified  by 
the  defendant  that  the  judgment  on  which  the  execu- 
tion issued  was  obtained  on  a  debt  or  contract  made 
prior  to  the  first  of  June,  1865,  and  that  the  collec- 
tion thereof  was  suspended  by  a  resolution  of  the 
General  Assembly,  passed  in  1870;  that  the  defen- 
dant promised  to  save  the  sheriff  harmless  in  the  event 
of  his  not  proceeding  to  collect  the  same.  Upon  this 
showing  of  the  sheriff  the  Court  made  the  rule  abso- 
lute against  the  sheriff  for  the  amount  due  on  the  exe- 
cution; to  which  the  sheriff  excepted : 
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Hddj  That  there  was  no  error  in  the  judgment  of  the 
Court  below  in  making  the  rule  absolute  against  the 
sheriff,  upon  the  showing  set  forth  in  the  record,  that 
the  sheriff's  duty  was  to  have  proceeded  to  collect  the 
money  due  on  the  execution,  unless  the  defendant  had 
filed  an  affidavit  of  illegality  thereto,  or  unless  re- 
strained by  some  other  legal  process,  from  doing  so. 
Martin  va,  Hvson 83 

STOCKHOLDERS.    See  Oorporations. 

SUPERSEDEAS.     See  Rea  Adjudicaba,  2. 

TAXATION. 

1.  The  Ordinary  of  Glynn  county,  under  the  general 
law  of  the  State,  had  only  the  right  (in  case  the  grand 
jury  failed  or  refused  to  recommend  the  levy  of  an 
extra  tax,  for  county  purposes,)  to  levy  such  tax,  not 
exceeding  fifty  per  cent,  on  the  State  tax ;  provided^  the 
levy  of  such  extra  tax  was  necessary  to  aischarge  any 
judgment  against  the  county,  or  any  debt,  for  the  pay- 
ment whereof  there  was  a  mandamus  against  the  coun- 
ty, or  for  the  necessary  current  expenses  of  the  county 
for  that  year ;  and  that  the  order  levying  such  extra 
tax  should  clearly  and  distinctly  specify  the  objects 
for  which  it  is  levied. 

Held  further  J  That  the  Ordinary  of  Glynn  county  had 
no  authority,  without  the  consent  of  two-thirds  of  the 
grand  jury,  to  levy  the  extraordinary  tax  of  one  hun- 
dred and  fifty  per  cent,  under  the  Act  of  1869,  and 
that  the  Court  below  erred  in  not  granting  the  injunc- 
tion restraining  the  collection  of  the  same.  Cbuper 
et  oZ.,  V8,  Rowe  et  al 229 

2.  That  portion  of  the  General  Tax  Act,  of  1869,  which 
levies,  for  educational  purposes,  a  specific  tax  of 
twenty  cents  per  gallon  on  every  gallon  of  brandy, 
gin,  whisky,  or  rum,  whether  foreign  or  domestic, 
sold  by  any  person  in  this  State,  in  quantities  less  than 
thirty  gallons,  and  which  provides  the  mode  by  which 
returns  shall  be  made  for  each  quarter  of  the  sales  in 
every  year,  and  fixes  the  penalty  for  failing  to  make 
the  returns  required,  is  within  the  power  granted  to 
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the  Legislature  by  Article  VI.,  section  3  of  the  Con- 
Htitution,  and  is  not  controlled  by  section  27  of  the 
Bill  of  Rights.  Warner,  Judge,  dissenting.  Ken- 
ny V8.  Harwell,  Meyer  V8,  McGowan 416 

3.  A  retail  dealer  in  goods,  wares  and  merchandise,  who 
is  also  a  retailer  of  spirituous  liquors,  and  who  has 
paid  his  license  as  such  retailer  of  spirituous  liquors, 
to  the  corporation  of  the  city  of  Savannah,  is  not  ex- 
empt from  the  special  tax  laid  by  the  city  of  Savan- 
nah upon  retailers  of  spirituous  liquors,  nor  is  such 
special  tax  upon  retail  dealers  generally  an  illegal  tax 
under  the  Constitution  and  laws  of  the  State.  JSurch 
V8,  M,  &  A.  of  Savannah 596 

TENDER, 

Where  a  tender  of  money  is  relied  on,  the  Court  may 
strike  the  plea,  if  the  party  has  not  the  money  ready 
to  pay  into  Court.  (R.)  Barnett  &  Company  vs, 
TeryyA  SniUh 283 

See  Relief  Ad^  of  1868  and  1870. 
"  Equity  Pleading. 

TRADE-MARKS. 

1,  Complainants  alleged  that  they  are  entitled  to  the 
sole  and  exclusive  right  to  manufacture  and  sell  a 
certain  preparation  known  as  Dr.  Simmons'  Liver 
Regulator  or  Medicine,  and  have  acquired  right 
thereto  by  purchase,  and  that  they  have  expended 
large  sums  of  money  in  manufacturing  and  adverti- 
sing it,  by  which  it  has  become  widely  known  and 
justly  celebrated  for  the  purposes  it  is  intended  to 
accomplish;  and  that  they  have  adopted  certain 
trade-marks,  in  which  their  packages  are  put  up  ; 
and  that  the  plaintiff  in  error  has  commenced  to  sell 
a  preparation  which  he  calls  by  nearly  a  similar 
name,  and  is  putting  it  up  in  packages  of  similar 
form  and  size,  and  that  the  general  appearance  and 
printed  endorsements  thereon,  is  intended  to  take 
advantage  of  the  reputation  acquired  by  the  prepa- 
tion  of  Zeilin  &  Company,  which  they  allege  is  a 
fraud  upon  their  rights,  etc.  To  which  bill  a  de- 
murrer was  filed,  which  was  overruled  by  the  Court: 
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Hdd,  That  under  the  facts  charged  in  the  bill,  admit- 
ted by  the  demurrer,  this  Court  will  not  reverse  the 
judgment  of  the  Court  below,  upon  the  ground  that 
the  bill  alleged  sufficient  prima  facie  evidence  to 
predicate  the  claim  of  property  in  Zeilin  &  Company 
to  the  exclusive  right,  to  make  and  sell  such  medici- 
nal preparation  sufficient  to  retain  the  bill  until  a 
hearing,  upon  the  evidence  to  be  submitted  in  the 
case.    Ellis  vs.  Zeilin  &  Company 91 

2.  Held  again^  That  in  matters  of  trade-marks  or 
labels  to  medical  compounds,  mere  similarity  of  size, 
or  square  packages,  or  of  classification  of  diseases  or 
symptoms,  is  insufficient  to  invoke  equitable  inter- 
ference, that  compounding  patent  medicine  is  an 
open  trade,  and  protection  by  law  is  only  authorized 
when  the  invention  itself  or  its  own  j)eculiar  name 
and  devices,  are  taken  by  appropriation  and  put 
upon  the  public  in  fraud  of  individual  rights  ac- 
quired by  priority  of  use  and  title  therein.     Ibid, 

TRESPASS. 

An  action  of  trespass  vi  et  armis  will  not  lie  against  the 
clerk  of  a  warehouse-man,  who,  on  the  lawful  receipt 
of  goods  in  store  for  another, sells  them  on  the  advice 
of  his  employer,  but  without  the  consent  of,  or  auth- 
ority from,  the  owner.     Stafford  vs.  Mercei*  et  at 556 

TRUSTEES  AND  TRUST  ESTATES. 

1.  Where  on  the  trial  of  an  action  of  ejectment  for  a 
lot  in  the  city  of  Macon,  in  favor  of  George  M.  Lo- 
gan, trustee  for  Mrs.  A.  E.  McLaughlin,  it  a])peared 
that  in  1830  McLaughlin  and  his  wife,  on  ther  mar- 
riage in  Richmond  county,  entered  into  a  marriage 
contract,  in  which  McLaughlin  covenanted  with  John 
T.  Lamar,  who  was  a  party  to  and  signed  the  deed, 
that  his  wife  shotild  have  a  separate  estate  in  certain 
real  and  personal  estate  l>elonging  to  her  before  the 
marriage;  that  subsequently,  in  1836,  the  city  lot, 
of  which  the  property  in  dispute  is  a  part,  was  leased, 
with  the  proceeds  of  the  separate  estate  for  nine  hun- 
dred and  ninety-nine  years  from  the  city  of  Macon; 
that  a  deed  of  lease  was  taken  to  John  T.  Lamar, 
trustee  for  Mrs.  E.  McLaughlin;  that  iu  1842  Lamar 
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died;  that  in  1842,  MoLaughlin  conveyed  the  lot  to 
White  &  McLauglilin^  partners^  McLaughlin  being 
one  of  the  firm,  in  consideration  of  one  dollar;  that 
in  1849  the  whole  lot  was  sold  as  the  property  of 
White,  at  sheriff's  sale,  under  an  execution  against 
White  only;  that  on  the  day  of  the  sale  the  purchaser 
reconveyed  the  lot  to  White;  that  McLaughlin  saw 
the  advertisement  of  the  sale,  and  was  in  the  city  on 
the  day  of  the  sale,  but  was  not  present  at  the  sale; 
that  the  defendants,  through  several  intermediate  pur- 
chasers, hold  a  portion  of  the  lot,  under  the  title  from 
White  as  the  owner  of  the  whole;  that  they  had  no 
notice  of  the  marriage  settlement,  or  of  the  facts  that 
the  lease  was  paid  for  with  the  separate  funds  of  the 
wife,  and  have  in  good  faith  made  valuable  improve- 
ments upon  it: 
Held  1.  That,  under  the  marriage  settlement,  Lamar 
became/  by  operation  of  law,  trustee  for  the  protec- 
tion of  the  separate  estate,  and  if  the  lease  was  paid 
for  by  the  separate  funds  of  the  wife,  Lamar  was  in 
equity  a  trustee  for  her  sole  use  of  the  lot  conveyed 
in  the  lease;  that  at  his  death  the  trusteeship  became 
vacant,  and  the  Judge  of  the  Superior  Court  might 
legally  appoint  a  successor  who  could  maintain  eject- 
ment on  the  title.     Logan  V8,  Ooodall 95 

2.  Although,  by  the  law  as  it  stood  before  the  adoption 
of  the  Code,  the  deed  "  to  Lamar,  trustee  for  Mrs. 
McLaughlin,"  did  not  contain  any  words  sufficient  to 
exclude  the  marital  rights  of  the  husband,  yet,  as  be- 
tween the  wife  and  her  husband,  or  purchasers  from 
him  with  notice  of  the  wife's  rights,  or  between  her 
and  wrong  doers,  marital  rights  did  not  in  fact  attach, 
and  her  trustee  may,  as  against  him,  or  purchasers 
from  him  with  notice,  or  mere  wrong-doers,  main- 
tained ejectment  for  the  lot.  Ibid. 

3.  Inasooyuch  as  the  deed  to  Lamar  was  to  ^*  Lamar,  trus- 
tee for  Wm.  McLaughlin,"  it  did  not  upon  its  face, 
as  the  law  then  was,  exclude  the  rights  of  the  hus- 
band, and  persons  dealing  with  him  had  a  right  to 
treat  him  as  the  true  owner,  and  any  purchaser  from 
him  or  under  him,  without  notice  of  the  equitable 
rights  of  the  wife,  if  the  purchase  be  bona  fide,  will 

.    be  protected  against  her  rights.  Ibid. 
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4.  When  there  was  a  trust-estate  for  a  woman  and  her 
children,  and  by  the  terms  of  the  trust  the  husband 
was  entitled  to  the  annual  income  for  the  support  of 
himself  and  family,  without  account,  and  an  action 
was  brought,  at  law,  to  make  the  trust-estate  liable  for 
necessaries  furnished  the  beneficiaries  and  the  trust- 
estate,  and  it  appeared  that  the  husband,  owning  a 
plantation  side  by  side  with  the  other,  worked  them 
together  as  one  place,  and,  during  the  year,  supplies 
were  furnished  him  and  goods  sold  to  the  hands  on 
orders  from  him,  as  an  advance  on  their  part  of  the 
crop,  and  the  share  of  the  hands  was^  at  the  end  of 
the  year,  to  the  extent  of  these  advances,  retained  and 
sold  with  the  general  crop,  and  the  jury  found  for  the 
plaintiff  the  full  amount  claimed: 

jffe/d,  That  there  was  no  error  in  the  Court,  in  granting 
a  new  trial,  on  the  ground  that  the  jury  found  con- 
trary to  the  evidence.     Pate  vs.  Lochrane 67 

5.  On  the  trial  of  an  action  brought  by  the  son,  Ste- 
phen v.,  against  his  father  as  guardian,  to  recover 
the  amount  due  him  under  the  will  of  his  grand-fath- 
er, the  Court  charged  the  jury,  that  "if  the  defendant, 
as  guardian  for  the  plaintiff,  loaned  his  money  to  per- 
sons good  and  solvent  at  the  time  of  the  loan,  and 
used  ordinary  diligence  to  secure  the  debt,  and  such 
diligence  as  he  used  in  his  own  business,  and  the  debt 
was  lost,  he  should  not  be  held  responsible  for  the  loss, 
as  he  had  a  discretion  to  loan  the  money  or  not,  as  he 
might  see  proper:" 

Held,  That  the  charge  of  the  Court  as  applicable  to 
guardians  and  trustees,  under  the  general  law  of  this 
State,  who  are  required  to  pay  interest  on  the  funds 
in  their  hands,  was  in  substance  a  legal  charge;  yet, 
under  the  facts  presented  by  the  record  in  this  case, 
the  charge  of  the  Court  was  error,  inasmuch  as  it  was 
clearly  the  intention  of  the  testator,  by  his  will,  to  se- 
cure the  payment  of  the  principal  sum  bcqueathod  to 
his  grand-children  on  their  becoming  of  age,  in  liny 
event,  and  the  guardian  having  received  the  money 
under  the  terms  and  provisions  of  the  will,  he  is 
bound  to  conform  thereto.  He  was  not  bound  to  pay 
any  interest,  and  if  he  made  any  interest  or  profit 
from  the  use  of  the  money,  it  was  for  his  own  benefit, 
the  profits  arising  therefrom  were  exclusively  his  own, 


INDEX.  747 

and  tlie  risk  was  his  own,  if  he  lost  the  principal  in 
loaning  it  to  make  interest  for  himself.  Walker  V8. 
Walker 135 

6.  An  action  of  ejectment  was  instituted  in  the  name  of 
a  trustee  of  a  married  woman  against  the  defendant, 
to  recover  the  possession  of  a  tract  of  land,  the  title 
to  which  was  claimed  under  a  marriage  settlement 
deed.  The  demise  in  the  declaration  was  alleged  to 
have  been  made  by  the  lessor  of  the  plaintiff  in  the 
name  of  the  trustee  of  Melvina  Adams,  a  feme  covert 
During  the  pendency  of  the  suit,  the  husband  of  the 
feme  covert  died,  and  on  the  trial  of  the  case,  the  Court 
allowed  the  declaration,  on  motion  of  plaintiff's  coun- 
sel, to  be  amended,  by  striking  out  the  name  of  the 
trustee,  so  as  to  leave  the  demise  in  the  name  of  Mel- 
vina Adams  as  the  plaintiff's  lessor: 

Heldy  That,  under  the  provisions  of  the  Code,  there  was 
no  error  in  the  Court  in  allowing  the  amendment,  in- 
asmuch, as  on  the  death  of  the  husband,  the  legal  and 
equitable  title  to  the  land  was  in  the  widow,  and  that 
she  could  recover  in  her  own  name  by  showing  title 
to  the  land  in  herself  as  the  plaintiff's  lessor.  Child- 
era  va,  Adama 362 

7.  It  is  also  shown,  by  the  evidence  in  the  record,  that 
on  the  26th  June,  1848,  Bennett  Adams  and  Melvina 
Brinson  executed  an  ante-nuptial  contract,  or  marriage 
settlement,  by  which  all  the  property  she  then  had, 
or  might  thereafter  have,  should  be  her  separate  estate 
and  pro|)erty,  the  legal  title  of  which  was  vested  in  a 
trustee  for  the  joint  use  and  benefit  of  herself  and 
husband  during  her  coverture,  with  power  to  sell  and 
dispose  of  the  property  in  any  way  she  might  think 
fit,  in  as  ample  a  manner  as  if  she  was  a  feme  aole, 
such  disposition  of  said  property  by  her  to  be  the  writ- 
ten conveyance,  or  other  title  papers  that  may  be  exe- 
cuted by  the  trustee  named  in  the  deed,  with  the  con- 
sent of  the  said  Melvina  Brinson,  written  and  signed 
by  her,  upon  aaid  conveyance,  or  other  evidence  of  title, 
of  the  said  named  trustee.  This  marriage  settlement 
was  not  recorded  until  the  8th  January,  1857.  On 
the  12th  of  January,  1857,  the  trustee  named  in  the 
marriage  settlement,  conveyed  the  tract  of  land  in  dis- 
pute to  Mrs.  Melvina  Adams,  the  legal  effect  of  which, 
was  to  vest  the  title  in  her  husband  by  virtue  of  his 
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marital  rights;  provided  the  conveyance  had  been 
made  by  the  trustee  in  pursuance  of  the  terms  of  the 
marriage  contract,  but  the  written  consent  of  Mrs.  Ad- 
ams upon  that  deed  of  oonveyancey  does  not  appear,  as 
required  by  the  marriage  settlement.  On  the  15lh  of 
January,  1857,  Adams  and  his  wife  conveyed  the  land 
in  dispute  to  McBryde.  The  evidence  in  the  record 
shows,  that  she  was  coerced  to  join  in  the  deed  by  the 
threats  of  her  husband.  The  land  was  sold  at  sher- 
iff's sale  as  the  property  of  McBryde,  and  purchased 
by  McGuire,  who  sold  to  the  defendant.  The  evi- 
dence in  the  record  shows  that  this  tract  of  land  was 
a  part  of  the  property  which  Mrs,  Adams  received 
from  her  father's  estate,  and  was,  therefore,  a  part  of 
the  property  embraced  in  the  marriage  settlement: 

Beld,  That  the  deed  from  the  trustee,  Ryals,  to  Mrs. 
Adams,  not  having  been  executed  in  accordance  with 
the  terms  and  manner  prescribed  in  the  marriage  set- 
tlement, did  not  convey  any  title  to  her,  or  to  her 
husband,  to  the  land  in  dispute,  and  they  not  having 
any  title  under  that  deed,  conveyed  none  to  Mc- 
Bryde ;  that  Mrs.  Adams  (the  coercion  of  her  hus- 
band being  out  of  the  question)  did  not  convey  the 
land  in  accordance  with  the  mode  prescribed  in  the 
marriage  settlement,  so  as  to  defeat  her  right  and 
title  to  the  land  secured  to  her  by  its  terms  and  pro- 
visions. All  the  parties  claiming  to  have  purchased 
the  land  under  McBryde's  title,  did  so  after  the 
marriage  settlement  was  recorded  ;  and  in  any  view 
that  we  have  been  enabled  to  take  of  this  case,  from 
the  evidence  in  the  record,  the  verdict  of  the  jury 
was  right,  under  the  law  applicable  thereto,  and  we 
will  not  disturb  it  for  any  of  the  alleged  errors  com- 
plained of  by  the  defendant.     Ibid. 

8.  Where  A  made  her  will,  in  1860,  in  which  she  gave 
$1,000  00  to  S.,  as  trustee  for  her  grand-children,  and 
appointed  S.  also  executor  of  her  will,  and  during  the 
life  of  S.  it  was  claimed  in  defense  of  this  action, 
brought  to  recover  the  legacy  from  B.,  the  adminis- 
trator, de  bonis  non^  etc.,  that  he,  S.,  had  paid  this 
amount,  and  upon  the  trial,  in  support  of  such  de- 
fense, it  appeared,  by  the  proof  of  a  Confederate 
States  depository,  that  S.  had  invested  certain  funds 
in  four  per  cent,  certificates  of  such  Confederate  States, 
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the  trustee  not  stating  for  whom ;  and  also  a  loose 
paper  memorandum,  containing  an  entry,  in  his  hand- 
writing, of  such  fact  being  for  the  complainants,  and 
there  was  proof  of  the  bonds  not  being  found,  etc., 
and  counter- testimony  of  an  order  granted  by  the 
Judge  of  the  Superior  Coioji  authorizing  such  invest- 
ment for  the  estate,  and  4ther  cestui  que  titists  by 
name,  but  not  these  complainants,  and  his  returns, 
and  the  jury,  upon  the  facts,  found  for  the  defendants, 
and  a  motion  for  a  new  trial  was  overruled  by  the 
Court: 
Held,  That,  under  the  facts  in  this  case,  the  Court  erred 
in  overruling  the  motion  for  a  new  trial,  upon  the 
ground  that  the  evidence  was  not  sufficient  to  show 
that  the  money  iiad  ever  been  separated  from  the  es- 
tate and  paid  to  himself,  as  the  trustee  for  the  Fair- 
cloth  children.     Faircloth  V8,  Brinson 619 

See  Amendments,  2, 


USURY. 

!•  Where  an  action  was  brought  by  a  stockholder  in  a 
Building  and  Loan  Association  to  recover  back  usury 
]>aid,  in  a  settlement  with  them  of  the  notes  and  mort- 
gages executed  for  the  sums  of  money  he  had  re- 
ceived, and  the  plaintiff,  being  put  upon  the  stand, 
testified,  among  other  things,  that  in  such  settlement, 
he  had  paid  over  $3,000  00  more  than  principal  bor- 
rowed and  legal  interest,  and  that  the  bill  of  particu- 
lars attached  to  his  declaration  was  correct  and  showed 
prima  facie  evidence  of  such  fact,  and  there  was  no 
proof  of  the  constitution  and  by-laws  of  such  Asso- 
ciation before  the  Court,  and  the  Court  granted  a  non- 
suit, and  overruled  the  motion  of  plaintiff  to  open 
such  case,  and  offer  additional  testimony: 

Heldy  first,  That  usury  voluntarily  paid  may  be  recov- 
ered back,  under  the  laws  of  this  State;  Code,  section 
2025,  declares  the  contract  as  to  usury  void,  and  is  in 
affirmance  of  the  principles  of  the  common  law,  as 
has  been  settled  by  this  Court,  and  is  sustained  by  a 
long  series  of  decisions,  sanctioned  by  the  highest  and 
most  eminent  judicial  authority.  Parker  vs.  The  Ful- 
ton Loan  and  Building  Associalion 457 
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2.  Hdd  again,  That  the  fact  of  plaintiff  being  a  share- 
holder in  such  Association  did  not  warrant  the  con- 
clusive presumption  against  him,  that  there  was  no 
usury  in  its  transaction ;  this  may  or  may  not  appear 
from  its  constitution  and  by-laws,  and  the  nature  of 
itB  operations  in  loaning  nponey,  but  without  such 
proof  it  did  not  appear  flilm  the  facts  before  the 
Court.     Ibid, 

VENUE.     See  Criminal  Law,  11,  12. 

VERDICT. 

1.  A  suit  was  instituted  for  the  recovery  of  the  amount 
due  on  two  promissory  notes,  or  written  obligations, 
made  by  the  defendant,  one  of  which  was  for  tlie  sura 
of  $282  10,  dated  8th  August,  1868,  due  eight  months 
after  date,  the  other  for  the  sum  of  $425  00,  of  the 
same  date,  due,  on  demand,  after  one  year's  time  af- 
ter the  date  thereof.  The  plaintiff  offered  as  evidence 
the  two  notes  or  written  obligations,  and  proved  by 
plaintiff's  attorney  that  some  time  after  the  expira- 
tion of  twelve  months  from  the  date  of  the  last  named 
obligation,  (the  exact  time  not  stated)  he  made  a  for- 
mal demand  of  the  defendant  for  the  payment  there- 
of, which  he  declined  to  do,  and  thereupon  closed  his 
case,  and  the  defendant  introduced  no  evidence.  The 
jury  returned  the  following  verdict:  "  We,  the  jury, 
find  for  the  plaintiff  seven  hundred  and  seventy-one 
dollars  and  forty  cents  principal,  with  interest  and 
costs  of  suit."  The  defendant  moved  for  a  new  trial, 
on  the  ground  of  the  refusal  of  the  Court  to  continue 
the  case,  and  because  the  verdict  of  the  jury  was  con- 
trary to  law,  and  against  the  evidence,  which  motion 
the  Court  overruled,  and  the  defendant  excepted  : 

Held,  That  the  reasonable  intendment  of  the  verdict  is 
that  the  jury  found  for  the  plaintiff  the  principal  sum 
due  on  the  two  notes  or  obligations  sued  on,  with  in- 
terest thereon  from  the  time  the  same  became  due. 
White  V8.  Blaakind » 184 

2.  Held  furtlier,  That  the  judgment  of  the  Court  be- 
low be  reversed  and  a  new  trial  be  granted,  so  as  to 
allow  the  verdict  to  be  corrected,  in  accordance  with 
the  reasonable  intendment  and  construction  thereof; 
unless  the  plaintiff  shall  consent  to  enter  up  his  judg- 
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ment  thereon  for  the  sum  of  §707  10  for  his  principal 
debt,  with  interest  thereon  from  the  time  the  same  be- 
came due,  the  interest  to  be  calculated  on  the  obliga- 
tion payable  on  demand,  from  the  14th  day  of  Sep- 
tember, 1869,  the  date  of  the  commencement  of  the 
suit;  and  upon  the  plaintiff  consenting  to  do  so,  that 
the  judgment  of  the  Court  below  stand  affirmed. 
Ibid. 

VOLUNTEERS.     See  E(piUy,  6. 

WAIVER.     See  New  Trials,  3. 

WAR.     See  RebeUion. 

WARRANTY. 

1.  Where,  in  a  trade  of  horses,  B.  asserts  certain  mate- 
rial facts  inducing  the  trade  relating  to  the  age  and 
80undnes3  of  the  horse,  which  prove  to  be  untrue, 
and  B.  also  promised,  in  case  anything  was  wrong,  to 
make  it  right: 

Hdd,  Upon  a  suit  brought  by  S.  against  B.  on  the 
breach  of  warranty,  that  no  particular  words  are  nec- 
essary to  constitute  a  warranty,  and  that  the  jury,  un- 
der the  facts  of  this  case  and  the  charge  of  the  Court, 
were  the  proper  judges  of  the  intention  with  which 
such  statements  were  made,  and  their  finding  for  plain- 
tiff was  not  contrary  to  law  or  evidence,  and  the  Court 
committed  no  error  in  refusing  a  new  trial  on  the 
grou nd  taken.     Burge  r«.  Stroberg 88 

2.  An  action  was  brought  by  the  plaintiff  against  the 
defendant  to  recover  damages  for  a  breach  of  an  im- 
plied warranty  of  title  to  fifty  shares  of  Central  Rail- 
road stock,  alleged  to  have  been  sold  by  the  defendant 
to  the  plaintiff  in  the  month  of  April,  1863,  and  on 
the  trial,  it  appeared  from  the  evidence  in  the  record, 
that  the  defendant  sold  to  or  exchanged  with  the  plain- 
tiff, one  hundred  shares  of  Central  Railroad  stock 
for  $20,000  00  of  Confederate  States  eight  per  cent, 
bonds.  The  contract  was  consummated  between  tlie 
parties,  by  the  delivery  and  transfer  of  the  railroad 
stock  to  the  plaintiff,  and  the  delivery  and  transfer  of 
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the  Confederate  bonds  to  the  defendant,  in  pursuance 
of  that  contract;  but  the  defendant  did  not  have  the 
title  to  fifty  shares  of  the  railroad  stock  transferred 
by  him  to  the  plaiutifiT,  the  title  tiiereto  being  in  otiier 
parties.  The  jury,  under  the  charj^e  of  the  Court, 
found  a  verdict  for  the  plaintiff  for-$2,000  00  in  gold. 
The  defendant  made  a  motion  for  a  new  trial  on  sev- 
eral grounds  of  error  alleged,  as  to  the  charge  of  the 
Court  to  the  jury,  and  as  to  refusals  to  charge  as  re- 
quested, and  because  the  verdict  was  against  the  law 
and  the  evidence.  The  Court  overruled  the  motion 
for  a  new  trial,  and  the  defendant  exce])teil : 
Heldy  That  under  the  pleadings  and  evidence  in  the 
case,  the  plaintiff  was  entitled  to  recover  from  the  de- 
fendant for  a  breach  of  the  implied  warranty  of  title 
to  the  fifty  shares  of  railroad  stock  sold  and  trans- 
ferred by  the  defendant  to  the  plaintiff  under  the  con- 
tract, to  which  he  had  no  title,  and  it  made  no  differ- 
ence, under  the  law  of  this  State,  whether  it  was  a 
sale  of  stock  for  bonds,  or  a  barter,  or  exchange  of 
stock  for  bonds.  As  this  was  a  Confederate  contract, 
the  measure  of  damages  for  a  breach  of  the  warranty 
of  title  to  the  fifty  shares  of  stock  should  have  been 
left  to  the  jury  under  the  provisions  of  the  Ordinance 
of  1865,  to  have  been  decided  by  them  according  to 
the  principles  of  equity  as  applicable  to  the  contract 
between  the  parties.     Cohen  vs.  Ward 33 

WATER-COURSES. 

Where  A  filed  his  bill  against  a  railroad  company,  alleg- 
ing that  they  were  proceeding  to  sequester  a  sj)ring 
of  water  belonging  to  him  a  quarter  of  a  mile  of  the 
line  of  the  road,  without  his  consent,  and  had  laid 
pipes  through  his  land  to  obtain  it,  and  were  using 
the  water,  and  the  bill  asked  for  injunction,  etc.,  and 
on  the  hearing  the  Judge  dismissed  the  bill  for  want 
of  equity: 

-He/rf,  Under  the  facts  alleged  in  the  bill  and  upon  the 
construction  of  the  charter  of  said  road,  the  Court 
erred  in  dismissing  the  bill,  it  not  appearing  that  the 
water  is  indispensable  and  cannot  otherwise  be  ob- 
tained, and  upon  the  view  that  there  is,  prima  facicy 
a  case  made  for  equity  jurisdiction  entitling  the  com- 
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plainant  to  a  hearing.     Strohecker  vs.   The  Alabama 
and  Chattanooga  Railroad  Company 509 

WESTERN  AND  ATLANTIC  RAILROAD. 

1.  Where  a  suit  was  pending  in  a  Court  of  this  State 
against  tlie  Superintendent  of  the  Western  and  At- 
lantic Railroad,  upon  the  Act  of  24th  of  October, 
1870,  to  authorize  the  lease  of  said  road,  and  before 
said  lease  was  consummated  : 

Hddy  Under  the  8th  section  of  such  Act,  whicli  pro- 
vides for  the  settlement  of  the  liabilities  of  said  road 
by  a  board  of  commissioners  therein  named,  or  until 
the  claim  has  been  verified  by  a  judgment  of  the 
Court  having  jurisdiction  of  the  case,  that  the  Court 
having  jurisdiction  of  the  case  may  proceed,  under 
such  jurisdiction,  to  a  liearing,  and  by  au  appeal  to 
this  Court,  under  the  rules  of  law.  Wallace  vs.  Turn- 
lin&Stegall 462 

2.  The  Western  and  Atlantic  Railroad  was  sought  to 
be  made  liable  for  the  loss  of  eight  bags  of  cotton 
sent  from  Atlanta  to  New  York,  and  which  the  said 
road  had  delivered  to  the  next  connecting  railroad  on 
the  line,  and  it  appeared  that  the  Western  and  At- 
lantic Railroad  had  given  two  receipts  for  two  lots  of 
cotton,  portions  of  each  of  which  lots  were  lost  be- 
yond their  line.  One  of  these  receipts  simply  ac- 
knowledged the  receipt  of  the  cotton  and  that  it  was 
consigned  to  New  York,  by  way  of  Johnsonville,  and 
the  other  contained  the  same  acknowledgment,  but 
was  headed:  Western  and  Atlantic  Railroad,  East 
Tennessee  and  Georgia  Railroad,  Virginia  and  Tenn- 
csse,  and  Orange  and  Alexandria  Railroads,  and  had 
indorsed  upon  it,  "Through  freight  contract.'^  And 
it  was  in  evidence  by  the  shipper  that  the  cotton  was 
delivered  to  be  shipped  to  New  York ;  also  in  evi- 
dence by  the  railroad  that  there  was  an  arrangement 
between  it  and  the  other  roads,  fixing  the  amount  that 
each  road  would  charge  for  the  carriage  of  frieght 
over  its  road,  but  no  other  arrangement,  and  that  this 
was  a  through  freight  contract: 

3e2c2 1.  That  the  Western  and  Atlantic  Railroad  having 
been  built  by  the  State  to  carry  freight  and  passengers 
between  Atlanta  and  Chattanooga,  it  is  a  matter  of 

Vol.  XLii-49. 
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grave  doubt  if  its  officers  can  charge  tlie  State  with  a 
contract  to  carry  freight  beyond  its  terminus  to  dis- 
tant points  over  other  roads.    Baugh,  Superintendent^  I 
V8.  McDanid  &  Strong f 

3.  That,  at  any  rate,  such  a  contract  will  not  be  im- 
plied, but  must  appear  to  have  been  distinctly  made. 
Ibid. 

4.  That  there  is  nothing  in  the  evidence  adduced  in  this 
case  to  make  such  a  special  contract,  or  to  take  the 
case  out  of  the  rule  prescribed  in  section  2058  of  the 
JRevised  Code,  which  is  as  follows:  "Where  there 
4ire  several  connecting  roads  under  different  compa- 
nies, and  goods  are  intended  to  be  transported  over 
viore  than  one  railroad,  each  company  shall  be  respon- 
sible only  to  its  own  terminus  and  until  tlio  delivery 
to  the  connecting  roads/'     Ibid, 

WIDOW. 

See  Dowei\ 
"   Relief  Acta  of  1868  and  1870,  3. 
"   Triistees  and  Timst  Estates^  6. 

WILLS. 

1.  When,  in  1858,  Nathan  Truitt  died,  leaving  a  will 
in  whicli  he  bequeathe<l  to  be  B  certain  negroes,  (de- 
scribed as  old  and  faithful  slaves,)  and  certain  other 
property  in  trust,  directing  that  B  should  permit 
them,  as  long  as  any  of  them  wish,  to  cultivate,  for 
their  support,  a  certain  parcel  of  land,  and  see  to  it 
that  they  were  well  treated,  and  provided  that,  at  B's 
death,  before  the  death  of  all  the  negroes,  the  trust 
should  pass  to  C,  and  after  the  probate  of  the  will,  no 
action  was  taken  by  B  in  the  matter,  and  the  negroes 
and  other  property  passed  in  the  usual  course  of  ad- 
ministration to  the  residuary  legatee,  and  since  the 
emancipation  of  the  slaves,  B  filed  a  bill  to  set  up  the 
trust : 

Held,  That  the  bill  was  properly  dismissed  by  the 
Chancellor  for  want  of  equity.    Ellis  vs.  Bachds 1 

2.  When  a  paper  writing  was  offered  for  probate  and 
record  as  the  nuncupative  will  of  a  testatrix,  dictated 
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id  signed  by  her  during  her  last  sickness,  thirty 
lys  before  her  death,  and  attested  by  two  witnesses  : 
If  That  inasmuch  as  it  did  not  appear  from  the  evi- 
lencc  in  the  record  that  the  testatrix  was  in  extremis 
at  the  time  of  her  dictating  and  signing  said  paper 
writing,  or  that  she  was  prevented  by  any  sudden  sur- 
prise or  providential  cause,  from  executing  the  same 
in  the  manner  as  required  by  the  laws  of  this  State, 
said  paper  writing  could  not  be  established  as  a  nun- 
cupative will  in  the  Courts  of  this  State.  McCay,  J., 
dissenting.     Ellington  vs,  DiUard 361 

WITNESS. 

is  the  right  of  the  witness  to  have  the  testimony  read 
over  to  him,  but  not  the  right  of  the  defendant's  coun- 
sel that  it  should  be  so  read ;  the  legal  presumption 
is  that  all  the  legal  testimony  in  the  case  was  correct- 
ly taken  down   under  the  direction  of  the  Court. 

Anderson  vs.  The  State 9 

8  Party  as  Witness, 

WORK  AND  LABOR.    See  Damages,  3. 
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